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‘PREFACE- 


T he Repoi^ts of Cafes adjudged informer ages, 
which Bracton calls •“ the Judgments of 
the JuJi,'* are fo very beneficial to the 
Publick, that it has been the care of feveral Kings to 
tranfmit them to pofterity ; and for that purpofe King 
Edward the Thii d, and feyeral of his fuccelfors, did, in 
their refpeclive reigns, appoint four difcreet men to 
report the judicial deciuons in the great courts of 
juflice, that thofe judgments which were given there 
might be eltiblilhed by tigie and ufage, and that 
. jrai'aliel CafCs might receive uniform and certain deter- 
minations. 


The Reporters thus appointed by the State, had See the M 
a conltant and fixed falary from the Government, as a 
juft reward for th.cir labours, which have been lo.ig an’s Edition 
fince publilhed in level al volu.nes, called The 


.'.AR- 


of Black- 
ftone’s Com.* 


Books, containing the arguments of Counfcl at the nicntaries, 

bar, and the relolutions of Judges on the bench, in a 

continued courfe of time, fiom the firft year of Hiftory of 

the ‘I bird to the tw elfth year of Henry tk^- Eighth, foryolT ii. page 

almolt two hundred years. 357».?““ . . 

, , vol. m. page ' 

* 3 i^lter 1 ^ 7 . 254. 
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After the firft twelve years of King Henry theEighth% 
this method was difcontinued. It is. true, there are 
fome Cafes from that time to the twenty-feventh year 
of Henry the Eighth, which bpund up witJi the 
Year-Books ; but Mr. Fle^'ood tells us, “ They arc 
** colledted with fo little judgment, that he did jiot 
“ think them worthy to be placed in the Tables which 
“ he made of thofe Books,” and therefore coiApofcd 
A TAjBLE of them by itfelf. 

See Mr. remarkable, that there arc no inf-morials- 

extant who thefc Rcportcis were, not fo much as the 
letters of their names, or of what houses they 
vol. iv. page were ; but it is probable by their number, that each o»* 
them was chofen from the refpedtive Inns of Court, and 
it is certain they were very induftrious men ; we have 
my Loro Coke’s word for it, who extols their dili- 
gence, and metaphorically tells us, “ that if it had 
“ not been lor their Writings, the judgments of lb 
“ many (ages of the law had, -with their bodies, been 
“ woftf away with the worm of oblivion.” And though 
this may be the fate of their books, yet the fame great 
Judge has recommended tiicm to our reading, alluring 
tn, “ that out of. the oM fields the new com muR 
fpiing.” 

.Plwwd. ricxt, in order of time, was Mr. Pj.ovvden, a 

who colled ed two volumes td' Cafes, 
from the Iccond year of the reign of Eihvard the Sixth 
to the twenty-fecond year of tlic reign of ^ieen Eli- 
z-aheii.', for his private ule ; 1)01 having lent his manii- 
ji'ipt to lomc lawycis, wiiole clciks were fo dilig,ent, 
tn thofe days, as to lit up whole nights to tranl'cribe It, 
dclignrng it lor the prels, lie therefore rcfolved to 
P'itiblilh it hmilelf, and hath allured us, “ that all the 
pleadings arc on fpccial verdicts, or demurrers ; that 

“ he 
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he had the copies of the records, and ftudied the 
. Cafes before they were argued and we have his 
* word for it, “ that for furety of law, his books paffed 
all former Reports.’* 


About two years afterwards, the nephews and exe- j^°'y 
cutbrs of Sir James Dyer, another lawyer of lant’s Edition 
Middle-Temple, publiQied his Reports, being aflailed of Sir Jamei 
(as they call it) “ by men of good coun/cnance for that 
purpofe.” Thefe were the only Reports which 
were publilhed in eighty years after the Y ear-Books ; 

’but we Have been told, that this d^feft has been amply 
rccoinpenfed by the grandeur and authority of this 
finglc Judge; and yet his book is compofed of very 
‘ftiort notes, which, my Loro Coke fays, “ is Itfs 
“ painful, but not Icfs profitable, than more elaborate 
“ Works.” 


Aboijt the fiime time Sir John Coke, the eldeft i6oi.KcUtYii 
brother of the Judge of that name, and who was after- 
wards a Judge himfelf, having gotten Mr. Keil way’s 
nianufcript of Law Cafes, 'committed fo many of them 
to the prefs as he thought fit to publifli, and told, 
his reader, that there he mig'nt find “ multa fi'huliter 
“ d'ifpuUitti, el fufumn cum judtcio determinata, qu,t alibi 
“ «(!// Ippuiilur vrhich is very true,’ for there arc many 
Chiles argued and a'liudgcd in the reign of Henry tht 
Seventh, and his fon Henty the Eighth, which are nof 
printed in any of the former Reports. 

\ 

In the fame year the Lord Chief Justice Coke i6oi. Sew' 
publillicd the firfe volume of his Reports, and having 
I'or tvvenry years before “ obferved the true reafons of Report, 

“ fuch matters in law wherein he was of Counfel, and 
“ which were ai.ljudged upon great and mature deli- 
“ beracion,” he afterwards confenred to the printing 
ten volumes more, which were nineteen ’years in pub- 
lilhing ; and it is remarkable, that in all that time there 

84 ' . was 
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Mras no other Report printed ; as it became all the 
reft of the lawyers to be filent whilft their oracle was 
fpcaking. But notwithftanding the charafter of this 
great Judge, his works were cenfured even in his life- ^ 
time ; for being i-emoved from the feat of Chief'Juftlce 
of Englandy in Michaelmas Term^ in the fourteenth year 
of James the Firjl, a commiflion was granted to 
Sir Henry.M^untague, his immediate fuc^^br ra 
that place, and to others, to review and reform his 
Reports; fome part whereof, he tells us himfelf» » 
“ were writ in the tempejl of Imjiiicfsy and therefore he 
could not polifh them as he defired.’’ ' . 


It is likewifc to he obferved, that there was not any 
Report puMilhed in the fpace of twenty-two years after' 
my Lord Coke’s laft volume came forth ; though, he 
tells us, “ there was a flourilhing fpring of learning at 
“ that time, and that he encouraged the lawyers of that 
age to follow his example, to regitter in books the 
“ fayings and doings whiih were in their time worthy of 
“ note and obfervation But none would undertake it, 
anlefs it was Sir Henry’ Hohart, his immediate 
luccelR)!' in the Lcahnoi: Plccii, who colleCled a volume 
of Cafes adje-dged in th.it Court, but did not think fit 
to publilh t!:em in hi. hfc tiinr. However, it was fet 
forth fixteen ycai .dtci Li* death by an uriikilful hand ; 
bi't,abriV} LordCiiancii ior P'iech obl'erved, it was. 
bc.uiotlii I sen in cunfufion ; and 1 may very well alilrm, 
tT a now it is eorreflfd Ia l.us pen, it infinitely excels 
nvjft otlier I'uols ofth.at kind, both in purity of lan- 
guage, and in ibtmdnels o: teafon. 


. SoON aitf'i me ni.iUiidum of King (.hailcs the 
March; l&'J? ^ , r , , r . • n 

Fir//, there came f^nil, a fivitig f^,uadion of tain Ke- 

fouVtii EdT-* of which Mr. M via it Ud tiie van, moll of them 

tion of thefc veiy good ; but liie befl of tiiat number are the Cales 

Reports, which were-ad'udgedi 111 that ieii>n collected by Sir 
publifhed in „ i i' i • v 

'8vo, in (heCEORUE Cruee, ati.l puu'ifhed by his lun-in-law but 

year 1790 . . Har- 
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ix 


Harbottle Grimstone, during the Ufurpation; in Godb. 165A 
which time, and .within the fpjJce of twelve years, there 
were twenty-one Reports publiflied in the names of Gouldf. 1655 
Judges, Serjeants at Law, Prothonotaries, and other Poph.'j 
lawyers* of lefs charadters ; as may be feen in the i 1656 
margin; infomuch as Mr. Bitlstrode, who was Noy, J 
made Chief Juftice of North-Wales by Cromwell, 
atwi who was the firft l.awyer after m'/ Lord Coke win. ") 
who publiflied a Report in his life-time, complained of v 
thofe flying Reports, which he compared to the foldicrs | 
of Cadmus daily arifing, and juflifying each other : and 
yet there were very fair pretences made at that time for 
theptiblilhing all thefc volumes ; fome from the manu- 
feripts of judicious peiTons; fome from the copies takcn'z.Cr.'l 
o^it of the libraries of eminent Judges, or Seijeants at >165* 
Law, where they had been a long, time hoarded for i.Lc!j 
their private ufe ; but falling then into the hands of 
men of public fplrits, and who were more communi- 2. Lc.'l 
cative of learning, they either out of a hearty zeal to [1659 
the common good were willing, or by importunities j.Bui. J 
were prevailed on, to tranfmit them to the prefs. 

And I remember a particular reafon was given for 
printing Justice Hui ion’s Reports, which was, 

“ chat he being cotempoiarv with my L.ord Hobar i , 

“both thole Judges might, l.kc Ciecro and Rofeius, 

. “ make one incomparable-man which (by the way) 
was no very good compliment to either. 


It is true, the fertility of the prefs was, even at that 
time, accounted a fault ; but it was in a reforming ace, 
which made the lawyeis conl'ult the Scriptures, that 
they might, with authority, rejcifl ail thole jpurious 
“ births -zinthnut livi/iv fathers which is the liefl cha- 
ladler Mr. Style gave them, and who had as little 
reafon as any man u.) e.vprels hiinlelf in that manner. 
But he is the pcifon who tells us, “ '1 hele Reports 
“ fpoke lb plain in the language oi' yl tided, that a wife 
man could never believe ti.ey fprang from lj>\uJiti!b 
parents. 


Soon" 
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f Yclv. Soon after the Reftoration of Charles the Second a 
j check was given to thep^efs by a ftatut.e, “prohibiting . 
1662 Latch. “ all law-books to be printed without the licence 
166^ i^And ** of the Lord Chancellor or Keeper, the Chief Juftices 
1665 2. And'. “ of oach Court, the Chief Baron, or one or more of 
“ them, or of one by their appointment which ad, 
after feveral continuances, expired in Kin^ William' t 
reign. ■ \ • 


f Jones 

1675 < i.Ro. 
U.Le. 

1676 2. Roll. 
•1677 Vaugh, 
1678 Palmer 

1682 i.Mod. 
C 

1683 \ Lit. 

L 


(«) 3. IVIod. 
203. 

i.Show. 537. 


But in conformity to this law, moPi of the Reports* 
which were printed, vvhilO; it was in being, were licenfed 
by the Chancellor and Judges, only the Firft Part of the 
Lord ANDf:RSON’s Reports and the First Modern . 
diad not that advantage ; for an advantage it mull nc- 
celTarily be in many refpecis for any book to confe* 
forth with fo grcjit a folertinity. Notwithflanding.( 
SERjE.\NT Maynard, in his argument of the fpecial 
verdict between* Hi/ihias and Baffelt, in the court of 
king’s bench, in the year 1684, citing a cafe^aken by 
himl'elf fifty years before, told thcCouri, “ It was.of 'as 
“ good autliority as any^ which had been printed 
“ fince which takes in every Report of my 

Lord Coke’s. 


a. Sid. it)84. In the reign of J.' th' S 'ov/ theie were feven 
3.Kcb. 16^3 Reports pLil)li!'acd, fo.uc <*f them inferior to none 
Aleyn, 1O8S before ; but I cannot iiclp t..king notice, that loine 
‘Other Reports, at that time, vvere licenfed in a very 
unufual manner a yeai after tlic books were printed, 
^ with il;e b.tre alluzi'a.-uc” only of the intpiefiion, 

vvithom certifying fo the woild (as is ufial in fucli 
calt the great judgment, icaining, and wildbm of 
“ the author.” 

H.ardr. i0.';3 Af i 1 s rHE Ri.v.;f,i: ! iON, and during the reigns of 
Jones, 169 .; PLng Wiemam and her late Majeliy, th.eic have been 
, thirteen Repo. is publiihed, mod of which, to exprefs 

myfclf 
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. myfelf in my * I.ord Coke’s words, fet open the • Preface to 
• windows of tlie law to let in the gladfome light, 

whereby the reafon thereof may be clearly dif- Ray. | 
cerned**" And though fome of them, as Justice 
Shelley merrily faid, might be compared to Banbury ieviL, 170J 
chcejesj whofe fuperfluities being pared away there 4- Mod. 1703 
would not be enough left to bait what my Lord Hale >'^iiowerji7oa 
called moufe-trap of the law ycr X& fpeak ftill in 5-Mod. ijn 
" the language of a Judge, I think the meaneft of ^ 
them may, 'f like the little birds, add fomething to 
the building the eagle’s nefc.” 


• And thus 1 have given an hiftorical account of our 
Reports, which n country lawyer (wlio was afterwards* 
advanced to the Icat of julHce) told tite Bar were 
too voluminous ; for when he was a lludcnr, he could 
carry a conndcte library of books in a wheelbarrow ; 
bur that they were fo woi}derfully encreafcci in a few 
years, chat they could not then be drawn in a waggon* 


What would he have fakl if he liad looked into 
the CoilrSy the PtinileclSy the LiJlifnfcSy the anid a 

valt number more of gloUes and explanations of the 
Civil La;v, nor only by tlic old coinmentaiors, but 
by BiuhevSy DuareVy Tiiaaj'tliy l^otiomcUy and many more 
of the lad century ^ And if this grave l.iwver accounted 
eighty volumes of the Common-Law Rcidoils to have 
been too great a number, though they have been 
aimed four hundred yc;irs in piibliihing^ certainly he 
would have been amazed at \\^cd bcoJdidd anti Juftidura 
Codes, the Capj!ida)ieSy the Drcrcts and D^neialSy the 
Orders and CGf:f:i!i'tio;is of B'lJhopSy the Cu/ fus Cd/iOfduL^y 
tlie CkmentifieSy Conioi dateSy and an iniinitc numl^et of 
volumes of the Canon Law, too tedious to be 10 - 
peated. 

^ I SHALL only add, that let tlie volumes of Law-Books 
be what tlicy will, the fuffieiency of every author mull: 

appear 
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appear from his works, and not from his pidture bcford 
the tale-page, or from •any other artificial embellifli-' 
ment there, which was never attempted by the publilher 
of thefe Reports who was induced to commit them to 
the printer, being afluredlong fince, by a moft.Iearned 
Judge, that this way of reporting is the moft perfpicu- 
ous courfe of teaching the law. *■ 

'\ 

It is a fatisfadlion to him who is in obfcunty to fee - 
fomeofhis labours accepted by the Publick, who would^ 
likewifebe very well pleafed to fee thofe who cenfure 
them attempt fome'thing of this nature thomlelves ; 
and therefore he will conclude this Preface to his laft* ^ 
.Report as my Lord Coke did that of his firjt : 

Cum tua non edas, his utere, et annue, Idlor, 

Carpere vtl noli noftra, vel ide tua. 

JT, N. 

♦ Note, The Fourth Part h iatitlai 
fhf Lajl by milhVc- 
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A 


Memorandum. 

T the beginning of this Term, Sir Robert AtkIns, 
> Chief Baron^ refigiied his office of Chief Baron, 


Memorandum. 

T^HN HAWLES, of Lincalti's Inn^ wasmaJe King’s CounfiJ 
J during the Vacation. 


Pope aga'niji Sc. Leigcr. 


Cafe I. 


Cafe 


*[ 1 ] 
Cafe 3. 


Middlesex,? JOHANNES ST. LEIGER mper, Isfc, a declara. 

to ivit. J J alias dicius^ Jurfimonitui fuit ad rejpon- tion in an ac- 
dend, RogERO Pope, armiger. de placito quod yeddat ci cnitum et 
(ef)ie?n libras ct decern /olidos quos ei debet et tniuftc dctinety fsV. Et “ 
unde idem KogerUS per A. Jl. attornatum Juum dictt quod cum concerning 
pradUl^ J. St. Leiger et R. Pope odlavo die yulii anno Domini the manner of 
,apud pat ochiam^iMiCTi Martini inCampis in com. Mid. pia>ingacafiat 
latrunculis lufer, ad ludum Anglice vocat, “ Baclj-gammon.” 

jplayer touebes a man he is obliged ro move it, to be cKcMed by the okoom portek.— -C lift, Ent, 
;iou. Mod. 409, I. Salk, 3ij4. Lutw. 484. qiij. 

VoL. V* B ' Cumq^. 
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Cumq. ad liidum Ulum prad. Roger us adiunc et ibidem um jaBu 
jecit quatuor fiiper unam aleam^ quatuor fupcr alteram aledm An- 
GLicE threw two fours.’’ Cumque fuper mdc pried, R. adtune 
et ibidem et pauUiiim movit duos latrunculorum fitorum il~ 

lorum Anglice “ two of his tablc-ii).cii” non amovit illos 
a flatione fua Anclice “off from the point tlicy flood on.’* 
Cumque fuper inde adtune et ibidem pi^noie cert at. fuit An g LICE 
“ a wager was laid” inter pried, J. St. I.eiger et preefat, R. 
modo (equen. vulclictt quod pi ted, jolveiet prafat, Jon. St. 
Leiger ccnliim et quinquaginta niunmos aureos Angl'ice 

guineas”// pm-fat. R. tenebatur jure lijus iliius amovere An-* 
GL ICE “ to play” d,nos I'liruncidos illos quos iiu movit ; quodquepned, 
]. lSt. Lkigkr folverct py^efat. Roc, ERG . -'ntum nummos aureos 
Jipiad. R non tcncha{u) jure luius Hhus arWiUr^ ^NGLICE ‘‘ to 
}flay” d"o^ laliunculos illos qnos ita movit \ et fiisd, J. Sx*. 
f.EiGLR / R. adiunc et ibidtm pi o ditci minationc ^ pignorationis 
lllius AnglicE of t'lat wager” pojuei e jc fuper judicium atrienfis 
Anglicf An (. lh'f: ol llie giooin-porter of England.” Cumque 
pi ccd, foil ^ St. J^i iGER eijdcm die et anno jupradin. apud 

pjioch pro,.'', per Jtr t plum /lium figdlo fuo figillat. curieeque domini 
i c o (td iiiO(e r' "iiiu nunc hu ajlcnf. ( uju^ dat. efl cijdem die ct ann^ 
t0[\ pij w utu nc pr ic d. \ ^ the faid wager,” Et Jimd. 

T herermsot ‘l.c [. S'l'. EiOoi'K peridtrn fr’pfion obligavit feipfum folvcrc pi of at. 
wager ie.uced|^^ or itiu Juo emtum nunirnns ameos Ancilice vocat, 

into N-viiiii B. y.Y..’;/A atridijis Anomcf ‘‘ fo foon as the grooni- 

porter” iuliudwiret Anguce Ihould ^’ive his judgment” 
in raju illo ji iunderet quod judicium illud foiet Lontta prevd, J. 
Sr. Jj-lGi.R. Et in futlo idem Roe ; ergs dicit quod pojlea 
poji conieMvneri Pr-pti pyivd, it (Uite impeU'ationem brevis o>iginalis 
p'tcd, Rm.FR] in cui la hu^ ji dicet 31 dicfuhi anno Domini 1691 
f.ipuuC^o^ q'i dani 1 hoai,\s Kh ALh ay m/g. tcinpoi c cGiifetiionis 
r'.c r.BooM- Jciipti pi trd. ft diu aiiita et (d'lndc atthu: tui/lcn. ati len/is jingUet 
“ the iNOO!n-I>or*er of i/ngland” in eaju pued, ad- 
judicri.t Lcntra pi a a. J. S’’. ‘.i’.iGLR, jeduet quod pru'd. Ro- 
^.r.RUS n> I untl'ut.'i r..e laid id.u\ uitiOVdC AngLJCE “ to 
“ play ' diio^ '.UlI' .''o^ qro^ -ta nicvifet nji moi'ifjet illos a 
italinit. fua iiro c il ic-iU t.ie point;” nnodque centum 

/. au> ‘ i I, icK voiat, rpjineas” tempo) e confciiionis , 

At ■ ' t: .. if iA.i am, 1 /ue, . et eudme t rijl. vabi i\ pi md. tcntion 
corem L'oaium it dt.t.n joddoiu/-:, f.!'i,.et apud paioch. pi ivd, 

'•m. pm I ; untie I mid. 


F o K r 2 .( r 
ei(i_s 111 i.iv< IT 
ot i.ic pU'i'.i.rl. 


in 


I ; untie [) .id. f. S i'. {.J !gi-r adiunc it ibidem ha~ 
iUA >• ti.i. m . pi a.!. /.;//!%/ Joii A N'N I ^ S^'. I^EIGIIK Inet /cepius 
1 jn {,: i. n a-.u.: it /'"f t.m L ' r..s et -leLcm jrjlido'i cidcm Roc.r, p O 

non rediLilit^j pn. * '/. ci ,.u.ui\'uc t idi.c on.n no contradixil^ et adhuc 
(It!::.! , u me .tieit rp'od a’eie* •''rains eft ct damnum habet ad va- 
lertAi.n AOi. ; et imle pr,:,,:u. . f Plain, 

Tl.e fRRndiru AV JoH A N NTS pa i I) •' I e ND r M H URiJE R FEILD 

rn *k ‘s dti .•> natuni iuum , ve.iA et ■Icftndlt van ct injui lam quando^ itf c. ct pc tit an- 

and ^ d( m md , A/.V//// jc npli ji itd, 1 1 et Ug itiir i n hate vet “ I Jo H N Sx. dfl G L R 

.jii I cad ly 


of 
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of do own, that I have betted with Lieutenant Colonel 
“ Ro^er Pope zv\ hundred guineas agairift one hundred and lif- 
ty, concerning a dilputc ai ding on the manner of playing a 
“ call at K AC Kc; AMMON, which is ft.. ted and figned bv us both, 

“ and C'Apt an Fianns Qhantrc/^ and referred to tlie decilion of 
“ THL G 'ooM-PoRTLH ot England. And Ido bv thefe nrefeiits 
oblige 111) fell, on the woid and honour of a gt'ntkinan, to 
pav to the laid Roger Pope or his order, or whom he ap- 
points to receive it, an hundred guineas lb loon as the 
, ‘ip t.R.K^ji¥-i'OR’rK!< gives liis judgment on the cafe, if it lb 
• happen that the judgment he agaiiift me. 'i'he queilion to 
‘‘ Tii£ (.eooM poK ] I- IMS date.! undci the 1 ttcis A. />. and 
(d \ "fonn S\ Ler'cr is meant l)y d. and Roger Pope by Z>. 

“ Given iind' r mv liand an<l li.il ‘7//41 1691 '' 

ct aud.'lii id m jeHIANNES el.c : ipioA ipji’ dc dchiio purd, defend.int 
vii tute Jd q ti pt trd. onet a> i non dr' e * ; qum du it quod in jiuUdo '' ^ 

in par/uimento 1 )oMiNI CaROIH Skcuni^i nnprr lepis Ang.ia: in- (f^g fijrute 
rhnnt. (ipnd ll rjlnu in coin. i "I* K nrjnjy dw ALiii in v rcejii Wy.Cir z.c 7. 

d'(di (Inmiiii nuj.ti iirn dt\irno mt 0 it jut dii\ jas pic og.,.‘ jn. ct 
(idjuiti rianU' t. tint fiiinat, nj jin d..d>:!!i d.^n dunin 

nnnn ijnl ten nnper n c d dt. 'rj > [.*fi!ei iri ') inai't tat um 

fnit tjho.l ji ll 'htiui pn Iona ‘i'' / pt / /v t.c ud . ' >d unntm ^ ee/ tt 'rij 01 a 
po/i 'ludcjincx-n * oth'-tn d>tii> i-uioh. in mvo Douti >i n'‘(>4 /."dint jeu 
hidncnt ml it luin cl.iii > AmhIl^* cauis,” tdch liUi mi^ 

(tdis pd>s pah^'iind AngLICP “ tenmsd' gr'i'iLs Anchice 
!')OwJs,’' ilfi'ciy iigncn AnclicH “ Ikillles,’' nunfu inbiua 
ANCinch llioveib' )ard,” -? e/ /. v/.y;/; An (.lick pal- 
Induni re! lu do ^ (juotiU que (aL*') qn m) tioHcl p) 0 pccu- 
nindtpcf.t, An(,(,kp. ‘‘ ready v cl p onomud A\( * icE 

lliall beM” ev pj} tr Id Anc/Licj-. “ upon the hdes,’’ Z'ti jnptr 
niainis coi urn qui ludiint vci iiidti ct ad inde ci pci dti cl n 'iquam furn* 
man’ Z'd jhinmas uionc^ir vcl ahcii i^'in vcl icsju in lujum pojit. 

AN'c.rncE^ plaved cxicdcu. fummam centnin idiar. ud ali-^ 

quod unu in hnipiLs \ic/ con g? cf/nni fuj cr irdain Ancjlice “ upon 
ticket,” ve! ii edrif nan Anu. lice cicdit,” vci alihr, ct non 

folvcYct cad. in mcunlad An(;licp: lliall not nav down the 

lame” ad tempus quando lii. vil i!!i Jic pcrdei.t cad. pci fona vcl 
pe, fofiiS quit pcrdidci unt jrac po dulet mt d.ct. momt zn'l aiani iini 
five res fit in Infnmpo/U. fear ponend. y\NGLiCK lo plaved or to 
be pl.'iycel lor” n/tia lummam tentum libi ai . in tali cegu non ob^ 
l/carrtut Jell conipcl/cr. vc! compellend. ait jolvcicjtu icfpondiie 
AngLICE “ to make good” Jew , fed tonUatf. per hfdcm et pio 
qualibet parte ind' it omnia et Jingula Judicia jlatuta rciogn. An- 
GLicE “ recognizances,” moitgagia y\NGLiCiL “ mortgages,” 
conveyaruiet-i ajjurancue^ olligotiones Anglice bonds,” bi!lep>^ 
fpccialilateS’i pi omiJJiones^ lonvcntionts^ agreamenta^ et alia affa 
fed I a et Jeciiritatcs qUiVeunque qutv ciint obtent. fath dat. cogn.Jtve 
intrat. Anglice: “ cnteied into” pi 0 fecut iiat. Jive fatifaihon. 
eoriuejtm vel pio eifdem vel aliqua paite inde eiunt vacua ct nulhus 
ejfe tint pr out per eimdem aftum inter alia plenius apparct. Et idem 
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Johannes In faSlo didtquoi foil 29. diem Srptembris mvio Domnn 
St^L&Toei fupradid. ct ante confcti, foipti preedith fcl licet f)r'uvJ, oc^ ^ 

tavo die JuUi anno D'-mini 1691 /iipradilh apiid p^ircchi am freed, 
in com. pr ad. ipje idem Johannes ct prad. Roger us ludcbant 
cum aids ad quendam ludum vocat.^* backgammon quodque frad, 
nummi aurci vocat. “ guineas’' in Jm/cd. fcriplo mcntionat. adtunc 
€t ibidem ad unum t^mpus et unum cong^elJiim Anclice “ meet- 
[ 4 J \ng^^ fuerunt pignorat. A.NCLICE betted” pet cundem Jo- 
HANNEMiTww praj. Rogero ct perdlt. in lufii ilk ct non cum vel 
pro pdcun h depejit. Angi ice “ rcadv money;” quodf^c ft eeds>> 
centum nummi aiad vocat. guineas” tempo) c pignot utknis il^ 
Hus Anclice at the time of the laid bett” nccnon tempore 
adjudicationis in narrationc Rogeri pcecrd. pa 'j'homam NealE* 
in cadem narrationc mcritioiiat. fieri fuffojit. fuct . valoris ultra 
fummum centum lihrarum videlicit •i'afotis centum et feptem 
by arum ct decern foUd. fvperius fetit. vinr.j.K'E'r apud fat od?. fra d. 
in rem praid.^l I qnodque pt <-rd. Cttau-n nummi aurci temf ore lujut 
'; 7 A/yf nun fuer. pi'/nomt. Akc,ljcK betted” in pecunns dcpfit^ 
Anc-Licr ready moncv’\ nequr fempo> c adiudicationis pt a'd. 
in iiurr. pra^d. far. jappejii. Jo'ni. jrd ft 0 /et m Hate joluiiotu prfzd. 
centum aammor. aiacKr. ptr iffuai jonANNEM cum pmcL 
R()C'.ei<(> u: prufaUit pigrotut. A'^'CJAi'V “ betted.” ]dem 
Jor/ANNE.'' pojtea / '.cetpfo’d. cdcivo da 'Julh an ho Domini 1 69 1 
/upradiH. ap\(' d pticd. in com. pmrd, iLriptum pr.id. in nar- 
rutionc pt <td. '.py^cJ. Ror, n.o dniit jifiVavit ti ut faciuin 

Juuin ds ld)t - . , yt > f, a:. 1 1 ( 1 nyo) cjtu tni. pt a d.* in eo caju indc t dit, 
ct pi oVi f. fe* 'P' *i'h! pi n d. f'('* i / rji voeurm rf null in r v/'''c> i f in lcy\ 
Et hoc pare, tus r ! 'at.,nr<ni ; .tilde p‘ tit judiemm Ji ipfe de debits 
trcndicio .//. p, t. d. >ncran dibeat, ico 

C. Lev IN2. 

Ocjiurrc’'. '["o th!'= t''"e pLi.nt iff, /\ /* /La/', dcmiH’^ ^ienerall^'. 

Rk. Pemberton. 

to: JrDr-MFNT w gi’. ; n in tlv' court or coniinon picas, upon 

plain..:!. gjj aixAe ivC'>rd, in r.i\cur (.ruic pJ.’.intift'. 

Writ of cr:c7. And upon that judgment the defendant brought a writ of error. 

5 ^«. Tf an ac- Bro DERICK tie pi. in* in error. "I hc plaintiff in an 
w'll lie on" a thc c jir.innn pleas demands one hu.idred guinea^, 

washer* rcipcifl- value of one hiindr.cd and I’cven pounds ten llidiiwgs. | he 

i ng the wju’/ t>c defcndan: pleads, that udun the wager was laid, :r and the plain- 
pi.tyin^ BACK- tiff were at a play called back-gannnon., aiui pleads the idatute of 
«AMMON, on a gaming, r.r.d avers tliatthis was for money won at play at tables, 
m-nr^A' hereby iibovc the linn of one hundred pounds, and lo was void 

t'lC p’lr'l-is refer the Hecifion to tht 9 toom-p»titr^ and one of than jhc lofer) birds binifell in ilicfe 
vrorr.'s, “ I do by thefe prcfc.nrs oblige niyfclf, un r'lf; word <ind honcui ol a jetulem m, to p.iy. kc " — 
S. C, 4. Mod. J.09. S. C. I . Lor. 4*84. .S. C. N. I.ut. 1 17, S. C 5^1107x4, S, C. Comb. 317. 

C. SIdn. 572. S. C. Carth, -zz. S. C. Mod. 81, S. C\ [lolt, 550, 
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by the flatute; to which the then plaintiff derflurs, andjudgment Po?t 
v^^as given for him in^the common pleas. And we bring error. 

* First, I think debt will not lie [a) on this wager, &c. * C 5 j 

Secondly, The plarntiff ought not to declare of fo many If a decU- 
guineas ualoris^ &c, 1 agree to the cafes ot Raftil v* Draper (b)^ ration >ndebt for 

and IFillJhal^e v, Davige (c) ; but here a guinea is Engiifo 
moicy^ of which the Court fakes notice ; and in fuch cafes it is called guintat, 
nevvT dccldved ad valentiam (d). A guinea in law is no more of fuch a value, 
-^TTuiii twenty (hillings, and in an aftion on the cafe, damages (hall ?ood. 

* be given for them according to the value ; but in debt for them, i. Salk. 9, 22. 
the plaintiff never declares for more than twenty fliillings, and fo * 5 * 44 ^* 
you lately adjudged in this court, in the cafe of Harrijon v. 5 

Byron \ in. which cafe it was adjudged^ that the Court judi- pou ^ 
dally takes notice of a guinea \ and that the legal value of it is Rrtft.Ent. 158.6. 
but twenty JhiUings^ though by confentit may pafs for more [e)\ 
fo that this judgment is erroneous. , 

0 ^ * 

Thirdly, The deed being entered of record, is parcel of the A deed entered 

plea ; and if by that it appear that the plaintiff has not caufe of of record, U 
action, he cannot have judgment, though tbe defendant has mif- 
behaved himfclf ( f) ; and thcrefoie our admittance of the value 
of the guineas will not hurt us, and w'c need not to have men- 
tioned this variance from the deed; and this was a point not 
touched in the common pleas. 


Four thly, Then non c 077 ft at in what cafe “ in cafu iUof* for 
it is not mentioned before, and the money is not to be paid by the 
deed before the groom-porter has given judgment in that*cafe ; 
and as to that the declaration i^*, that Pope Ihrrcd two of his ta- 
blemen, Jed non aniovit illoi ajlationc fiia^ Anglice from the 
point they Hood on:'' and a wager, was laid, Whether the faid & Equity, 336. 
Pope was bound by the law of the play, to ^^lay rhofe men which 
he fo llirred ? And they put it to the determination of the groom^ 

PORTER, ‘‘ cunique pr'tvd. J. St. Leiger (dic^ amio^ et loco) per 
J'ctiptu?n JuianJigillat, curiaq, dom, regis et doiiu reglnee nunc hie 
ojienj. eujus^ cognovit pigyiorationem pi icd. Anglice “ the 
faid w'^agci prted^ J. S. per idcjii fcriptuiri obli^avit feipfum 
J'ohcre prtrfat. R. Poi’E vel ord'ini fuo centum nummos aureos 
Anglice vocat, ^xdmw^^quando atrienjh Anglice fofoon Ante, 

‘‘ as the GROOM- PORTER adjudicai'ct hiiGLiCii fliould give his 
judgment” in cafu 7 Ho ft lu cider ct Judicium Hind fore contra 
J. St. Leiger.” In cafuiUo : inw'hatcafe? for it is not 
ment»«r»ned befuie, and the money is not to be paid by the deed, 
before the groom porter has given his judgment in that cafe. 


(<») See Bovey V. CiRlemnln, i, Ray. 

69. ; Haiti’s r’.Ue, Sa'k. 23. j and 
\Valker V. Walker, poll. 

(>»'} Ytiv. 80 . S. C. Cro. Jac. S 8 . 

B3 


(r) I. Leon. 4T. 

(J) W'ard V. Rirgwln, Latch. 84. 

(e) See the 7, &8 if 'i//. 3.C, 19. f, 12. 

(f) X. Saun^l, 316 . 

■ Fifthly, 
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If two p^fons Fifthly, T'hen our plea i*? good ; for we plead tlie rtatute of 
Slwwo^^andone being af hack-gariwiofi^ tbefe himf^i cd guineas, 

of them touch waccred on that game j and fo not being f(;r leady n-.i>ncy, 
gitablemanw'iih- it is void oy the ftatuU; : now we may aver by the flatutc ngainfl 
out making his our own deedf^/j, and the demurrer has conrefled this. And 
^Er’laid 'be the avei ment be not good, yet ir appeals by the declaration 

twwntheplayeTs within the words and intention of the liatuteof gaming, for 

** that by the tbc money is above a hundred pounds, and is loll on tick j and it 

laws of the appears by the declaration how it was lofl, that it wits at /jack-- 

game, who- gammo)}^ and that the money was won at play at that gamlf, though 
o^- the judgment of the groom-porter, was at another time. Tiic 
*i biigedtoplA) of gaming would be of little ufe, if it is not extended 

iXf* is not to by-bets, but only to the gaming itfclf This a 6 l has always 

within the fta. been coiiltrucd liberally s and therefore where a man loft eighty 

futei6. pounds at one day, and then the parties agreed to play at anotlier 
for'nic when eighty pounds more was loft, this was adjudged ('// ) to 
wager was no^bc within the ftatute, and to be but one lofs ; and that ftatute 
cnthegaiHe^hvi. was made to prevent great mifehiefs. If any of thefe points are 
pn t he mode of fQj- (-ben 1 pray that judgment may be reverfed. 

Port. 131, 175. Holt, JuJ/jee. Do you make layings wager to be 

3. Lev. 118 withii; the ftatute of gaming? It is Hue, they were at play when 
a. Vent. 175. the wager was laid. 

1. Salk. 484 

s. H. Bi. Rep. Eyre, Juflice. Suppofe the wager had been, that the tables 
43 * were made of brazil, had this been within the ftatute ? Certainly 

« JoftiTe 


“ Pe»ce” (3 

41 .). 

EflTpinafie Pig, 
39. 

a. Bac. Abr. 
623. 

Cowp. 281. 
j. Term Rtp. 
56. 

a. Tvrm Rep. 
610. 616. 

3. Tcr^ Rep. 

09J- 

^.Term Rep. I. 


Pembertopc, Serjeant, Jt is plain that this is not within the 
ftatute of gaming •, for to make it fo, it muft be betted on the hand 
of the plaintifl'or defendant; but this wager was laid on a colla- 
teral master on the right of play, which is not ’witiim the adt (r). 

E contra. P'iRST as to the declaration. 'I'he writing pro- 
duced maintains it, for it is the very fame with the declaration. 

Secondly, Then we lay it, that the hundred guineas are 7-^7- 
hris 10^1. 10s. of which you muft lake notice, for it is a coin by 
itfelf, and is not any noted money or coin of the kingdom, as the 
twenty-ftiilling pieces are, for there is no proclamation to niakc 
them pafs ; but a guinea is in nature of a medal, and is more like 
a foreign cc in, and is much of that nature. And there are fevc- 
ral declarations of fo rhany dollars valor/:, fo much, and yet you 
jenow the value of a dollar : this is like that, which you cannot 
take notice of, becaufe it is not the current com of the king- 


dom. 


(tf) Cro. Jac. 253. Mqcr, 64T. 
S. Sid. 88. Lutw. 734. I. Sail'-. 162. 
J97. 227. 2. Salk. 676. 6. Mod. 306. 

Se« Hillv. Pheafant, a. Mod. 54. 
ard Edgebury v. Ro/Tender, I- Lev, 94. 

(e) By 13. Gio, 2. ‘c. 19. f. 9. all 
g m» flayed with dice, except thega^e 


of back-gammon^ and games played with 
back-gammon tablcjy are declared illegal ; 
:md iliercfore it is decided that noaAion 
will lie on a wager refpedling the mode 
of playing hazard, thnt being an il- 
legal game. |)rown v, Leefon, 2. H. Bl. 
R.p.^3. 

Holt, 
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* ’HolT’, Chief JuJlice. Guineas were coiped at THE mint 
for twenty (hillings only, and there was never any proclamation to 
fnake them pafs, though there was one to take the twenty-(hil- 
ling pieces. It is true, by confent they may pafs for more than 
twenty (hillings, but legally no more is to be demanded for them 
than twenty (hillings. The guinea was coined according to the salk. 9. 22. 
twenty-(hilling piece ; we call them guineas by agreement; but 25. 
how can we take notice of what value they are ? If the plaintiff 
had declared of twenty-fhilling pieces, we muft have judicially 
^taken notice of them : but do you think that it is not high trea- 
, fon to counterfeit guineas ? Certainly it is ; though the indictment 
fliall not run for counterfeiting guineas, but of fo many pieces ot 
twenty (hillings value. A guinea is the current coin of the king- 
dom, and we are to take notice of it. The guineas were coined 
after the proportion of Caroluses (that is) fiiteen penny- weight lefs, 
to the value of twenty-(hillings only : thequeftion is, Whether we 
can take notice of the allegation of the value of guineas, bccaiife 
there are other forts of them, as five -pound guineas ? Where you to drclar* 
declare on a foreign coin^ you mull declare in the detinet only, and com. 

notin the del et : fo in an adlion of debt for goods, as corn, &c. Ante, 5. 
though DEBT lies on the contract:, yet it qauft be in the actinet 8- 57 - 

only, and the value muft be fhewed : it is always fo, unlefs the 
debt be for Englijh money. Now thefe are (failed guineas here, 
which if it were a coin not known in our law, we muft take 
them to be as goods. 

Eyre, JuJlice/ Then the defendant confefles the value of 
them, as the plaintiff has alledged. 

Holt, Chief fujlicc. But itis centum nurnmos oureos An(?lice 
« guineas.’’ What is that ? It is very uncertain indeed : If it had 
been centum pecias auri vocat. guineas,” it had been well 
enough. 

Adjournatur. • 

But in Trinity Term^ in the feventh year of JViJUamthe Thirds 
(Holt, Chief Jufilce^ and JuJiice Eyre only prefent) the judg- 
ment was reverfed, chiefly for this reafon, Becaufc the plaintiff had 
(hewed the cafe, play, and wager, and then the deed by which the 
parties bound themfclves “ in pignoratione preed. •^ind, upon oyer 
of the deed, it appeared, that it wa^ to (land to the judgment of 
the groom-porter upon the cafe ftated and figned by us 
‘‘ both,” which is not the fame : and therefore the writing com- 
prehending the cafe and averment taken, that the cafe in this 
and In the * declaration are all one, and although that the induce- 
ment of the cafe and this ftated are all one, and therefore whether 
the averment be before the deed or after is not material. 

Yet THE Chief Justice was of another opinion, becaufc 
the declaration fuppofes the deed to be, to perform’ a wager com- 
prifed in the deed, where it is to perform a cafe extrinfical, and 
which is to he coupled by averment. • 

B 4 • Waytes 


Variance be- 
tween th^efAf- 
ration and the 
^rittng OiV 

which (he ac- 
tion IS brought. 

Cowp. 17S. 

3. Term Rep. 
35 *- 

4. rerm Rep. 
561. 


[ 8 ] 



Cafe 4. 

In an action of 
debt on an «- 
/caffe, a decla* 
radon that the 
defendant was 
€»mtnittedt 8cc. is 
good, without 
faying prout 
fata per recor- 
dutn, for being 
inducement it 
need not be a- 
verred. 

S. C. 2. Salk. 

565* 

5. C. Holt, 613. 
Hob. 210. 
Moor, 88S. 

1. Sid. 216. 

1, Lev. 137. * 
1. Show. 4. 

6. Mod 103. 

I. Salk. 298. 

3, Lev. 393. 
Comb. 299. 

5. Com. Dig, 

Pleader” 

(C. 8t.)' 

2* Hac. Abr. 

t47- 


1. Saund. 9. to. 
2,6 X. 269. 
i. S^lk. 520. 
5S5. 630. 
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. Waytes again/l Briggs. 

^HIS IS AN ACTION OF DEBT ON ESOAPE. It IS CaicJ, thaS 

the prifoner was brought before Mr. Justice Gregory^ 
and by him committed. It has been ohjedted, becaufe we do not; 
conclude prout patet per recordu?n. 

Hall. I conceive this is good on a general demurrer, and 
that it is within the 27. £/;s. c. 5. of demurrers, becaufe it is 
but matter of form, and is within the rule laid down in Hob, 233» 
and within the reafon of it too ; and on the trial the coinmitmetu-^ 
muft have been given in evidence. The cafe of Hancock v*. 
Proud [a) is in point ; In debt on bond againfl- executor, the de- 
fendant pleads fcvcral judgments in bar, ultra quod,^ iffc. and the 
plaintiff rcpViiis^ quod plaatron pru’d, eft minus ju^cicns to bar him, 
becaufe upon one of ‘the judgments (naming it) Citisfadtion is 
acknowledged ; and as to the others kept on foot by fraud ; et hac 
parains eft verifenrey without faying per recordujn : and, by the 
Court, it is good on a general demurrer ; othervvife upon a fpeciut 
demurrer ; and judgment was for the pKuntiff*. 

Holt, Chief JufUce. It feems but matter of form, and fo it 
was adjudged twice In the cafe of Hancock v, Proudy in 1639, 
and Clcgat v, Banbury [h), 

Eyrf, Juftice, 'Fhc ailedging of the commitment is but in- 
duccMTient, and not the point of the a<fHon. I think the cafe of 
Middleton v. The Alanucaptors ofSilvfter (r)*is in point, and this 
is but matter of evidence [d). Where the record is the fubftance 
of the plea, there it rnufi: conclude prout patet per recordum\ blit 
whoi'e it is but inducement, it need not ; for whi^h there is a good 
difference in Co, Lit, 303. a. Where a matter of record is the 
foundation or ground of the fuit of * the plaintiff, or of the fub- 
flaiicc of the plea, there it ought to be certainly and truly alledg- 
ed ; iiliter where it is but conveyance^ and fo in this cafe. 

Holt, Chief Ju/licc, In debt on a judgment, it is faid, quod 
cum nchperoffety ^c,\ and though it is not faid prout patet per 
rcccrdumy yet it is {^ood, and fo it has been held j for it was but 
inducement \ and yet it i"^ agreed, that in fuch cafj the defendant may 
plead nul tiel record. The escape is the rijl of the adlion, and 
THE commitment is but inducement lo it, though it can be 
\\o cfcapc without it. I’hc record is not the matter of the action ; 
but th^ efcape ; tor if the record had been the matter of the action, 
(iicn the plaintiff ought toh.avc concluded prout patet per r£cordum\ 
|)i4t here the omiliion of it is hut matter of form, for it Ought to hayc 


(^)) I. Sid. 429. S. C. I. Saund. preerf^ whether there was a good caufe 


336. 

{b) 2 Sid. 16. 
(c) I . Sid. 2 1 6, 


ot sdion dgainft the party who cfcaped 
is matter of evidence; and therelorc 
unicfs it be proved, the plaintiff will be 


(J) So m an action againfl the fheritf r.on-ruircd. Alexander v, Macauky, 5. 
for the efcjpc of a p’ifoncr, on Term Rep. 6 
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been given in evidence on “ nil dehet** pleaded, which is the plea Wavtm 
for the defendant in this calc, bccaufe the gift of the action is ground^ 

•cd on matter of fift/and not on the record \ for if it was, then the 
plaintiff could not plead nil debei** to it, but only nul tiel record*^ Carih, 

Eyre, ^uftice^ The defendant is not eftopped to fay quod 
the prifoner non fuit committed, though it be faid on the record 
quod committitur. 

Holt, Chief fujlice. The record is only alledged to make 
it an efcaipe ; and though the record be proved, that does not nuke 
it an cfcape only, 

^ Northe Y. In laft Hilary Term in the court of common pleas 
in debt on efcapc, It was not faid prout patet per recordum^ and the 
Court on the firft argumont'were of opinion, that judgment ftiould 
be given againft the plaintiff; but afterwards confidering that the 
defendant’s pica lud admitted the commitment, judgment was 
given for him. 

• Curia. That cafe is no authority for you. 

Judgment for the plaintiff, nifi^ &c. (a). 


(a) By 4. & 5. Ann, c. 1 6. where 
** any dtmurrer ftiall f'C joined in any ac- 
^ tion, in any court of record, th* 
Judges fhdl proceed and give judj- 
ment without regarding any imper- 
feOion,omlfrion,or ricfeil in any writ, 
return, pl^tint, dcclaritlon, or other 
pleading, &c. except thofe fpeculiy fet 
I* down m the caufe of demurrer. 


notwithrtanding the fame might hav« 
< been t*iken to be n^atter of fubftance, 
‘ and net aided by %-j Eliz- c. 5. and 

* no advantage /hall be taken of or for 

* the not aUedging^>-o«/ />atef per recpr» 

* dum, except the fime be fpecially and 

* partKuitily fet down, and fhewn for 
caufe of demurrer.*’ 


The Earl of Bath againjl Batherlea. Cafe 5, 


^^REVOR, Solicitor General, The dppofitions which were I>«pofit*K>ns in 
^ read againft my Lord Bath in the other caufe, ure no evidence caufe, whei^# 

in this, becaufe that trial is not between the fame parties ; and 4n an* 

depofitions are never evidence but where they are mutual; and other, or not. 
this defendant does not claim under any one that was party to the ^ 
former fuit. ■ * 


Curia. They may be read bccaufe the defendant fhelters 691. * 

himfelf under the other’s title, and the title of the land is not in *77- 
queftion, but the queftion is to whom the rent (hall be paid, i.Chan. 

2. Chan. Cafes, ^50. 8. Mod. 181. X. Vern. 53. 161. 254. 308, 366, 413. «. Vern. 517^ 

555. 603. Cowp, 17. S94. ^ t 10 1 

If the * defendant give the plaintiff’s anfwer in chancery in y|,'^ 
evidence, he may infill: only to read fuch part as he will, for it is gainft w^iotii an 
like examination of witneuesj but then the othqr fide may infill anfwer In chan* 
to have the whole read after. eery U produced 

in evidence, inajr 

h4ve the whole of it read.-*>Chan. Caf. i^. Coy'p. 394. 4. Com, Dig. ** Evidence'* 
(C. 3.). Bull. N. P. 437. EfpinaflTc Digcft, 752, Gilb, L.^£. 50. 

Nota, 
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T«e OP Nota, There was a vcrdift for the plaintiff in this caufe after 
a trial from nine o’clock in the morning till nine the next day; 
and the Judges fat up all night long. * * 


agatn/S 

BatmiKSKA. 


Cafe 6. The King a^ahij the City, of Chefter. 

A return, to a 'T^HIS was a mandamus to reftore nine perfons to their places of 
mandamus 10 XL’ J- common- councilmcii ill 

eouncU^mai?,*^" I'hey return, that by charter granted to them in the twentieth 
« that they were year of Henry the Seventh^ amongft many other things of 
chofen ytarly^ which they take no notice, they are impowered to choofe forty 
‘•a^ndtha^befof^e comnioii-councilmen yearly, and that ante adventumoi this writ, 
«« the perfons were chofen common-counci Imcn, and fo con-^ 

•• were chofen tinued for a year ; and that at the end of the dehit e amoti 

•‘and conti- fuere ah off do per ele£iidnem aliorum. 

«<'!-dr!andatihe ThomasPowys. This is no good return, becaufe it 

•‘end of the year docs not fct forth any certain time when thefe perfons were chofen 
•* were duly a- •or removed; and in returns to mandamus's^ there ought to be 
naoyed * from greateft certainty, becaufe it is the ground of the judgment of’ 

b'**^the°dcc* Court, and are to conclude the party, who has no opportunity 

“ tion of o- plead to them, andxhereforc they muft be pofitive too, that if 
*• thers,’’ is bad they be falfe, the party may have his aLlion, Now to fay, that 
for its iincer- thcfe nine j)erfons were ante unum annum integrum ante adventum 
tainiy ; chofcn and removed, is altogether uncertain ; for it may be 

mewed time and yet the return be true ; and if we bring an 

they were cls(f)- adlion on this return^ we canjiot know whit •certain time they 
ed, fo as 1( might meant. 

tlw7 '.wTno't Secomdi.y, Tliey fay, that the year being ended, debite ab 
amoved be cre officto a7noti fucr. w.iich is not good (u) \ fur it ought to be diredl: 
iheytarcxinrtd. and pofilivc *. Non fait dehiio ?nodo aJmil/us^' is ah ill return of a 
S.C,Comb. 307 . 7handa7nu ^ ; it ought to be non fuit ad77iiljus, //. brought a man^^ 
i,.C. 3 .Salk. 23 o. ^lajnus to be icftorcdtothe place of town-clerk of Hereford^ the 
Port' 2*6* mayor returned, nunquam fidt dehito modo adfinffiiS \ and held ill; 
I. Show.' ijl* lie ought to have returned 7:on ejl ad7niffus\ for if the return be 
^8i. ^64. falfc, the party grieved may have his action on the cafe. 

^ [ II ] * Curia. 'I'he cafe of a?mtion^ or putting out, differs from 

a. odlk. 42 S. fhg matter of eletlio?:. There is a diiference between dehiti 
^7^//, and non fuit debit e elellus\ for this cafe and all 
Mod. is! others of like nature admit that he was removed ; but in cafe of 
election the 7nanda7nus is to admit him, and therefore in the return 
it muft be Ihcwed non fuit eleiius pcfttively, and mull not fay 
non fuit debitl cle/^tus^ for that implies an eledtioii ; but it was not 
according to the conllitution of the corporation, and therefore in 
fuch cafe the return ought to have fhewed how he was eledled. 
But in this cafe all are agreed that he was removed, and they fay 
that it was duly done, and fliew the reafon of it. But the return 
ought to have tliewed what time they wete cledtcd, 


I. Salk. 433. 

436. . 

S. Molf. 309. 
5. Com. Dig. 

Mandamus'' 
(D. 5.j. 

3* Bac. Abr. 
541. 543. 


(aj 1. Sid. 209. 


Evri, 
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Eyre, Juflice. They may alledge a cuftom to choofe ^ Thp Kik« 

• rrion-ccuncilrnayiy and turn him out ad libitum^ and that is IFay'- agitinfi 
ren^s Cafe (a) ; for he has no freehold in his place, as zn alderman 

has j for a common-councilman is collateral to the corporation. 

Holt, Chief JuJlice, • The return is too fhort. But we will 
not reftore you on this writ : agree to take a declaration, and try 
it next Term on the merits. 

And here you ought to have brought fevcral ynandamus* s \ for if Several couf 
nine perfpns cannot join in a mandamus as here ; perhaps you mon-TouHciimeti 
were chofen at nine feveral times. You cannot all join in one be removed, they 

• writ, for the elcdfionof one is not the election of another. This all join 

It an innovation, to join nine men in one writer mandamus : can rertored • 
we grant a joint reftitution to them ? It is a feveral intereft. but each mufl 
^\yiants in common cannot join in one adfion, though they come have a feparate 
in by one feoffment [b)\ the amotion of the one is not the amotion 

of the other ; and it may be for feveral faults, one for forfeituie, g ^ ^ 
the others for other reafons. I think the writ ought to be 4^6.'** * ' 
Quaftied FoU. 440. “ 
Eyre, Jufllce. And fo do I. 

* J * 4. Bac. Abr, 

• 663. 5. Burr. *742. 


(a) Salk. 430. Kingfton, Stra. *578, But fee Rex ir. 

(i>) But fee I. Lev. loq. Ray. 70. Mayor of York, 5, Term Rep. 74.; 

(c) See the Cafe of Andover, 2. Salk, where ii is faid, that after a return had 

433.; and Rex v. Mayor of Hull, been made to a it is toe late 

9, Mod. «io. accord. ; Rex v. Mayor of to make any objedlion to the •writ itfelf. 


Green againft Moore. 

cafe was thus: — The declaration was in Trinity Term\ 
the defendant imparls till Michaebnas Term ; in the vacation 
the plaintiff was outlawed 3 and theji in Michaebnas* Term the 
defendant pleads the outlawry^/w har^ but dpes not fay the out- 
lawry was puis darrein continuance ; upon this the plaintiff de- 
murs. 

An executor may, after declaration and imparlance, confefs 
judgment and then plead this in bar^ and need not fay puis darrein 
continuance^ as in Savifs Cafe ( a). So here the plea of outlaw- 
ry after imparlance is good, without faying puis darrein coyiti- 
nuance^ for it appears to be fo here. So Mich. 3. Will. ^ Mary^ 
Roll. 395. 

E contra. In the cafe of Surly v. Gile (b)^ an outlawry was 
pleaded after imparlance, but becaufe it was not faid puis darrein 
continuance^ the plea was difallowed. So in the cafe of Ewer v. 
Moyle (c)^ it is no good plea to fay pojl darrein continuance fuch 
thing happened 3 but ought to be precife in the day. 

( f ) Vclv, 141^ 


Cafe 7. 

If the plaintiff 
beoyt/awed after 
the defendant 
impyrlsy he may 
plead (he o«|. 
Uwry in difabi* 
htywitho^jtfayT 
ing f>uis darrein 
CMitnuance. 

S. C. I, Salk. 
178. 

%• Vent. 282, 

Lut. 1514. 

1. Lutw. 39. 

N. Lutw. 15. 

2. Lutw. 1512. 

1514* 

C0mb.i5j.35y. 
4 > Bac, Abr. 

5* Term Repi 
214. 


(a) Jones, 2^99. 

(tf) Trin.Terro, 35. Car. 2. Roll.iliS. 


JIotT, 
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frR tEN 

a^ainft 

^foOEE. 


Holt, Chief fuftke. 7'he plea is good enough, 

Eyre, fujlkem Since the record appears, why ftiould it not ho 
pleaded ? 

Eut PER Curiam, Let it go over till the next Term, be- 
caufe it being a juft acftion, you may in* the mean time reverfe the 
outlawry, and then may plead pu'i^ darrein continuance. 


Cafe'S. The King againjl Lammas. 

While law pro- ^^tORTHEY moved to quafh an inclicftment for felling low 
ceedjnp were wines in a cJLir, without giving notice to THE ^XCISEMAIJ, 

tnin**o7 a con- ftatute of 3. Iz 4. JfAlL & Ahrsy lj;*caufe it Js rcturn- 

vielioncn ape- cd in EnfrJijh, and ought to be in Latin, 

naJ Uatuie, cv t t hi • ^ /• 

though m HoL r, (.hsej fujttce, i cannot tell that; no writ of error lies 

Itfhy wai gosJ, on it; tlic remedy is by appeal. You may as well take this ex- 
< ception to an order for keeping a baflard-child ; though indeed aH 
14.9' *' deer-ftcaling are in Lawu 

$. C, Comb, 316. Comb* 12. 

In an informa- NoR'i HF. Y. Then the conviftion is not according to the in- 
Jirtu^e it iifof thcMatute, becaufe they do not find that he is a 

<ide'nr*to^ fay the words of the ftatute arc ; for if another 

that the defen- perfon diftil wines, a man may Ml them in a private cellar with- 
dant is convirt- out otFcnumg the ftatute. 

ed ** of the fiid 

•* fifftret, ^c.’* * C UR I A. ] hcy convicf him of the offence afarefaidf which 

£ g I muft be as iie was a common diJiilUr. 

C. Skin. 562. 


Csifeg. TIjc King agai/iji Wadfwortb. 

rm* uaT in'In” movad to quafli an indldlmrnt againft a milltr for 

difjment for«- taking too great toll, bccaufc it was not faid jurat, nor onerat. 

tartutt. jurors named. 


I. Vent. 370. 
I. Sid 54. 

I. S»Ik. 372. 
I. Wilf. 325. 


The Court. It is againft the courfe of the court to quafli 
an indictment againft a perfon for extortion or opprelTion j wc 
cannot do it. Demur to it. 


itra. 1211. 1088. 2. Burr. 1117. 3. Burr, 1468. 1841. Andr. 230, 4. Com. Die. “India- 

menl** (H.). 3. Bac. Abr. 745. 


Walker againft Walker. 

r^OUN.'^l'L moved in arreft of judgment, becaufe the aiSlion 
will not he oil. wa^tor money won at play on a wager, by a general irulebi- 
to rreo- tatus ajj.>}::pfty which is not a good promife in law; for there is 
ver the mcney from the Itftr ; hut if the rt.'»kes he riepofued, it lies by jIil winyttr the Jiuke* 

htUUr — S C. Comb. 303. S. C. 12, Mod. f.9. 2 5S. S. C. H h. 328. Ante, IVa. 3^, 

2. Vtnr. 173. 3. Uv. Ii'r. 4. Mu J. 409. 6. M-d. iz8. j. 72. iv>. SMr.^ 196. 

tonib. 3'-:. 2» Bic. Abr. 15 bzo. 302. ( ovxp. 37, i. Ttini Rep. 616. 


no 
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no debt fa)^ and the verdift being general, and entire damages 
•given, it cannot begoevJ. There are cafes on both fidcs ; and the 
point is now depending in a caufe in the exchequer chamber. 

E contra. Though it is, yet in the cafe of Egleflon v, Lewen 
fZ'L in Hilary Term^ in the thirty third and thirty-fourth year of 
Charles the Second^ in Sin Fiian'cis PhMBERroN’s time^ a 
judgment in this point was .itKrjncJ. 

Holt, Chief Julilcc, Itw<isfo; but fince we came hither 
we have h^d the contrary, that It Joes not lie : it is merely a wager, 
and no indebitatus affumpfit lies for it ; for to make that lie, there 
•mtift be a work done, or fome meritorious action for which debt 
wXuld lie ; but it does not for this vvjger, becaufc this is due in a 
collateral refpect : it is true, the call of a die alters the property 
if the money be flaked down, becaufc it is then a gift on condition 
precedent, and an indebitaVis afimipfit lies againll him that holds 
the wager, becaufe it is a proinilc in law to deliver it if won (cj. 
If a man fay to a furgeon, “ C'lre fuch a man and I will pay you,*' 
a good ajfurnpfet lies upon that, becaufe it is an original contiac^, 
and there is a labour done in the way of his profjlhon f d). No 
indebitatus afftwipfif lies on a bill of exchange, and a judgment 
was flayed on that point in rny Lord Hale’s time fe)^ and the 
like in the exchequer (f ) ; and it is not material, whether he 
again ft whom the bill is drawn, has effc^s * in his hands when 
he accepted the bill, or not [g). It is not like a liberate to pay 
money on a tally ; when the officer has the money, the propriety 
of it is veiled out of the king, aiid is in the party (/;), I am fure 
my Lord Chief Justice Pollexfen was of opinion, that 
that judgment in Eglefton v. Lewen (/) was not wcdl affirmed. 

Let it flay ; we will fpeak with the Judges in the exchequer 
CHAMBER. After this verditft, if it could be any ways made 
good, we would do it ; but a vcrdii^ cannot make that good 
'which is bad in law (>1). Though, on the lofs of the wager, the 
defendant had proniifed the next day to pay it, yet an afjumvflt 
would not lie on it (/j, bccaufe it wants coniidcration, it being 
but executory. 

Jdjournatur [m). 


WALKtt 

agatn^ 

Walkl& 


[ *4 3 


(а) See Cowper, 38. 

( б ) 7 Lev. 118. 

(/) See Sands v. Treviltin, Cio. Car. 
I4>7 193. 

(J) x.Sdlk. 17. Bull. N. P. 28.0. 
(«) I. Salk. 1Z5. I. Mod. 285. 
(/) i». Mod, 37. I. Vent. 152. 
Sse Kyd on BiJls, loo. 


(S) Port 

(i) I . Drtiiv. pi. X2, 

{ij 5. S.ic. .Abr. 2C96- 
(/) 4. Mod. 409 

(/») Ji is fetid S. C. It, Mod, 9581, 
tint in Michaelmas Term 10. tViU j. 
judgment was ^iven for the dcleodant. 
See alfo Lucw. iSo. 
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HILARY TERM, 

The Sixth of William and Mary, 

I N 

* 

The King and Queen’s Bench. 


Sir John Holt, Knt. Chief Jufice. 

Sir William Gregory, Knt, 

Sir Giles Eyres, Knt. ■ fuficcu 

Sir Samuel Eyres, Knt. 

Sir Edward Ward, Knt. Attorney General. 
Sir Thomas Trevor, Knt. Solicitor General. 


* The King aj>^ainft Crolby. 


* [ -j ] 

Cafe II* 


C ROSBY was indiftecl High Treafon; and at a trial at 

bar Aaron Smith was ready to give evidence againlt the ^ pcifon 
prifoner, when he produced ithe record of 6’/// /V/?'s convic- 
tion and judgment to ftand in THE pillory, -and he had flood in it. as"he^author 

The Counsel for the prifoner objedled, that this made hiin "f, 
infamous^ and difabled him from being a witnef:*. /enVereVan^in^ 


Ward, Attorney General, This does not take away hisevi- 
. dence : the caufe for which he was convidled was only giving 
inftrudtions to Stephen CoUedge to be ufed by him at his trial \ s* 
but there was no publication of them, and it was not a caufe that * ** ' 

deferved THE pillory. s"c Holt, 75;, 

Holt, Chief fuflice. The caufe is not material if the court 
had a jurifdidlion ; if he flood on the pillory, and fuffered an Poij. 75. 
infamous punijhment^ the queftion is, whether he be a ffood witnefs. *. Hate, 30^. 

n ^ , T . Cilb.L.E. 

Trevor, Solicitor General. It is not the putting in the pil- 
lory, but the faft for which he was convicted that bakes away his 
evidence i as perjury^ and not a libel only, as here. 


Holt,, 
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The King Holt, Chief Juftice^ It is the infamous punijhmcntj znd ndt 
the caufe 

A pardon ope- Jf one isconvifted of perjury^ and fiands in the pilLory ht 
it>ifhe get a patent of pardon, it do^s not reftore him to his 
J) 7 rJniomthe Hheram legem. Here has been a general pai^don i the pardon 
hteflabiliiy re- docs not revive his old credit, but it gives * him a new one. 
fulling from be- If one attainted of treafon be pardoned, it makes him a good 
iflg fet on the vv'itnefs, though before the pardon he could not be fo ; but where 
^tfaZus^tncl ^ under a civil difability^ without any conviftion, the 

Poft. 75. ' cannot pardon that ; but where there is a convidtion for a 

criminal offence, the king can, though not to reftore him, but to 
give him credit for the future. This is the fame difability as is on 
Raym. 369. a judgment in villenag^ or attainder, and it is every day’s praftice 
3. Peer. Wms. to allow them to be witnefles after pardon ; the difability is as 
457 - much a confequence on one as the other, and the general pardon 

Ih f I*'' * difehargeth the offence. I will not give any opinion now as to the 
ch! -7. point. Whether he had been a good evidence without a 

ch. 46. f. 19. pardon ? But I take it, that the general pardon makes him' a good 
2. Hale, 278. one, and has taken off the difability ; for it not only takes away 
Skin ^78* crime, but the difability too (h). And by E vre, JuJlice^ he 

* was allowed to giye evidence. 

But the jury acquitted Crofy* 

(a) It is faid, in the cafe of Pendock the infamy of the crime from the nature 

Mackendcr, to be now Rttled, that it of the punifhn.ent ; for if a* witnefi, 
is the if /m; that creates the infamy and on being afkcd the queffion, admit that 
takes aw'-iy competency, and not the he has ftood In the pilioryf the Court ■ 
puni/kmefit, i. Wilf. ]8. See alfo Davis will not peimic him to become bail. Re> 
If. Caiitr, poft, 75. The party himlelf v. Edwards, 4. Term Rep. 44#, 
may be examined as to the fadl, Pud- (h) See the cafe of Cuddington it. 
dk’s Cafe, Cafes in Crown Law, 2d edit, Wilkins, Hob. 67. 82.; Reilley'S 
349. ^ and perhaps the Court will ipfer Ca!e, Cafes ipCiown Lmw, zd edit. 362. 


Cafe 12. 


Walker againjl Slackoc. 


JftMECURsi- '^HE NOtE from THE attorney to THE CIJRSITOR WaS 
-toR, In making 1 thus: “ Inter A. in trefpals, and five, naming them, de- 
fendants. [Note, E. one of the defendants is dead : makd 
ihcnt againft “ out ^ 'vrit of error . 1 he curJitor omits to fay that he is 

itve, omit to dead, and takes no nonce of him, but makes it out in the name of 
Rate, in purfu- only. 

Inee of the nett 

IroitiTHK AT- CarthEw. This is not \\kt B^ackmore's Cafe [h\ for this 
toRNEv, that |g 21^ in judgment, which is not amendable \ and there is no 
" cafe comes up to this. 

tt(A be amended.-r-S. C. Port. 6q. S. C. Comb. 31J4. 5 . C. Carth. 367. S. C. Holt, 34. 
0 , C. fjd. Ray. 71. t. Salk. 40. cz. 6. Mod. 263. 3T0. Laiih. 510. Skin. iCs» 
Comb. 5# rUzg« zor. 


Holt, 


(f) 8. Co, l 5 Sr 
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Holt, Chief yuJ}iL>\ I will tell you one [a). In debt on ii bonl WALt^a 
againft an heir v/her9 he was hound, the cursitor made out a 
v\Tit, wherein he did not exprds that the heir was hound, as ^^^ckoe. 
perhaps thinking him bound witlioiit it ; yet after verJiei: it was 
amended and put in ; which was an error in his judginent, and yet 
amendable, becaufe he liad the bond before Inm. In this cafe 
before us the jiotcs were as large to th:. cursitor as need to be. 


Nor THEY. In the cafe of Poivel v. Ih iizen-No^'c CnUcy (h)^ 
the writ was, «Pr^:cipm yvo./ reddat twenty acics //' 
the word “ i?i” being omitted; and it was amended, it neing only 
the default of the clerk ; for he had writ it out of a [nper doli- 
feredto hint to make the writ, wherein this word was, which 
THi: CURSITOR confelleJ upon oath, though this was an original : 
and our cafe is the fame with Blachnoi s Caje^ foi the cursi- 
tor is to draw the writ, and the attorney is only to 
Hate the fai^l to him, and here was as full inflruftion to him as 
could be. 


[ i: ] 


A t another day, 

Holt, Chief JuJ}!:e. The defendant here is not party to the 
f^Vit lof error ; for if the defendant die before non ejl trratuin 
pleaded, you fhal I goon(i:'. 


(a) lorjer'y. Sale:, Cro, Cai. 147, 
cio. ri'7. 644. 

Tills c-Wt was moved in 

Michaelmas Tt^-m 7. //';//. anJ rhe 
writ of ciur v/as tlm Conit 

being ofopimoi’, cli u it wis 1/ : .imer.'l. 
able, bct-jule ii w.i^ .1 wia in leverfe a 
jndgnieiu, and rhe ftitincs i>f on.end- 
ment extend only to amtinJ wm^ which 
f,jppcrt judgiiKiit. 5 . C, ISil, 69. 


Eiit by 5. 1. c. I-;. nl! writs of 

ciroi whficin there be any 

** variance 1 oin tlie 01 lyinjl record, or 
“ other dcfetll,niay and Ihail beamend- 
** CO and made rgrccabic to fuch iccord 
“ by rhe iclpedlive courts where fuch 
“ will fli.iil be made rcluNr^bIc.” Sp« 
Lriv'y (’iis litic, ‘ iia. 6ta. ; Swo.d 
Riiiut Company -j. Dempfey, Stra. S92.. ; 
Vt’#M nnd Smith "j. Rail id, Cowp. 

^i5. .'u.d i^br. 91^. joj. 


Hcrbcit an;'.,! ft ivlon’.ia. Cafe 13 .* 

■n'ORMEDON IN KF.'i ’.iNDi n. Tht pla;. ti/I’inticic‘S himielf ina fokm^ do» 
/■- to maintain the aLluui, ior th.T \}.\c ifuc ni is dead without'!* rtmamdir. It 
i£'ue^ and f.iy^ not, that tttuiut hi Uni is dead without ifue, 'fay 

Levinz, Serjeant. 'VWisfoi medon does not intitle the plaintiff!*, 
to maintain his adion ; for it is ik^ enoqgh to fay, that theifite js bu°?t rnuit% 
dead without iflue, but alio, L.-iac ilie tenutA in tan is lo. i iiat averredthaUMho 
js the very title of the deinaiidaut ; and it liiall never be intended “ t m tail 
that he died without iifuc ; for the efbite was a fee fni.pic at coin- [[ wuhoue 

Uion law ; and, now it is au ellate-tail, it is fuppofed it will cnduie ' 
for ever, and the plaintiff mult always fet forth as much as will 9^2* 

entitle him to his action ; aiul the intendment is flrongagainft him 
liere, bccaufc the law lupj/ofes the eftatc-tail will commue for ever; kC*. igj. 

• I. Mod. 219, 

t. Mod. 04. iffl. Mod. J40. 3C2. Dyer, 216. Booth, 155. 2. Bac, Abr. 591, 

C 


Vpi- V. 
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Hpkbert and if the tenant in tail be not dead without iflue, the demandant carl 
have no title, though his ifllie be dead without ifluc, and therefore 
Morcam. received [a). And let me admit what I will, if the 

plaintiff have no title he ftiall never recover. Buckmer^s C:ife[b) 
i/'in point. 

Holt, Chhf yujiice. It is aFORMEDON in remaindcr'^heezufe 
it remains over on the determination of the eftate-tail : an'd mu ft 
^ not you ihev/ that tenmt in t il is dead without ilTue according 
to the limitation, for without that you can have no remainder ? 

is the very point of the action, and you muil Ihew that the firft 
* ([ iS j donee is dead without ilfuc ; and ^ it is not implied at all that 
becaufe the ijfue is dead without ifluc, that therefore the tenant in 
tail is; for he may have other foas belides his cldeft. Siippofe it 
jje a condition precedent that when A is dead without iffue the 
Remainder fli dl be to B. in fee, it v/ill not be fuiHciont to avcT, 
that the fon of A, died without ilfue, but alfo that A. is dead with- 
out jlfue : and this is in nature of a condition precedent before the 
remainder can come in poft'eftion. 

(n) Fitz. N. B. 2ZO. The RegUter, Book %,Ediu, 3. pi. 19. 38. Edw, 3. 

241. The Year Book 3. //<?.<». 4. pi. 1 . n, pi. z6. Hob, 51, 

Bro. Abr. “ FormeJon,'' pi. ii. (^) 8, Co. 86, 2. Brownl^ 
Kattal. Ent. 364. a.t — See alfo Ye^r 1. Leon. 213. 


Cafe 14, The King agaluft Wood. 

Obtaining goods a IsJ" iktdictmen’t fet forth, that % y. having feventeen yards 

deceptive told him, that a young woman had 
diaableatcom. occafioii for it to make her wedding-clothes i on which he fold it 
mon law, unJefi to her Under colour of that falfe pretence, 
if be of a ffublic 

nmiurt, Montague moved to quafli it, 

S, c. I . Seff. F iRST, Bccaufe no indidfment lies for this matter, for there was 

Cafes, 177. no truft j and if there were any, an a6hon lies for it ia), 

1* Salk. i«:o. ^ ^ ' 

379. 6. Mod. 41. 6f. 105. zoi. -,ii. 2. Ld. Ray. icr-. 7. Mod. 40. 2. Bac. Abr. 611. 

Co.vp. 323. J.ni. Rep. 273. 2. Term Rep. 58 1. 3. Term Rep, 98. 

An. indi£lmcnt SECOf^DLVj It is not averred, that the young woman did not 

omitting the ^ flie had not occafion for it. 

rtveray is Per CuriaM. L^t It be cjuafheJ. 

f^) By 30. Gta. 2. c. 24. nbt:<lning goods b/ falja fttteucti ift an Indldlablc 
offence. But fee 1. H.iwk. p. C. ch. ^1. 


Cafe 15, 


The King againjl Grove. 


Defendant in T)ER CURIAM. In an indictment for barratry the defendant 
h^iv7*a^ii«/?'*of niuft have a note of the particulars, that he may knowhovi^ 
plTicuJa^s? they intend to charge him, otherwife they will not proceed to 

..Mod. zSS. 


6. Mod, 261. 31 X, 1. Sid. 282. 1. Hawk. P.C.ch, Si.f. 13, i. Bac. Abr. »8i. 1. Ld, Ray. 

450: 


Anonymous. 
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Anonymous. Cafe i6. 

toER CURIAM. Tf a fpecial matter be pleaded which looks Where matter, 

^ like the colour plea, but amounts to the general it is 

nocaufe of demurrer ; as if in debt you plead a rekufe^ though you ^mfy*be 

might have given it in evidence on nil debet^ yet it is no caule of fpt.cially pleaded. 

detnurrer : fo in debt for rent, if you plead £?;;/ry and expuljion^ it is 

no caufe of demurrer, though it may be given in evidence on nil 

debet. 


Anonymous. Cafe 17. 

N * OTE, After demurrer joined we cannot give leave to the After deimirrv 
defendant to waive his demurrer and plead die general ifiiie; fg^dimtmSlnot 
and here the demurrer is entered on the roll. It is a record of waive^Ind pl^d 
court when it is brought into court, and put into the paper to the general if- 
be read as a record# tuc, 

(• Mod. 3S, 4* Salk,, 51 5, 


C 


EASTEl^ 




eAster term, 

The Seventh oF William the Third, 

I N 

The King’s Bench. 

*' • 

Sir John Holt, Chief Jufice, 

-5>r Willi im Gregory, Knf. 

Sir Giles Eyres, K/it. - JuJliceU 

.*SVr Samuel Eyre, Knt. 

Sir Edward Ward, Knt. Attorney GeneraL 
Sir Thomas Trevor, Knt. SoUcitor GeneraL 


* The King agahifl Bethel. 

B ethel was convlt^tcd at THE Ojld Baii.ey for buying 
of broad money, and was fineS a tlioufind pounds. Being 
arretted at the iiiit of a piivatc perfon fomc time before his 
profcciJtion for that offence, or before any knowledge of it, and 
two per funs being liail for him in the king’s bench, ho moved for 
a ba/>i:as corpus^ and was brought up by the keeper of Newgate. 

, It was moved in behalf of his bail, that he, being now in court, 
might, as he alfo defired, rurrendcr himleh' in dilcharge ol his bail, 
and be committed to 'I'liE PcIarshalsea. 

Curia. You cannot difeharge the king’s prifoner without 
leave of the Court 5 it was denied in Clayton a Ca/}. We 
know very well the meaning of turning him over to the King’s 
Bi.nc^ Prison. 

$. C. 11, Mod. 741. S. C. I. Ld. Ray. 47. i. Salk. 149. 1, Mod. 118, i8 

L Ktb, 322. I. bid. 78, 147* 
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Cafe i3* 

A prifonsr in 
Newgatk for 
a fine cinnot 
fill render in cl if- 
charge of his 
bail in a civil 
ad ion wnhout 
leave of the 
Court, Utliough 
the irrUt was 
previous to his 
being appre- 
hended for the 
mijdemeanort 

S. C.Salk. 348. 
S. C. Holt, 

145. 

4 * 2. Jo. 13. 
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A return to a SiR B. Showrr. Then wc hope we fliall be difcbarged on 

b^cat torpus, fjiefe exceptions to the return, 

that the pnion* ^ 

cr was commits h appear by the return that there was any commit-? 

Bethel \ it fays, he was committed virtute ordinis qut 
cr, f.ifely to be which was, that being convic*^cd and fined a thoufa'nd 

“ kept in ci)f- pounds, remaneai tn cujlodid gaola de Newgate quoufqiie^ 
tcdy by vir- Now it ought to have Ciid, that he was in execution before, and 
tueofa cer- that'then he was charged for this firic, or that he was prefent ia 
Ihewurt of Committed by the Court for the fine, as it ought to be 

<c r^mons a: where the commitment is by corpmiifioncrs of and terminer* 
“ THE Old And we are at liberty to take thefe exceptions on a return to 4 

Bailey, the habeas corpus^ as well as on a writ of error (a)* 

“ tenor of . . . 

“ which order * NoR'i HEY ad idem. The order is onjy the judgment of the 

is in the Court, which is, tiuit hclhould be taken; yet there irujfi he proceik 
for that, as th.rc is tl capias pro fine here. The judgment is no 
commitment, r ut there muft be a procefs ; fo that here does appear 
•* is known to' caufe of detention of Bethel^ becaufe it does not appear he was 
have cx- in cuftody before, or that being in court he was committed by them 
changed for tin's fine, 
bjoad money 
** for clipped. 


•< wordb fol- 
“ lovvinp;, <utui. 


Ward, Attorney General^ cooitra. In returns by an officer, 

iherefott It i< jf there appear a luhlicient caufe of detainer, thou>h not ci his 

comideitdby ^ ...... 

the Coujt, 
that the faid 


caption, yet it will be fiinicient (b) ; for the complaint is, that he 
prifoi; for a caufe that is not lawful ; and here the keeper 
“ A, B, pay returns, that heic is a jiid^irxnt againli littbtl and a fine, and 
‘‘ loool. foi a that iie is ni prilon fin* tiiat caufe, which is a fiifncicnt fignificatiou 
<< *"!i! ihl caull, though it be not cxprefsly faid quod co?nmiititur, 

Trevor, Sduitor General, Though the return be not fo 
formal as it might have been, yet it is good in fiibffance, for the 
order is a fuificici.t judgment of a commi:titifr \ for the rewaneat 
may as v. eil go to his putting in prifow as iiis coulmuing there if 

iiiouiiLb to a new commitment of him 


m.iin in the 
** i;a.jIolNcw- 
G^TE un- 
“ til, &c.** 15 
in/s, mat, injf- 

.'.s 'I HI ^ _ 

WAKRANTdoci he was there befoie, and 

not iptf A' that this oiiciice anti fine, 
he was comfnit- 
t«J i * the her; ; 
y«t as, upon the 
uliol(; fciurr, 
tiierc appe ns a 
gnotl- cjufe of 
co:Ti.’^itn<ent, it 
is fiiihcicnt. 

Toil. 83. 

March, 52. 

Vdiirji. 1 ; 

Comb, 17.5. 

H. Mod. Jig, 

1 S4. 

Fort. 27J. 

Saa. 915. 

£. rc.ni Rep. 

•584. 2, Hale, 


Lovel, Serjeant, 7‘his is only the certificate and return of 
the gaoler, and ikr the words of the judgment of record; it is not 
travel fi-nic, bu. niuil be taken for truth, w'hich anfvvcrs the intent 
of ti'ic habeas corpus,, 

Cov/PER. It appears, that Bethel was committed by fufficient 
authority, by commimoneis of oyer and terminer^ which is in court. 
— here a fufficient caule c ♦'commitmcnl appears on convic- 
tion ;u:J fine of a thoufind pounds, and this i.s no return of the 
judgment ; v/hich if it be fo as heie, it is erroneous; but they 
cannot take advantage of it ik.w ; here is only returned the caufe 
of detainer and comn itment to prifon : In BuJhcL'’s Caje there was 
no fufiicient cduf^ of corcmitmeiu. Returns need not be fo 

i*;;. 4. Co.ii. D.g. “ Habeas Corpus ’ (E. 2.). 3. Bac. Abr. 15. i. Halc« 

144. 

frt) Kii 111 el’s Cafe, V.:uj:b. J35. S. C. i. Moi, 1 19. i34, S» C. z, Jones, 1 3. 
\^h) I . ii d. 78. 143. j. Rcb. 146. 505. 514. 


certain 
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certain as other things; it is fufEcient if the words imply as much Krvm 

as will make the detainer lawful ; that is here by rernaneat^vfhich 

could not be unlefs he had been in prifon before. ithrl. 

♦Shower It had been fufEcient if he had returned *^ [ 21 J 

commiffus fuit per comTmjfwiers deoyer et terminer : but if he return 
the order, and that appears not to be fufficient or not good, the 
prifoner fhall be difeharged ; for the judgment is not a comihit- 
meat, and, for aught appears, a ftranger might have taken hhii up 
and carried him to Nt wo .\te. I agree, that this return does not 
require lo much certainty as returns to zmandamus^y^t afufficient 
commitment and caufe of it muft appear. 

• Holt, Chief JuJiUe. This is a cafe of confequence, and the i. Sid, 144, 

return of 'itisprinue impreJ/ionis^thefirA precedent. The commit- 50!?, 

ment ought to be to the fherifF, or generally quoufque he paid the 

fine. It is true, jufiiccsof the peace commit felons to the keeper 

of the prifon ; but where the Court commits, it is to the fhcrift’, 

who is their ofEcer, to whom the Court muft award a capias^ and • 

not to the keeper. It is true, a habeas corpus lies to any perfon as 

well as the gaoler, but then here he ought to return fpecially, that 

he was committed to the flieriff for the fine, and is now in the gaol 

of Nlwgate under his cuftody. 

Then as to the remancat : Suppofehe was wrongfully in cuftody 
before, no one but the proper officer can take him. If a judgment 
be given againft a man, any of the courts of JVcJiminJier-HciU may 
fend a ti*pftaft'to take him in view of the court, but they could not 
do fo if they heard that he was at Charing-Cxof* 

Then you cannot flop a lawful detainer on a wrongful commit- 
ment, and you mull fatisfy us by the return that he was lawfully in 
cuftody. There ought not only a good caufc to appear, but aJfo a 
good commitment, both as to the ryanner and fubftance of it ; 
for the writ requires caufam captionis et detentionisy and here is 
only the caufe of detention and not of the caption ; and where 
the liberty of the fubjedt is concerned, we muft be certified of the 
caufes. 

Adjournatur^ 

At another d^y, 

Holt, Chief Jufiice. It does not appear to us that Bethel was gac. Abr, 
in execution ; f6r a commitment to the gaoler is not any com- 380. 
mitment in execution ; but it muft be to the fticriff, for the 
gaoler is but an under-officer : and it makes no difference that 
this commitment was in court ; for the commitment there is in 
lieu of procefs. Wein this court f cannot commit to the gaoler, * f ^2 1 

but to the flieriff ; for though wc have a marfhal, and a prifon of L ^ 

our ow^n, yet we may commit to the fherift’ \ imd v^e have often ® • 

committed to the Gate-House, and the fheri(Fs of London ^ * 

have often taken avvav a prifoner from this bar'for a fine. It is 

C 4. true, 
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^KE KiK6 
mf^axnji 
BEIMEL, 


Comh. T^. 214. 

Stiles, 2?i. 323. 

I. R«j11 . 309. 

J. Sul. 7S. 143. 
I. 5 nlk. 3 


r,./.- I. Snlk. 

349 * 353 > 354 - 
Caitfi. 278. 
2S2. 303. 

2. Saund, 149. 


true, the gaoler muft take notice of a commitment to him, but li 
is no otherwife good than as he is a lervant to the flierift’. His 
fliort notes arc not a good rctiirji to a hat'ens corpus. All the 
men condemned at the Old Bailey are liangcd by this Ihort 
note, SufprnJ, per coll, (n) ^ and yet that would never be a good 
return to a writ of error : but here is the matter ; the ofteiidet 
knowingly gets a heibeas cortus to the gaoler, who haftily makes 
a return to it, and fo the IherilKlhall be made liable to thefervant’s 
fault or negligence. 

CowPLR. There is a fl. rouge r cafe than tills (h)^ vfhcrc the 
Court was inoved for a bahcus corpus foi- one that was taken in 
execution by the IherilF, an \v:w aftcr-.^ ards let at liberty, and after 
that retaken on the fame fx-xuiion by the (lieriff ; and the 
Court toM them thev wcie in the wrony; wa^, I’or they ought to 
bring ajcllTt: Ci^'crr/u. 

Holt, Cblcf^'f jfucc. Wbrn u iran mes in by iuibcas corpus^ 
by the f.’vour c'f Court Ije may be baded to appear de die in 
diem till the caL is detc.mmed, a-id iheii he may be remanded la 
the fanic priibii; .md ioit wa^ iiii* d in R df h llorno'^d's (deje (c)^ 
who mariiedaclty orphan. I’y the mriTiioN or Riaiir (dj 
wx arc to bail or Jifcrhm*a:c a prifoncr in /bne ; but Vvlicn 
we ball nd cnuiiid iUm, it is no efcape ; fo 'the 

entry is and that is a commitment grounded on the 

old one. 


Lovel. Tlierc is nothing jucliaidly before the Court^till the 
return be filed, and then the cntiy is iCrmiittnur nirrcf chalky and 
within three* dey< enfi:inf»- they may remand ; and then the entry 
is re?nltfitury* oi they may bail him U). 

Mol'v, Cbiej '‘"jujllct. No doubt ol that, alter the ix'turn filed, 
but he may be remitt'xl and bn'Ught up by rule of coiut, and in 
the mean tiuic he is in the ^Uilj»dy ol the gaoiir*, and when we 
* C ^3 3 give judginent on the return, it has lelation to the lird day. 

The couit of -Y. another clay the (jueflicn was, W hclhcr pcndhig the debate 
king s bendi 

return to the Jjabcas turpui^ which was hied, the party 
fcne'-*^ptn*(Jing'.T bailed t for which the cafe of SirlVilUam IhohL'v {/) 

debate whether was quoted : Infoimarion to a juflice of peace againft ^ir William 
the return lo Bro7u:ir fur cheating him at play ; upon letufal to find luretits thg 
bab. fflr.isiuffi- juftice coiTimitted him to prlfinijaiid, u})on habeas LOjpuSy the Court 
^‘*^”** took bail for his appearance, 

J. Sid. 7S. 143, 

‘i.JCcb. 146. 305. 514. 1. Salk.34S. I. Vent. 330. 346. 3. Kac. Abr, 15, 


(fli) SeeStaunfoid P. C. 182. 4. Bl. 
Com. 396. 2. Hawk. P. C. ch. 48. 

f. 7* 

(b) Stiles, 147. 

(tf) I. Mod. 79# I. Vent. 178. 
X. Lev. 32. 


(i/) 3. Car, I . c. I. 

(g) Zath, Ctofton’s Cafe, x. Sid. 


Upoa 


(/) Snlci.iS. 
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Upon this the Court rhoujjht fit to cldiver their opinion. If return to 

a habeas forpui 

* Eyre, JujUce, 1 a'^icc that the return is not fufficient, be infufficicnt. 
but I think there is enaU'^n returned for us to remand liim. The court ot 
judgment is that lie dvall be fined a ihoufind pounds, which is bound 

returned ; tlicrcfore } do not Jenow the confcquence of this bailing, io ba-l a pri* 
I ground my opinion oil Shielu''s^ Cafe[(i) : The defendants weic foner, if enough' 
fined and impnfoned quoufque before the council of the ma^^ches of api^^’ar to ftiew 
IValcS’i on information of unlawful praTlcc and combination in caufe oC 
marrying a fervant-maid to PowelU a gentleman's fon; and upon the 
return thc^rifoners were remanded, becaufe it appeared that tiielr See Rtx v. 
lines were not paid, without any other refpeci: had to the matiers 
t)f the return ; and if we let him at large the king may lofe his tine. 

Tins feems to be a cafe pri/puv n/tp) elj.'jnis^ and it might cncuiTa^e 
others guilty cf tiic fame fault, 'i'heii it might lid all the g.K'lj in 
Endand^ if the gaoler's return fhcidu be taken fo ftricldy : tlicre- 
fore 1 think he muft be re:naiided. 

Holt, Tliat this return con*'’-*''- - '■ ■‘“M* 

fo regular is plain ; but howcvei it , th... 

by a court that had jurifdidtuMi oi the m.nn.r. 'i'lie 
notice of the gaoler as one who has the 'a'?riMl cufiody o: 
and therefore it is criminal in him to iuFier a ole^Uiry i ll a^ , : 
fo julli'#:es of the peace commit j.rihuu'js to tlie ^loh.r’s cuhiidy-, *72* 

and yet at the feflions of oper and ti) nUfijrx'wv Court takes iv tlee 
of him as a fervant to the iherift’ ; and the cuio. ly of t le ouji 


^ t'nng not ^4- 3, 

vv is C‘Mhirjttecl 'kt 

T » I . 7. 

X lie i.iw t.un's ^ 

tlv U -'i, •. 3, 

‘‘•M' 


— e ( c ! 1 . 1 4 r , 

the cuftody of the flunfr’. Lut now the queiiionir, \\ hctlia- i. si»o\v. 117. 
we fliall avoid the commitment npou a Liihfu:, ; or whether 

you are not put to your lui it cj ir/cr k And ii u y ! i) :nl: we can- 
not avoid it on z habeas loi p l''\ 'khir wv^ul - i cir is an 

improper woid i it Ihoukl he\clv'cn ‘w .do-,/ 1 at ind.-ul 

they could not make him riniair inUch nieie inid hiTii a 

commitment, Ijchdes, lince it .,pncjrs ji. o- tij it Le was i 
niltted ior the fine, 1 ihink he innli be Teriiendcd. 

Per CurclAM. Let Inrn be lemanJeJ. 


. ■? 
L - 


4 j 


ta) Mi.Lh, 


McmOUHikojM. 


Cafe 19. 


T he latter cr.d d this 'Eerm (hed h :ii Lim > Jr, i: c^ie ol ^^,0, ©I 
the Judges in riiC Con; t of King a I'enCh ; a i-. • fjiun' a qmck u;/,' 
apprehenlion and a geod ihhinguilhmg 1 eau, huL i -f.il lei/^inLablc i 

for his experK'.-ice ni natters r^Jat:*.”, to tli<* juiiu es cl j.cacc at 
their fellions, Ac. he liaviii'; ri imhfed the im»il pait or his lime - 

, lOil, (.' 3 . 

the country. 


The Trim h'lhwvinr f-iR 'I'fiomas RorirnY, KNrjc:i:T, one 
of the Juhices in tne Crmm.rn 1 leas, vvji aJ\anced to the Court 
of King’s Peach in hss r^^om. 

Memorantjum, 
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9*^® * 0 . Memorandum. 

Sir Epward Ward-, Ae King’s Attorney 
Tjiivoa and oencraj, was called to be a Serjeant at Law, and was after-* 
Hawles wards made Lord Chief Baron of the Exchequer. 

^itor^Gmraf* Thomas Trevor, the King’s Solicitor GeneraJ* 
I Ld Ray 46 Attorney General in his place. 

And in the Vacation^ following John Hawles, of Lirtcoln^x 
Inn^ Efq. was made the King’s Solicitor General, and wnsknightccj 
by the king foon after his return from Flanders. ^ 


trinity 



TRIN.ITY TERM, 

The Spveath of William the Third, 

I N 

Th® 3®nch. 


Sir John Holt, Knt> Chief JuJitce, 

Sir William Gregory, Kntt 

Sir Samuel Eyres, Knt. • JuJiices^ 

Sir Thomas Rokeby, Knt. 

Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, Ef^. Solicitor General. 


* Evans. Cafejzi, 

Hilary Ternit 7 , Will. 3 , RoU 718 , 

EPLKVIN. The defendant makes conufance as bailiff to If a grant 
C. //. and y. and fets forth^ that Sir Robert Carr^ in 
A V, 1638, was feifed ofthe locus in (ftio^ i3c. in fee, and did by hundred'poundf 
Indenture grant and demife to C. //. and JL J, and three others to five perfomt^ 
fnow dead) an annuity of one hundred pounds a-year, to be equally to be etjuaiiy 
divided between them, videlicet^ twenty pounds to each, habendum <^*viV/r<^betweeh 
the faid hundred pounds to them and their afligns for their lives, 
videlicet^ twenty pounds to each of them refpedively, and to be h”a- 

iffuhtg'out of the locus in quo, i^c. And that he did farther grant, bindum ih'f 
that if any one of the five died, the annuity of twenty pounds payable twenty 

to fuch fliould be paid equally to the other four ; and fo if two died j *0 them 

and if three died, that the two furvivors (hould have fifty pounds 
each, but that there fliould be no furvivor of either of their parts. vM>cet,tvicr\tf 
And further, that if any part of this werearrear, that they might to each of them 
diftrain ; vi) tute cujus the five were feifed of the annuity of twenty rcrpeaively,and 
pounds each, and being fo feifed three of them died, and that their 0^30^ of them 
the fliaic of the parry fo dying fhall b& paid equally to ihc others, but that there (liall be no furvivor 
ot either of their parts 5 Whether the grantees, in fuch cafe, arc jowtcnar.ti or tenantt in 

common f and, Whether In rtf levin, on a iijlreji for arrears of fuch annuity, they may avow jointly, 
or mutt make fcveral avbwries .? — S. C. Comb. 329. S. C, Carth. 340. S, C. j, Salk, lot , 
S. C, iz. Mod. 227. S. C. Holt, 368. S. C. i. Ld. Ray, *422. 2. bid, 1^7, 2, 4^^! 

Polt. 71, Comb. 319. 347. Cowp. 66o* 

parts 
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mgain^ 

Evans. 
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t, Salk. 4:3. 

1. Lev. 109. 


CariJi. 340. 

44i* 


T. S.lk. 226. 

391, 392 
Pelt. 29. 


!i S.ilk. ?9A, i. 


f. Med. 157. 
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parts furvived to the two living, and that the annuity was in arrear 
for feveral years*, the arrears before the ueath and fince amounting 
in the whole to two thoufand t*wo hundred pounds ; and for forty 
pounds the defendant makes conufance. To tliis the plaintiff 
pleads in bar. On which ifluc is joined, Which is fourid for the 
avowant. 

Pembkrton, Serjeavt^ now nioved in arreft of judgment, 
that this is no y^ood f'onufancc, becaufc the deferdants are tenants 
ifj conDnon of this annuity ; and therefore v)nc Coiiijfince«cannot be 
made for both, but it oiijrhtto. befever/il for each of them. The only 
* t|u'dio') Wpet'i'>.r :i joiiit coii”l.tnce can be made for tenants' 
in co'iinion ^ 'i'heiehas been adi*lre‘'''e taken between avotv- 
rie «5 which thoua^h itoug.ht to be fevera', yc; a corinfancc in the 
fame cafe ought to be joint ; b'lt 1 ihait t.ikc no notice of that. 'T'his 
is a gift in common to the iivc, tob^eqijJly divided between 
them, ^'7hr. twenty ponnd.s to each, iuil-i'riLfm to them and their 
alligns rei'peclivel), vi/-,. t\;eiilv p'>unds to c\ich for their lives ; 
fo th.at here is a feveral iiiujiniy to .ach of them : and when all but 
two arc dead, then fifty pounds fliall be to each of them ; fo that 
tiiegtantoi intended a feveral amuuLy to th- m, and not a joint one, 
and that the diHiefs flibulJ be by them r^'-fp^tSiivcly. And they fay 
in the conufance, that they wc.c bifed (d' the aniiuity fevV’rally, 
vet now they would bcjc^rJercuTS of it, and not icmDiis in common^ 
ascu the face of the deed they appear to be b}^ their ov/n /hewing^ 
and are fo cciUcluJcd fo be bythei. own conuf :icc. It is objected, 
tiiat this is no mere than what the 1 iw would import fiuan the 
words of the deed ; that the hundred p'ujnds is j( inily granted, 
and that it would thrvive without any' appo.ntincnt of the grantor. 

1 will jK't ixiy on the wcu-c^ equally to be divided,’* w^hich, 
without more, wv)iild not iiavc made a f*vcral grant ; but in the 
cKpoftlKJii ul' deeds it is not iinufual to ccniider the habendum^ and 
the other cbnifes after the grant, to explain the gr^neral intent of. 
the w'hole deetl. in his Commeur on Liit'rtop. (^/), fays, 

that the i<(ilr.idiov wWX alter it ; and in D'jn' (/>}, Fitzherbett (c), 
Hobci} i ( d)^ and Ct obr ('r), the whole deed Is I ) be taken together 
to explain the gener.d \^v)rds of the prenufes. Nowhere he grants 
a hundred pounds to be eqilally divided but he docs not reft 
there, but tlint each fhall have twenty pounds, which muft fignify 
fomerhing, and ii.inl be rcjccied ; cmd fo it is called a feveral 
annuity thrcuighoui the deed, .md not a joint one *, and that three 
ate dead, and the lurrivors Ih. '1 have idty pounds each for their 
llve«, but tliat that iball notfuivive. And though it Ihould be fo, 
yet if the grant \ve*re good totlie refi c f rhe teneaus in common, the 
conulance is bad, becaufc it is as well fc;r the tAenty pounds 
before their dtariis as for what has been arrc.tr lince, when they 
have (hewed that they were fcvcrally feifed of the twenty pounds 
for their lives. Uut they objeel, that the words ‘‘ equally to be 


(fl) Lit. 7'^3l 

kc) Ki.z. ALm. ** C'hnrgc/' pi. 


{il) Hoh. jyi, 

(e) C:o. Kliz. zc. 


divided’* 
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divided” do not make a tenancy in common in a deed as it will in ^ 
. will {^a). But I do not reft on that only, for the deed goes further, 
and gives twenty pouncls to each of them. * Then they f:iy, that 
though the conufance is not good for the whole, yet it is for part, 
and that if any one of the plaintiffs have title for any part, he (hall 
have a return. Butif this conufance be not good for any part, it is 
void for the whole ; for they are tenants in common frfjin the be- 
ginning. Knighf s Cafe [b) is relied on by them, which was one 
refervation and not fcvcral, which cafe I agree ; but it is not like 
ours, for the refervation was entire when the rent was once 
referved, and what followed was only to (hew the rates of the 
Jands : buc here the grant is of a hundred pounds equally to be di- 
vided, viz,, twenty pounds to each ; and fq is the habendiwi^ which 
was not in Knighf s Cafe^ w'hich was a demifj; of divers houfes in 
London for years, rendering the yearly rent of five pounds ten 
(hillings and elevenpence, viz. for one houfe three pounds eleven 
(hillings, for another houfe twenty (hillings. Now the refervation 
was complete eo inflantl. HilFs Cafe[c) has been cited too. Hill 
was feifed of a clofe called Broo 7 n~Acri\ and of two other clofcs in 
fee ; he and his wife Agatha^ and Robert their fon, let Broom- 
Acre,^ and thefaid two clofcs, to Hutchin^ for ninety years, if he 
fo long live, “ reddendo annuathnto the aforefaid HilldnA his wife 
for Broom- Acre three (liillings and four pence , pro unaclaufura 
IS. €t pro altera 20s. ad quatuor anni terminos,, and a re-entry for 
non-payment:” i//// and his wife died; their fon fold the revcrfion 
of Broom-Acre^ rendering rent to Smith : the rent of Broom- Acre 
is behind :* Smith enters and leafes it to Reynolds-^ who being ejected 
brings cjcilment ; and judgment was given for him, for that they 
arc fevcral refer vations and feveral conditions, and the rent is 
originally feveral. There is no doubt when two clofcs are 
demifed, two feveral rents may be referved : fo is Winter^ s Cafe i^d). 
The cafe of Furfe v. Weeks (e) has been cited too, which is only 
for the words ‘‘ equally to be divided . fo, mo doubt, tenafits in 
common may join in avowry fox damage fcajant\ and fo in tref- 
pafs. 

Holt, Chief JuJlicc. Suppofc the woros had been equally 
“ j&be divided, viz. twenty pounds to one, &c. ” and there had 
would they not have been tenants in common ? 
Certainly they would. Then where is the difierence ? Here the 
hundred pounds annuity is granted to five equally, &c.” The 
habendum is one twenty pounds to one, and foon ; and there is to 
be a furvivor, but that is by a new grajit; and there is to be no 
furvivor between the laft two. As to the cafe of Stukely v. But^ 
ler (fji where Hobart puts a difference where the rents are re- 
ferved feverally at the fir(t, and where they are entire at the firft, u 




WAIf> 

again /i 
LvaH». 


Moore, 199, 
200, 201, 20 Jt 
3. Leon. 124, 
1251 126, 12.7 
I. And. 173, 

*75> 


r . Lev. 109, 
Ray. fto, 

I. SiH. 1 57. 
I. Keb. 565* 
57»- 


(<j) Sec Den v. Gadcliii Cowp. 660. {d) Dyer, 308, 309. 

\b) 5. Co. 54. (<r) 2. Roll. Abr. 90, pi, 5. 

^f) 4. Leon. 1S7. if) Hob, 171,172, 
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it rtot yet determined ; ttiy Lord Hobart only * recites Wn 
own opinion there; Look at the fame cafe in Moore {a) \ the 
Court was divided there as to the word “ videlicet Leflbi* 
grants all trees^ woods^ underwoods, groyving in the manor of^ 
&Ck videlicet^ within the grounds called A. A. and 6V’ If the 
videlicet were void or not ? Was the queftion. 

Carthew ad idem. The intent of the grantor was, that 
there fliould be feveral rents to the five grantees, and the Court 
will expound it accordingly. The intent appears bv the grant in 
the premifes, the habendum^ and the claufe of diftrefs ; Tn all which 
the words feverally and refpedtively” are always ufed, which 
makes it the fame as if they were applied to each perfon and grani 
diftinftly ; and this is proved by the pleading of fuch words in 
f * cafes, of which I will cite two or three. In the cafe of 

Coryton v. Lithely (^), CorytonTcad Hartly ]o\neA in adlon againft 
t. Rol. Abr. Lithely for grinding at their mills; the declaration was demurred 
to, becaufe it appeared their interefts were feveral ; and by the 
*- Court, though their interefts be feveral, yet the not grinding at 

®3* «3 » any of their joint mills is an entire damage to both of them. And 
ifthefe words fhall be taken fo in pleading, to divide that which 
otherwife would be joint, much more they fhall in grants ; and if^ 
the grantor had intended this for a joint grant, the fubfequent 
claufe of giving it by furvivor would be ufelefs and void ; and if it 
be an entire and joint grant, then it muft furvive in the cafe of the 
laft two, notwlthftanding the claufe that it fhall not ; which is 
contrary to his exprefs meaning and inteiic. There are.fome cafes 
that come up to this (r). The cafe of Bere v, JVoodley (d) is a 
ftrong cafe for us ; but they all over-rule this : for in thofe cafes, 
either in the premifes, in the habendum^ or in the diftrefs, there is 
fome word abfolutely joint ; but here throughout the deed the words 
are feveral. As to iCnighfs Cafe^ which was objetfted, there the 
land was firft charged with an entire rent, and then the “ 

Comes too late ; but if the words had been feveral at the firft, the 
refervation had been fo too ; and fo it little differs from Winter*: 

‘ Cafe ( e)^ and will not affefl ours, which does not come under a 

Videlicet ; and the cafe of Furfe v. Week: is not to the purpofe. 

Darnell contra. This is a joinUtenancy on the whole deed. 
They have not anfwcrcd the material part of the cafes citeti^y 
In the cafe of Furfe v. Weeks the difference appears to be taken 
by the Court, and there diftinft payments were appointed as here j 
1 Rnd that was a ftronger cafe, hr it was on a will, and this is on a 
L 9 J deed. The grant is joint of one rent of a hundred pounds a-year, 
and the claufe of diftrefs is, that if the hundred pounds be behind^ 
and not if the feveral rents of twenty pounds is arrear j fo that 
this is alfo joint, which (hews his intent. 

(/i) Moore, gSo. gers, Cro. Eliz. 540. Ards v. Watkin, 

(/») 2. Sl^und. 1 15 — See alfo the Cro. Eliz. 637. 651. Winter’s Cafe, 
Vear-B.Kik ir. Hen. 6. pi. n. and Dyer, 308.— Sec alio 1 7. Alllze, pi. 10. 
Rartafs Entries, 6 j 2. b. and625. a. fdj Jones, 201. S. C. Cro. Car# 

' ( c ) Whorwcod v . ShawjYelv. 23,24. X54. 

S,C. Moor, 667. OvTcn, J27. I. Brown, (#) Dyer, 308. 

Cro. Eliz. 729. Tanlield v, Ro* 


Waii> 

meatnd 

£vam*# 


Holt. 
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tioLT, Chief JuJiice* I do not know why a videlicet fliall not Wah# 
make a reparation, as well as an habendum ; and this is alfo fepa- , 

rate in the habendum^ tor it is to each of them and their ‘‘afSgns 

refpeftively, for the lives of them and cither of them refpec- Hob. 172. 17c. 
tively.” If you conftrue it to be a feveraJ grant, all the parts 
of the deed are fatisfied, but not if it be taken joint; for then a saund.^iiJ, 
payment to one would be a payment to all, when the deed limits 169. 186. 
twenty pounds to each of them. And how can it be conftrued Saund. ato* 
according to the intent, when each of them would not have a 
remedy foahis twenty pounds without partition ? Then the diftreft 
is alfo feveral. The whole annuity is a hundred pounds in grofs, 
iut it is diftributed into twenty pounds to each ; and as to the fur- 
vivor on the death of the three firft, that amounts to a new grant, 
and it fhall not furvive as to the two laft : now if it be a feveral 
rent, the arrears fliall not furvive, but go to* their executors ; the 
words of the deed cannot be fatisfied unlefs it be made a feveral 
grant. “ Equally to be divided” do not make it feveral, but all Ante, 26; 
the claufesare feveral of themfelvcs. You mufi: agree, that if it 
had been faid, “ habendum twenty pounds to one, and fo to the reft,” 
that had been feveral ; and that is the fame in cftcL% though it fays, 
habendum the hundred pounds to them to be equally divided, 
vix, twenty pounds to one,” which is the fame as if it had been 
the fifth part to one, and fo to the reft ; in whiclf cafe, one could 
not have avowed for twenty pounds, as here he niuft, but for the 
fifth part — Let me have a copy of the deed, for it is fet forth 
in hac verba\ for if on oyer of the deed you have avowed other- 
wife than* you ought, they may take advantage of it, though after 
verdift, as they may of any thing that makes the avowry abatcable; 
for we muft judge on the whole record. 

Adjournatur (a). 


(a) It is faid, S. C. Holt, 368. that In 
Hil. 10. ^///. 3. JUDGMENT was given 
• for defendant by tlie whole Court. So 
in S.C. I. Ld. Ray. 423. S. C. i.Salk. 
391. S. C. iz. Mod. 228. But by 
Cowber batch the judgment was arrcUed^ 
And the defendant ordered to replead and 
avow de nov9f S. C. Comb. 330; and 


Cartbew fays, that no judgment was 
given, but that alcerwards the grantees 
took new dinrclTes feve rally, and, upon 
new replevins btouJit, made feveral 
avowries as for ftvcral icnts ; and then 
the parlies agreed, and nothing faither 
was done. S. C. Carch. 54a. 


The King a^ainji Hornby ; 

OR, 

The Bankers Case. 

A PETITION to the treafurer and barons of the exchequer The revenue of 
was exhibited by JofephHornby in Hilary Term the firft year »xcis» 
of William and Mary for the allowance of letters patents granted ^^ment^ rn****^* 

Cbartet the Second, his heirs and focccflbrs, in lieu of wards, liveries, purveyances, &c. wns a glfr» 
him in fee, and being, like other inheritances, eJtenabie, a c*ant made by him of fo much 
a-year out of the faicl hereditary revenue of excife, for the payment of the inrcrefl of fuch fums of 
mon’ey as he had borrowed from individual fuhjefis, was gooil dnd valid in law, and bound the king's 
fuccefTors and to proLute the payment of fiich annuity, the jgatcniees mz) petition the barons of ex* 
clreqiier.— S. C. Comb. 270. S C. Carth. 388. S, C. 1. Frecm. 331. S. C. Skin. 6pi, 
6. C. If. State Trials, 137. 4. Bac. Abr. zo$. 
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Ti^R Kivr. by Kin^ Charles the ^ for piyment of an annuity out of 

ngAUfl, exciL", See, Th^ A'; TORTv"r:y General dcrinurs generally, 

•rHE Coart gave judgment for t!ie petitioner tiornhy, 

CAbE. Attorney Cjeneral tiiere ipon brought a writ of 

error, wi'.scn was argued in the cxehecjuer chamber, where the 
judgment ivas reverfeJ, 

Rccoid. Petition, er Morac. rnpcrinclc ct Judicium, ct 
Brevis dc fdrror. 

r 

Tfrmlno Sa^i^i Ilillaril Jmm i. GidicUmi et Marue^ Regis it 

Reghiii', 

Lont. ]\yT E MORAN DU Afy quod J^^sephus Hornsby 
Mid. r/r Lo;jd. giui, v nit cornm baronihis tie fcac car is 

vicrjimo primo die (jJclr, hoc iermlno in propria perfona fua ct exEU 
baitcurtec hicqu^j /■' ’? as paK"ii( sdom, Caroli Secundi 
rrgU Anc. LTTE, Jv'c. fuh 7,:agno Jig llo Angli JE confedt, r^ren, dat. 
tricejimo d'e AqriHs a:rio regni chm, Caroli 7 iuper regis 
Anglic vUejirnonsno l: !. J-JoRN/iY, h^ered. et ajji^nat^ 

juls confe.R, d: a^irudi vl idilu jd'jc j'dmma mtlle trccent, quinquagint^ 
et duar llhr, jept. ; : /d’d. ct d:cc:n dc}ur\ onnuatim folvend, re~ 

ApicrcL --rdpic .A Angltce trite n’’ per pnvcl Josephum 

IIoRNhY ' lufu'is i I pcrpctuu?n dered htibus reventioni** 

bus proficu': rt _/ iuuicf/t. ct foli'ticuibus rejervat,Jur^ 

gen. creje, ^ proyohc?'. rid. ruprr dern. rrpi Carolo Secundo 
h.'prcd. ct jdrctjjirilus fats dr pro cx five rationc dbhi extifa An- 
GLJCE duty of qxq'aC* faper potum hpulat. et illupulat. e^ 
iilios licuorcs ihfra regn. y\KGLi/E rA’ W allin et vil, Ber- 
veiL\ jupij Pu^edaiVj. v.rt' tr aPus pc.rliatneuti Jatil. anno regiii 
ejufejii njfpcr refs ^A-?.v\A bj-.crr.Dj dnotlrciaio intituL « 

“ A a fer taking away me Ccnit of Wards and Liveries and 
Tciiuies la cajitcy an-^i by Kni^.iits Scrv ice and Purveyance, 
and forfftLim^ aRc\enue up n HisMajdty in Lieu thereof/' 
dat. et CGnciJ/. Jirurnd quartenatwiv it., od fr Rum Annunciationis 
F.EAT^ Marjjf ViRGiNi.s N-iivitatis Saxcti Johamnis 
Bap 1 1 '* r. a kc » 1 Iv*. i e u. y\r cn, tt N at: vitat' 5 D um . per e^quas 
et.rqvals friio' :s juhjiduaa in iiflem liuris paicniibus expreffo^ 
HuRNry petit llur as pah nt. dc recsitdLhic 
lerjul ■ p}:jas qui'h'n, liicras patent, barenes hie recepernnt et illas 
hgi it juh J'ne yacrboiiayi '^ntifdem lilcris patent, content, irrotulari 
qrtrci qcruKt. Et tr-ior ca u .d. h Ley arum pot<mt. fcquitur in hesc 

^ T ^ue.t'afAiLect,^ “ ' Charles theSlcond, by thcGraceofCodof 

L J J u /r ,2 ,/v/7</, Scot la nd.^ France and Irehndy^ King, Defender of the 
J aiih, S^Q . 'I'o all to who^^ tlidb prefents ftallconie, t^reetino-. 
Whereas, iince the rime of our happy Reftoration, we have 
been invadveJ in great aiul foreign wars, as well for the fafety 
cf our coveriiinenr, as for the vindication of the rights and 
P’-vi!egcs of our fubjeas ; in the prcfccution v/hcreof \ve have 
bt-en C(Ai:tra:iicd tor d.inc .c.irs paft, contrary to our inclination 
to poUpcnr the paj-rrent of the monies due from us to fcveral 

goldsmiths. 
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^ GOLDSMITHS and others, upon tallies ftruck, and orders re-* 
** giftered on and payable out of feveral branches of our revenue 
and otherwife. And although the prefent pofture of our affairs 
Carnot reafonably fpare fo great a fum as muft be applied to the 
fatisfaftion of thofe debts, yet confidering the great difficulties 
‘‘ which very many of our loving fubjefls, who put their monies 
into the hands of thofe goldfmiths and others, from whom wfi 
received it, do at prefent lie under, almoft to their utter ruin 
“ for want of their faid monies ; we have rather chofe, out of 
our princely care and compaflion towards our people, to fuffer 
in our own affairs, than that our loving fubjedts Ihould want 
fofeafonable relief ; and having ferioufly coniidered of the way S 
and means to effedl this our prefent purpofe, we could not find 
any more effcdlual and lefs prejudicial to us in the prefent pof- 
tureof our revenue, than by granting to cacli of them the faid 
goldfmiths and others, to whom we are indebted as aforefaid re- 
ipeftively, and to his and their heirs and affigns, an annual fum 
or payment, anfwerable in value yearly to the intereft of their 
refpeftive debts, at the rate of fix pounds per cent, per annum^ 
for all fuch monies that arc due unto them. The confideration 
‘‘ whereof induced us to command our High Treasurer 
England to caufe all the accompts of the faid goldfmiths to 
** be ftated and made up by Richard -Jldwortk^ Efq. one of our 
auditors, to the firft day oi January 1676; which having beei\ 
accordingly caft up and fettled, it appears thereby that there is 
due and owing by us unto ourtrufty and well-beloved fubjedl 
** * Hornby of London^ goldfmith, the fum of twenty-two 

thoufand five hundred and forty-eight pounds five {hillings and 
fixpence. In fatisfaftion whereof, according to our intent in 
thefe prefents expreffed, we have rdblved to grant unto him the 
fum of one thoufand three hundred fifty-three pounds feventeen 
/hillings and ten pence annum^ out of that part of our re- 
venue of excife which was granted 1:o us, our heirs and fuc- 
ceffors for ever, by an a6f of parliament made in the tWclfth 
year of our reign, intituled, An Act for taking away the Court 
of JVards and Liveries^ and Tenures in capitE, and hy 
Knights Service and Purveyancey and for fettling a Revenue upon 
His Majejly in Lieu thereojP Know ye therrore. That 
WE,* for the confideration aforefaid, and in or hcii 

of the faid debt, or fum of twenty-two tliouland five hunJ-^d 
forty-eight pounds five flu Dings and fixpence, by us owini (■) 
the faid Jcfph Hornhy, and of our cijK^cial r j'.", c-anm 
knowledge, and mec-' motion, havi,* given .inJ gi. and by 
^ thefe prefents, for us, our heir*, :uh\ fu. cello. , 'b give an i 
grant unto the fiiid Jojiph Horuly^ Ins licirs . : ’ 
annual or yearly rent or fin n of one t!r.”/an ! t' • : I 
fifty- two pounds fcvcntccn fh.ilinv/^ ac l * .nd 

money of England^ to be ‘ - e a- - by 

the faid Jofeph Hornby^ hi*-' Iv and a-.d. lor ^ ^ of 
the rents, revenues, profits, and peif|uifiiL. ^ •m : 

Vou V. D 
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Twf Kiw« payments rcfervcd, arifing, accruing, or coining, or that 
cc hereafter (hall or may be rcTcrvcd, arife, accrue or become 
payable to us, our heirs and filcceflbrs, out of, for or 
^ “ by reafon of the duty of excilc upon beer, ale and other liquors 

within our kingdom of England^ dominion of IVoles^ and town 
“ of Berwick upon Tweedy by virtue of the faid a6t of Parliament, 
“ the faid fum of one thouiand three hundred fifty- two pounds 
‘‘ feventeen (hillings and ten ^^cnce per annum^ to be paid quar- 
terly at the four moft ufual feafts in the year, that is to fay, 
at the feaft of the Annunciation of the BleJJed Virgir^ Mary^^ the 
Nativity of Su ^John the Baptiji^ Si, Michael the jtrchangel^ 
** and the Birth of our Lord God, commonly called Chrijltnas^ 
by even and equal portions, in trufi foi fiich of the creditor^ of 
the faid yofeph Hornky^ as within one year next enfuing the 
date hereof (hall, 'upon notice of thefe pi efents, del ’ver up their 
“ fecurities, and accept of afiignments of proportionable parts of 
the faid yearly fum of one thoufaiul three hundred fifty-two 
• pounds feventeen (hillings and ten pence for fatisfaftion of 

their re fpedtive debts, according to the true intent and meaning 
of the covenant in that behalf herein after contained, for fo 
** much as thc.r proportionable parts (hall amount unto, and in 
the mean time lhall not fue or profecute the faid yofeph Hornbyy 
his heirs, cxccutois or adminifirators, for fuch their debts; and 
the rcfidiie and overplus of the laid yearly fum of one thoufand 
three hundred fifty-two pounds feventeen (hillings and ten pence 
to remain and be to and for the proper ufe and benefit of the 
“ faid yofeph Hornby^ his heirs and afllgns, without any truft or 
account whatfoever ; the firft payment of the faid fum of one 
thoufand three hundred fifty-two pounds feventeen (hillings and 
ten pence to commence from the feaft of the Birth of our 
♦ r ^ “ Lord God one thoufand fix hundred feventy and ^ fix : Axd 

^ ^ ‘‘we do HEREBY, for US, our heirs and fucceffors, authorize 

“ direft and appoint oar‘ high treafurer, chancellor, undcr-trea- 
“ furer, chamberlain and barons of our excheq^ier, and the 
“ high treafurcr and comm ifti oners of the tre.ifury, chancellor, 
“ under treafurer, chamberlain and barons of the exchequer, 
“ of us, our heirs and fucceflbrs that hereafter (ha’l be, and all 
“ other officers and miiiifters of the faid court and of the receipt 
“ thereof now being or that hereafter (hall be, that they- and 
“ every of them, in their refpeclive places, do from time to 
time, upon requeft of the fiid Jofeph Hornbyy his heirs or 
“ alligns, refpedfivcly perform all adts jiecefiary for the conftaiit 
and due payment of the faid yearly rent or fum of one thou- 
“ fand three hundred fifty-two pounds feventeen (hillings and 
“ ten pence to the faid yofeph Hornbyy his heirs or affigns, as 
“ the fame (hall grow due and become payable, and of every fuch 
“ part and parts as the faid yofeph Hornby y his heirs or affigns, 
“ (hall grant or alfign to any perfon or per/ons, from time to time, 
“ according to the truft and agreement in that behalf herein con- 
“ tained; and, as occafion (hall be, levy or ftrike, orcaufetobe 
“ levied or ftrickeix in the receipt of the exchequer of us, our 

“ heirs 
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^ heirs and fuccelTors, from time to time, tallies of pro or aflign- 
ment, or other tallies, as the cafe may require, and as lhall be 
** defired, upon the cdmmiffioners, treafurers, receivers, collec- 
tors or farmers of the faid duty and revenue for the time being ; 
, or upon fuch other perfon or perfons as ought to be charged or 
chargeable therewith, or accountable to us, our heirs and fuc- 
«« ceflbrs for the fame, who are hereby required and direftedfrom 
time to time to m^Ice due payment thereof accordingly; fo that 
‘‘ the faid Jofeph Hornby j his heirs and afligns refpeClively, of all 
or any 43art or parts thereof, may certainly and duly, and on 
every of the faid quarterly fcaft-days afore-mentioned, for ever 
hereafter have and receive the faid yearly rent or fum of one 
‘‘ 4houfand three hundred and fifty-two pounds feventecn (liillings 
** and ten pence, hereby granted out of our faid revenue, without 
any further or other warrant to be fued for, had or obtained from 
us, our heirs and fucceflbrs, in that behalf, and without any ac- 
count, impreft, or other charge to be fet upon the faid jofeph 
** Hornby^ his heirs or affigns, or any of them, for the fame : 
and if it fhall happen at any time hereafter, that the rents, if- 
files, or profits of our faid revenue fliall be paid into the re- 
** ceipt of cur fixcHEQUER, or ellewhere, to the life of us, our 
“ heirs or fucceflbrs, before the levying of fuch tallies, or before 
payment be made to the faid Jofeph Hornby y his heirs or afligns 
refpedively, of the faid yearly rent or fum of one thoufand 
three hundred fifty-two pounds feventeen {hillings and * ten 
** pence, or any part thereof, according to the true intent of thefe 
our letters patents j then, and in fuch cafe, our exprefs will 
’ and pleafure is, and we do hereby of our further efpecial grace, 

“ certain knowledge, and mere motion, for us, our heirs and luc* 
ceflTors, authorife and require the high treasurer, and commif- 
“ fioners of the treafury, chancellor or under-treafurer, cham-* 
berlainand barons of the EXCHEquER, of us, our heirs and fuc- 
** ceflTors, for the time being, and all other officers and minifters of 
* the EXCHEQUER, aiid of the receipt thereof, that they or fuch of 
“ them to whom it appertains, do from time to time, as often as 
need fliall be, well and truly pay, or caufe to be paid, unto the 
faid Jofeph Hornby y his heirs and affigns refpetftively, out of 
fuch monies as (hall be To paid into our exchequer, or elfe- 
** where, to the ufe of us, our heirs and fucceflbrs, all fuch, or fo 
much of the faid yearly rent or fum of one thoufand three hun- 
“ dred fifty-two pounds feventeen (hillings and ten pence, as (hall 
from time to time be in arrear, or unpaid, after the feaft-daysor 
times of payment aforefaid, or any of them, without any further 
or other warrant to be fued for, had or obtained in that behalf, 
and without any account, impreft, or other charge to be fet 
** upon him the mid Jofeph Ho*‘nbyy his heirs or affigns, for the 
“ fame, or any part thereof: and thefe our letters patents, or the 
exemplification, entry or inrollmeiu thereof (hall be unto the 
‘‘ high treafiirer, commiftioners of the treafury, chancellor and 
under-treafurer, chamberlain and barons of the exchequer, 
of us, our heirs and fucceilbrs, and all other officers and minilters 
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The King cc ^he faid exchequer, and to the comniiffioners, trcafurer, re* 
againfi ccfvers, colleftofs, farmers, and all other officers and minifters 
the^Ban’kers revenue of cxcife, a good and fufficient warrant and 

Case. difcharge for all and whatfoever they or any of them refpeftively- 

{hall do, or caufe to be done, in or about the prcmifcs, pur- 
‘‘ fuant to our will and pleafure herein before declared* And our 
“ further will and pleafure is, and w’e do hereby of our efpecial 
“ grace, certain knowledge, and meer motion, grant, direft and 
appoint, that all fuch tallies of pro or affignment, or other tallies 
as fliall be hereafter levied or Itruck upon our fa»d, revenue of 
excife, at the inflance and clefirc of the faid Jofeph Hornby^ his 
heirs or afligns refpeeflively, for or towards the fatisfaftion or 
‘‘ fecuring the payment of the (aid yearly icn^^ or fum of one thpu- 
fand three hundred fifty-two pounds feventceii (hillings and ten 
“ pence, or any part thereof, {hall be well and truly paid and fatif* 
‘‘ fied out of the faid revenue quarterly, and every quarter as 
aforefaid ; and (hall be preferable and preferred before any other 
, ‘‘ quarterly payments out of the fame, by virtue or colour of any 

' [ 35 ] warrant, order or dire^Slion whptfoever of any afterdate, cx- 
cepting only fuch yearly fums as arc neceflarily payable for the 
management of our faid revenue, and except the yearly fums 
‘‘ amounting to twelve thouland two hundred and nine pounds 
fifteen {hillings and four pence halfpenny, or thereabouts, pay- 
able thereout unto oui deare{l contort the queen, as parcel of 
her jointure; and the yearly fum of twenty-four thoufind pounds, 
‘‘ payable to our mofl dear brother Jami s Duke of York ; which 
faid feveral fums, wc will and do hereby cliredf, flnill be paid 
** and fatisfied unto our faid deareft confort, and to our faid moft 
“ dear brother, out of the faid revenue, duly, conftantly, and in 
the fii {I place, before any of the faid payments, or any other pay- 
“ inents whatfoever to be made out of the fame. And our will 
“ and pleafure is, and the faid Jofepb Hornby^ for hlmfclf, his heirs, 
executors, and auminiftrators, doth covenant, grant and agree, 
to and with us, our hens and fucceflhrs, that he the faid Jofeph 
Hornby^ his heirs and a(ii;;ns, Ihall and will, at any time or 
times, within one year next enfiing the date hereof, grant and 
ailign proportionable part and parts of the faid yearly rent or 
fum of one thoufand three hundred lifty-two pounds leventeen 
{hillings and ten pence unto fuch of his creditors, qj: others, by 
their appointment, as will be content to deliver up their fecu- 
“ rities, and take (uch allignincnts in fatisfaeftion of their debts, 
‘‘ according to the ti lifts herein jefore exprelied : and that he the 
faid Jofiph H'jruhy^ his heirs or alTigns, {hall not nor will, du- 
“ ring the faid (pace of one year, make any grant or affignment 
of all, or any part of the faid yearly fum of one thoufand three 
“ hundred fifty-two pounds feventeen {hillings and ten pence 
unto any perlbn or perfons but fuch as are creditors of the (aid 
« Jofeph Hornby^ or others by their appointment as aforefaid : 
and that if any difference fhall at any time or times, within the 
fpace of 0115 year and an half now next coming, arife between 

« the 
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the faid Jofeph Hornby^ his heirs, executors, adminiftrators er Thi KiNti 
‘‘ afligns, or any of th^m, and the faid creditors, or any of them, 

« touching the affigning or difpofing of all or any part or parts 

of the faid annuity or yearly fum of one thoufand three hundred Case. 
fifty-two pounds fcventcen (hillings and ten pence ; that then 
the faid Jofeph Hornby^ his heirs, executors, adminiftrators and 
ailigns, mail and will from time to time fubmit themfelves, and 
** all matters and things relating thereunto, to the controul of the 
lord high treafurer, or the commiftioners of the treafury for the 
time beTng, and (hall and will obferve and fulfil all fuch orders 
and dire£lions as the lord high treafurer, or the commiflioners 
of the treafury, (hall from time to time make or give concern- 
‘‘ *ng the fame. Provided always, and our further will and 
^ pleafurc, intent and meaning* is, and is hereby declared to be, [ 3^ J 
that all aftignments to be made as well before as after the faiJ 
fpace of one year, of any part or parts of the faid yearly fum of 
one thoufand three hundred fifty-two pounds feventeen (hillings 
and ten pence hereby granted, (hall, within the fpace of thirty 
days next after the exc** ution thereof, be enrolled before the 
‘‘ auditor of the receipt of the EXCHEquER, or the clerk of the 
pells for the time being, to the end it may appear what aftign- 
rnents have been granted, and payments may.be made therc- 
upon according to the intent of thefe prefents, and that every 
aflignment not fo enrolled (liall be of none effedt. Provided 
ALSO, that when we, our licirs or fucceflbrs, (hall at entire 
‘‘ paymci;ts have adtuaily paid the full fum of twenty-two thou- 
fand five hundred foity-cight pounds five (hillings an J fix pence, 

‘‘ of lawful money of En^rbnd^ to the faid Jofeph Hoinby^ his 
heirs and alfigns, and to fuch perfon or perfuiis to wln-m fuch 
‘‘ aftigninent or aftignments (liall be made as aforefaid, refpec- 
tively, ill proportion amongfl: them, after the rate of one hun- 
dred pounds, principal money, for e^ch and every fix pounds 
per annum^ which they, every, or any of them refpedively (hall, 
or ought to have and enjoy of the faid yearly fum of one thou- 
fand three hundred nfty-two pounds feventeen (hillings and 
“ ten pence, hereby granted bv virtue of thefe prefe: ts, or fuch 
‘‘ aftignment or aftignments as mall be made and inroJJcd as afore- 
faidjjind fo after thofe proportions and rates for greater or leftcr 
fums, as the refpective cafes fliall happen, and allb the arrears 
of the faid yearly fum of one thoufand three hundred fifty-two 
pounds feventeen (hillings and ten pence, if any be: 'Phat 
THEN THESE PRESENTS, and the giant of the faid yearly Turn 
‘‘ of one thoufand three hundred fifty-tv/o pounds feventeen (hil- 
lings and ten pence ihrill ceafe and be void, any thing herein 
before contained to tlic contr^/y notwithllanding. And w'e do 
‘‘ hereby of our further efpecial grace, certain knowledge, and 
meer motion, for us, our heir> and fucceiTurs, grant unto the 
“ faid Jofeph lit rnby^ h's heirs and aftigiis, and our exprefs plea- 
“ furc is, that thefe uur Ictitrs patents, and every claule, article, 

“ and fentence theuni contained, whereupon any ambiguity or 

h) ^ doubt 
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•r»i iCiNO cc doubt (hall or may arife, that the fame fliall be at all times ex-* 
Mgainjt ic pounded and taken moft favourably and 1)eneficially for the ad- 
thb^'bankebs vantage of the faid Jofeph Hornby^ his heirs and afligns ; and that 
Case. “ thefc our letters patents fliall he good and efFedlual in law, and 
“ fliall be available to the faid Jofepj Hornby^ his heirs and afligns 
“ refpeftively, for his and their receiving and enjoying the faid 
yearly rent or fum of one thoufand three hundred fifty-two 
‘‘ pounds feventecn {hillings and ten pence, with all the arrearages 
‘‘ thereof in manner aforefaid, notwithftanding the n^t reciting, 
^ [ 37 J “ or not * mentioning, or not truly and certainly reciting or 
mentioning of any adt or a(51s of parliament, whereby the faic) 
revenue was given and granted unto us, our heirs and fucorf- 
** fors, or by what title we have received or enjoyed the fame : 

and notwithflandifig the not reciting, or not mentioning in thiS' 
‘‘ our grant, any leafe or Icafcs, grant or grants, charge or ciiarges, 
‘‘ made of or upon, or out of the faid revenue, or any part thereof 
alone on the faid revenue, or on the fame, and any other part 
“ or parts of our revenue cf excife, or generally on our revenue^ 
or the date or contents of fuch Icafesor grants, or of the perfons 
to whom the fame are made : and notwithftanding that no men- 
tion be herein of the direct and certain yearly and other rents 
and profits ofithe premifes, or of the certain true or direfl na- 
tiire of fijch rents and profits, or how or in what manner they 
arife, become due, or payable unto us, our heirs and fuccefibrs: 
and notwithflandiiu the not mentioning how, and in what man- 
“ ner t!ie faid debt due fiom us to the laid jofeph Hornby arifeth 
particularly, or any millake in the fiating, or in the quantity ot 
fum of the aforementioned debt due, or herein mentioned to be 
“ due by us to the faid 'Joj'eph Hornby : and notwithftanding the 
ftatutc of Hetny the Fourth^ late king of England^ publifhecj 
in the hiftycarof his reign: and notwithftanding the ftatutc 
of llen y the Sixths liitfc king of England^ made and publifhed 
in the eighteenth year ofliis reign: and notwithftanding the 
‘‘ ftatiite of tJenry the Eighth^ late king of England^ made and 
“ publifhed in the twenty-fixth year of bis reign : and notwith- 
ftanding the ftatiites or a^ts of this prefent pailiamcnt, made and 
publillic din the twelfth year cfour reign, whereby the faid revenue 
was, or was mentioned or intended to be granted, fettled, and con- 
firmed unto us, our heirs apd fucceilbrs, or any article, claufc, 
fentcnce, or rel]^iaint therein contained : and notwithftanding 
any dcft'iH in this our grant, or any aft, ftatutc, ordinance, 
prodaiiiation, provifion or reftraint whatfoever made or pro- 
vided, or any other aft, matter, or thing whatfoever tp the con- 
trary hereof, in any wife notwithftanding. Andlafily, our will 
‘‘ and plcafurc is, and v/e do hereby of our more abundant grace, 
‘‘ certain knowledge, and mccr motion, for us, and our heirs and 
fiicceflors, covenant and grant to and with the faid Jofepb 
“ Hornby y his heirs and afligns, that due payment flir»ll he' made 
“ of the faid yearly fum of one thoufand three hundred fifty-two 
pounds fcvcntcen fliillings and ten pence, hereby granted, an4 

« all 
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all other things hereby dircftcd to be done on our part, fliall be 
from time to time done and performed, according to the true 
intent and meaning of thefc prefents : and that if at any time 
hereafter, any defect or * queftion lhall be found or made of or 
in the validity of this our prefent grant, that then upon the hum- 
ble petition of the fiid Jofeph Hornby^ his heirs and afligns, we, 
our heirs and fuccellors, will be gra» i^ ufly pleafed to make fuch 
further grant, allurancc, and confirmation ot the (aid yearly rent 
or fum of one thoufand thiee hundred fifty-rwo pounds feventcea 
“ fliillings and ten pence to the faid Jofeph Hornby^ his heirs or 
‘‘ alfigns, as by our attorney general (hall be approved of and ad- 
vifed, and by the counfel learned in the law of the faid y:>;eph 
Ho^ nhy^ his heirs or affigns, (hall be advifed and defired, and with 
_^fuch beneficial claufcs therein to be contained , as {hall be thought 
expedient and moft conducing to the performance of our will 
andpleafure herein before declared. In W' it ness whereof, &c.’* 
^iibus quidem Uteris putentibus leclii prad, Joseph US Hornby 
dicit^ quoii vigor e presmifforuyn ipfe idem Josephus H- >RNByy?'^/. 
fuit di et in prad* annuali rrdditU Jive Jumjna miHe irectnt. qutn^ 
quagin, ct duarum Hbr, fepiendeeiyn folid, et decem denar, ut de ft odo 
et jur, Et ftc hide feiftt, exifen, ipfe idem JosEPHUS Hornby pojha 
fcilicet quinio die Augufti auho regni domhii {nvpejr regis) Car OH 
Secundi ir'afimo t'^ti. id'ud West, pr^d^ per quoddam feriptum 
fuum figilh fuo figillai, et in cur, hii de record, debit, modo et debits 
juris foima irrotulat, dat, ejl djdem die et anno ult, mentionat^ 
pro confide ruii on, in codini ferij t* nientionat relaxavlt prafat, do* 
Tiiino Carolo SreUNDO heeridibus ct fuccejfribus Juis annual, 
fum, fexcent, I Ir. pared, pi ad, annua!, fum, mil/e treunt. qu nqua* 
gint, duar, libr* fepteudecim folid, et decern dmur, prafat, Josepho 
ut prafert. coneefs. prout per re/ord, cnr,il. liquet et apparet ; et ipfe 
idem JosEPHUS Hornby continuavit et adhuc feijit. exijl, ut de 
feodo et jure de et in annuali redditu jive Jumma jeptingen, quin* 
quagint, duar, libr, frptendecim foiid, et derm denar, refid, trad. 
annuuUs redditus Jive fumma ?niile irecent, quinquagint, duar, libr, 
feptendedm foUd. et dcccm denar, in I teris patentibuspr eed. went onat, 
et per eajdem eid, JoSEPHO ut prafert, conuf, et eunJern annuuiem 
redditum five fummam Jeptingen t, quuiquagif.t, ct duar, libr. fp^ 
icndecim fol'id, et decern dtnar, rcfi Lprai annualis redditus five 
Jumma mille irecent, quinquagint, du>r, libr, feptendedm Jolid, et 
decern denar, de jure hahert ti rtdpere dehuit et debet vigor e liter arum 
patentium prad, Lt prafat, uienus dicit^t quod ipfe 

reupit et fatisfiSfus fuit,^ et ix jiit de et pro omnibus anrai agiis 
prad, annualis Jumma Jept iigtn-, quinquagint. et duar, libr, Jipten- 
decim Jolid, et dtcem denar, debit, et folubH, ad JcJlum et pro J'efio 
A nnunci adonis Beat^e Marine Virginis anno legni domini 
{nuper regis) CaROLI Slcundi tiicrjimo quint: ^ et quod fumma 
quinque mille odogint. et du i^. Hbr, quaiuor denar, ct unius obeli, 
pro arrearagiis ejuflcm annuali * Jumma Jeptingcnt, quiiquaguit. et 
duar, libr, J'ptendfcim jolid. et decern denar, pojl prad. fejtum An- 
nundtitionis Be at it Mari/e Virginis anno trkfimo qumto 

D 4 flip) aditl. 
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Thi Kino fupradiSl, debit, et foluhiL ad fiflum et pro fejlo Natalis Domlnf^ 
agatnft communiter vocat, Chn/imas ult, p>aUnt, anno primo regnorum 
I'll* ANKERS ^ domin, rtg '^set dominie regime nunc* tnodo debit • et infoluhiL 

^A 7 /? t praf at. ]oSEVHO Hornby, fum.cent.onogint, etoSto 

libf . quatuor Johd quinque denur, et unim oholi^ pro uno quartt^ria 
anni Jinit. ad feftum Nattvitaiis Sancti JoHANNis Baptist45 
anno regni diSft ( nuper regis) Caroli :5ECtJNDl tricefimo quintOy et 
JimiL fu>n, centum ohoginta et otto lihrarum quatuor fohdorutn quinqut 
denariorum et unius oboli, pro uno alio quarterio annt finit, ad fejium 
SanctiMichAELIsArchangelw/a/w/7 tricefimo qutnto {upradidf^ 
et fimil,fum>‘ centum oElogint.: et oblo Ubr arum quatuor folid. qutnque 
dfia^'io^um et unius choliy pro alio quarterio anni finit. ad fejium * 
Natalis Domini anno triafiimo quint o fupradidl, et fimiL fum. centufn 
cdloginta it o£io iilr. quatuor J 'Aid ^ quinque denar, ei unius o^oli^ pro 
uni quarterio anni fi'ni,od fcfium Annu^uiatlonis Beat^E MARlTfci 
Virgin IS anno r>^gni dlHi {nuper regis) Carolt Secundi tri^ 
cefimo fextOy et firnil. jum, cent, c^oginta et oSlo libr, qu ituor filid. 

• quinque denar, et unius obdiy pro uno alio quarterio anni finit. ad 
fefium Kla ivitaiis Sancti Johannis Baptists anno tricefimo 
Jexto fiupradi6l. et fimiL jum, centum oLio'inta et oSfo libr, quatuor. 
Jclid, quinqui dcyiar et unius oholiy pro uno alio quarterio anni finit. 
ad fejium Sancti Michaelis Archanceli anno truefemo fcxto 
fuptadi5l, et fioitllfum, centum otiofinta et obio hhr. qu'ituor folid. 
qui*,quc denar, et uaius oboliy pro u\o alio quarterio anni finit. ad fief* 
turn Natal s DoAtiNl anno tr.cefimo fe\to fupradUt. ct fimil, fum. 
c t.tum obioginta et oSh libr. quatuor foltd. quinque denar, et unius 
cco.iy pro u*io alio quarterio anni finit. ad fefium Annunciationis 
Beat^ MARiiE ViRGlMS anno primo (nuper regis) ]jiCOBX 
Slcundi ; et fimil. f uni. centum rJLginta ei octo hhr, quatuor folid. 
quinque denar, et unius /boUy pro uno alio quarterio anni fi At, ad fefi 
lum Naiivitatis Sanc ii JoH annis Baptist-EE primo fupra^ 

diiA. et fimil, fum, centum o/d.ginia et o6io libr, quatuor folid. quinque 
denar, et unius oboliy pro uno aho quarterio anni finit. ad felium 
Sancti Michaelis Archanceli fupradidf. et fimil. 

Jum. centum oHoginta et oSio libr. quatuor folid. quinque denar, et 
unius oboliy pro uro alio quarterio anni finit. ad fefium Nativitatis 
D mini anno pruno fupradiiA. et fimil, fum. centum oSloginta et o£ia 
libr. quatuor folid, quinque denar, et unius obAiy pro uno alio quar^ 
ie io anni finit, ad fefium Annuncatioms Beat^ MARliE viR- 
GINIS anno fccundo regni ejuflrm nuper ] i\Q.O^l SecUNOI regis yet 
fimil fum. cent, o^iginta et oiAo libr, quatuor folid, quinque denar, 
et unius oboliy p' o uno alio quarterio ni finit. ad fefium Nativitatis 

Sancti Johanms J^APTisTiE fccundo fupradi6l. et fimil. 

fum. centum oileginia et oClo lihrarum quatuor jolid. quinque denar, 
et unius oboliy pro uno nlio quarterio anni finit. ad fefium Sanctj 
Michaelis Archangel! annoficundo f upradi it. et fimil. fum. 

[ 40 1 centum ^ odloginta et odio libr. quaiuor folid, quinque denar, et unius 
obolfy pro alio quarterio anni finit. ad fejium Natalis Domini arfno 
Jfcutdo fupraditlo y ei fimil. fum, centum oitoginta et oblo lihrarum 
quatuor folid. quinque denar, et unius oboliy pro uno alio quarterio 
fi fini finit. ad J'cfium dnnuncialiums Beatje Mari^ ViRGINIS 

annif 
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^nne Urth ngni ejufdem [nuperngU) Jacobi Sbcundi; it fimit. Km# 

fum. centum o&oginta et o^o librarum quatuor folid. quinqui dentir. ^ agamp 

it unius oholf^ pro uno *alio quarterio annf finit. ad feftwn Nativitatis 

Sancti JoHannis Hmt m anno tertiqfupradiSf. etJimtLfum. ^ 'cA^r*** 

centum oSioginta et o^o libr. quatuor folid. quinque derntr, it unius 

oboli, pro uno alio quarterio anni finit. ad fejium S^VCTl Ml- 

CHAELIS Archangeli anno tertio fupradUfo ; it Jimil. jum. an-- 

turn oSioginta et oSlo hbr, quatuor folid, quinque denar, et unius oboli^ 

pro uno alio quarterio anni finitMd fe/lum Natalis Domini anno tertio fu-< 

pradiSfOy^tfimiLfum, centum oSloginta et oSlo lihr, quatuor fo 'td, quin-* 

que denar, et umus oboliy pro uno alio quarterio anni finit, act fcJlumAn-^ 

•Uunciationis AT J£.Ni.KR\jeW iKGinis anno quarto regni prad^ 

(Jtuper regis) J a cobi S ecund ijet JlmiL jum. centum oSfogintaet cSio 
libr. quatuor folid, quinque denar, et un us oboli^ pro uno aiio quarterio 
'^tjftni Jinit, ad fejlum Nativitatis Sancti Johannis Baptisttb 
anno quarto fupradiSIo i et fimil, fum centum oSloginta et oSio libr, 
quatuor folid. quinque denar, et unius ohJiy pro uno alio quarterio 
anni finit, ad fejlum Sancti MiCHAELis Archangeu anno 
quarto fupradUio; et ftrnil, fum. centum oSieginta et oSfo lihr. quatuor 
folid, quinque denar, et unius oboliyprouno alt^ quarterio amv finit, ad 
feftum Natalis Domini anno Domini millefimo JexcenttfimooSlogeJimo oc^ 
tavo ; et fimiL fum, centum oSioginta etoSiolib) arum qi^atu:r folid, quin^ 
que denar, et unius oboliy pro uno alio quarterio anni ad fjlum 
Annunciaiionis Beat-S Mari^ Vircinis anno regnerum prad^ 

Gulielmi et Marias {nunc regis et reginee) primo ; et fimil, fum* 
centum oSioginta et oSio libr. quatuor folid, quinque denar* et unius oboliy 
pro uno alio quarterio anni finit, ad fefium Nativitatis Sancti 
Johannis Baptistae anno primo JupradiSfo; et fimil. fum, centum 
oSioginta et oSio hhr, quatuor folid, quinque denar, et unius oholiy pro 
uno alio quarterio anni finit. ad fejlum SanctI Michaelis Ar- 
ch ANG ELI anno primo fupradi^o j neaion aliaconfimil, fum, centum 
oSioginta et oSJo libr, quatuor folid, quinque denar, et unius oboliy 
,pro uno alio quarterio anni finit, ad fejlum Natalis Domini nunc ult* 
prater it. et anno primo fupradiSloy attingen. in wo ut fupra, Et 
petit idem Josephus tfoRNBV, quod pned, breve paten, in ferma 
preed, faSl.juxta tenor, et ejfeSi, earundemprafat, ]o^E?Ho}ioK'Si:Y 
ollocentu''y ct quod prad, Jept, ali re quart eriaUsfumma centum oSlo^ 
ginta et otto librarum quatuor folid. quinque denar, et unius oboliy a 
fejlo Annunciaiionis Beatje Mari^ ViRClNis anno regni diSli 
{nuper regis) Caroli Secundi tricejimo quinto ujque ad feftum et 
P'^ofefto Natalis Domini nunc ult.praterit.attingen.ut fupra ad quinque 
mille oSioJnta et duas libr. quatuor denar, et unum obolumy ficut pr 
fertur debit. etaretrOy et influt. exijlen. * prafat. JosEPHo HoRNBV [ 4* J 

Jolventur \ quodque etiarn prad. annual, reddit.five fum. feptingen'. 
quinquaginta et duarum libr. feptendeem Joli i. et decern denar, refid, 
preed. annual, reddit. five fum. miile trecent. quinquaginta et duarum 
lihr. fepundetim folid, ct decern denar* in Uteris patent thus prad.men^ 
tionut. a prevd, fefio Natalis Domini ult pratent. prof at. Josi pho 
Hornby, hand, et affign. fuisy ad prad, feparalia fejhi in diSiis 
Uteris patent! bus /pecificat. in pojlerum per aquas et aqudes portion es 
jeeundum formam et effcSlum literarum paientthm prad. folvetur ; 
quodque t.dis ioties quoties lafus requirerety levand* ad recept. hujus 
‘ faccar* 
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-XMK Kin« fcaecar, pro di^o annualt reddiiu five fumma/epiingent, quinquttghim 
gf duarum }ib>\ feptendecim foUd. et decern (knar, reftd. prad. fum, 
rnV*hAK)c^l trecent, quinquaginta et duarum lihr, Jeptendecim folid. et deiint 
Case. denar, quando et quoties idem refid. reddit.fwe fum. fcU aUqua par$ 
vs I pared, indc deveniret debit, levarentur jeemdum for mam 
fe^um et diredionem e^rundem literarum pateniiumy et fecundum 
curfum recept. hnjus Jcaccarii^ et quod omnei poteftat, i emed, et res 
qvtecunque in et per diSf, liter, patent, concejf, et mentionat. iangen% 
jdution. denar, fum. in diSiis Uteris patent, mentionat, et prg beneficio 
prafat. Jo ‘^E PH i Hornby }>ared. etaffign. fuorun: exequerentur 
et capiant ejfdium feundum for mam et tffeCium I ter. patent, prad, 
cum hoc quod uLm Josephus Hornby verifi.are vult., quod ({i* 
py<ed, ffium Natal. s Domint ult, praxis it. juf'cien. fuer. et ad hoc 
jujjicirn, txijlunt de tedsdit, rtvrnfion. prfeuis^ per qu^iir.or. ANnLTCf . 

perquifitc^^” emoliimert, et folution, renovau, provemen, Jaept, et 
folut. de ei pro dthito de Ic excife pros d. virt ie afius parliamenti 
, freed, adjolvend, ct fitisfaciend. praefat, JosEPHo Hornby, 
jummam f'pt ' ngtnt, qmhquagintu et duarum Ibr. fptendecim f did, et 
dt'cern denar, fuut pyafertur ei debit, et aretro exijitn. ultra et prater 
omnei annual, fum. nrcejfar, et folubil. ufque temtu^ tllud pro guber- 
nation. Anclice management’* diSI. revention. et ultra et prater 
fr aid, fum. duod. dm mille du.ent. et novtmlibr. quindecim folid. qua^ 
Vior denar, et uriius oboliy aut eo ciniter^ folubil. txinde C A T n £ R i N 
Reginte, tunc corijOrt, nunc ngina dotal, didti do mini ( nuper regis) 
C A RO!.i Secundi, ut parcel. junSiur a fuepy in Uteris patcntlhuspried, 
mentionat, ct ultra et prater f reed, fum. viginti et quatuor milk lib}\ 
folubil. pres :l Jacoro, Ducx EBORAC.yn//r/ domhii (nuper 
regis) Caroli Secundi, in Uteris patent, preed. conctjf. cum hoc 
eti'im quod pi eed. Josephus Hornby verificare vulty quod nec 
preed. dominus CaroLUS Secundus, nuper rex Angliev^ \Ac. nec 
preed. JacobU'5 Secundus, nuper rex AnglieCy neeprad^ 

dom. WiLLjELMUS et Maria, modo rex et regina AngUee^ out 
eorum allqui vA aliqnis huciifiiie non folverit feu folvit pveefat, Jo- 
SEPHO Hornby aut rfftgnat. fuss prepd.fum. viginti duar, mille 
quingent. quad) agr.ta et otto libr. quinque folid. et fx denar, in didlis 
liter IS patent, mentionat, feu aliquam inde partem feu parcel, ultra 
feu prater fum. decern mille hbr. exifltn, confid.in dili, feript. relaxat, 
r “j per prafat, Josephum * Hornby prafat„ Ca^r^ lo Secundo, 

L- ^ J Ttuper regi Anglia^ Wf, ut pr a fertur fait, et pro qua fum. ipfe idem 
Josephus Hornby rclaxavit eidem d mino nupir regiprad. annual, 
fiun. jexcertU libr, parcel, preed, annual, jum mille trreent. quinqua-r 
gint i et duarum Lbr, Jcpicndccim folid, et decern denar, fuperius men^ 
tiovat. 


The Attorney General to this demurred generally, aud 
the faid Joseph Hornby the petitioner in demurrer. 

The Court gave judgment for the petitioner fofeph 
Hornby. 

The Attorney General thereupon brought a writ of 
trxQir in the excheqi^er chamber. 

Notr, 
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Note, The judgment is recited in tb* tvrit of error j which »■« Riii* 

is »s follows : • «*«"»/» 

Hornby ; ox* 

Dom. re^ et dm. ytgina nunc GulielatUs it MarIA manda* 
fjerunt thefaur. it baronibus dt fcaccar, fuo breve fuum flaufum in * 

hac verba fcilicet GuLiEtMUs et Maria Dei gratia 4ngH^^ 

Scotia y Fraud a et Hibernia^ rex et regiua, fidei defenforeSy faff. 
thefaurario et baronibus fuis de fcaccar.Juo falutem, ^ta in recordm 
it procefflacetiatn in redditione juduii Uquela cujufdam petitionis cujuf* 
dam Joseph I Hornby, qua fuit in curia noftra coram vobis 
prafat. baronibus nojlris de fcaccar. n'^Jiro p^ad. Termino San£Ii 
* Hilarii anno regni nojiri primo exhibit, de allocatione quarundam 
Titer arum patent, dom. nuper regis Caroli SecUNDI prad. 

JQ;?sepho Hornby et haredibus juis conj]^. et folution. cujtifdam 
annual, reddit. per cafd. liter as patent, per eund^m nuper regem eidem 
JosEPHO Hornby etharedihus fuis conccjf. folvend. et perapiend. 
de reveniion. proficuis et Jolution. furgcn. et provenien. nobis hared, 
et fuccejj'. de pro d rationc debit, excifa^ fup. potum lupulat. et illupulat. 
et alios liqnores necnon ai rcarag. ejufdem annual, reddit. pro feparal. 
quarter, anni finit. ad fejium Nativitat. Domini anno primo J'upra* 
di^. error intervenit manifcjlus ad grave damnum noftrum, Ac 
cum in Jlatuto in parliawento Dom. Edward, nuper regis Anglia 
tertiiy pr ogenitoris noftri^ apud WjbSTM. anno rcg^ii fui tric^Jimo 
primo tent. edit, inter cccicrum concordat, fuit et Jiubiiit. quod in 
omnibus cafibus regnn out alias perfonas tangen. ubi quis queritur de 
$rrore fatio in Jcacurr. canccllar. thefaur. venire foe. coram eis in 
aliquam earner am corfilii juxta fcac. record, et procejj'. hujufmodi extra 
di^. jcaccar. et ijfumpti^ fihi jujliciariis ei aliis peritis talibus qua^ 
lem fibi vielebit^ fort ajfimen. ojocari fac. cor am eis baron, de fcaccar. 
prad. ad audichd. infrmation. fuas et cavfis judiciorum fuorum et 
fuper hec negotium hujufmodi debtte fac. examinari. Et ft quis error 
invent, fuit ilium corrigi et rotulos enemdari ac poftea eos in diH. 

"fcaccar. ad exccutionem inde ^ faciend. remitt, fa^. ficut pertinet 
prout in eod. jlatuto plenius continuitur. Nos igitur volentes e) rorem 
Ji quis fuerit juxta formam flat. prad. corrigi st celerem ju/iitiam 
peri in hac parte vubis mandamus quod fit judicium inde redditum 
Jit tunc record, et procefj. preed. cum omnibus ea tangen. coram dom. 
commifftonariis ad cufiod. fio ilium magnum Anglia et vebis vos preefat. 
thefaur. in cameram confilii juxta fcaccarium prad. [^v'^cat. THE 
COUNCIL chamber] die Mart is videlicet nono die injiantis menfit 
Ftbruatii venire fac. ut quod dom. cqmmiffionani et vos prafat. 
thefaur. vifis et examinar. record* et procejf. prad. auditifq\ inform 
gnationibus v fir is vos prafat. bar ones ulterius in bac parte de confiUo 
jufiitiurn et aiiorum peritor. hujujmodi fieri fac. quod de jure et 
ft'cundum formam fiat, prad. Juerit fac send. T. Nobis ipfis apud 
Westm. primo die Februariiy anno regni IK 3. Fish, Alloc. R, 

Atkins, 

Record, et process, de quibus snBKBVi DE ERRORS pradi£f^ 
fit mentio fequitury 

Mf 


•[43] 
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THE Ktiio Et fuperhoL GeoRCiUs Treby miles attorn, di^or, dom, regif 
agatnfl gf dom. reglnoT nunc general, qui pro eijdeni donu rege et dom. 

AN jciKi [equitur. prafen. hie in curia in propria porfona 

pro t'ifdejn dom. rege et dom- regina dicit quod in record, et in 
proceJJ'. prad. necnon in redditione judicii prad. de et Juper prad. 
morac. in lege manifejle eji errat. In hoc videlicet quod prad. li^ 
ter a patent, fuperius ncilat. et materia in Afdem content, et fpecificat. 
ac prad. materia per diSt. Joseph UM Hornby in forma prad. 
(illegat. minus fujficien. in lege exijiunt ad ipfos dom. regem et dom. 
reginam nunc de aut cum folution. denar. pradiSi. de arrearag. pro 
prad.fep'iralibus ouarieriis anni aut cum prad. Jolution.prad. annual. 
reddit.Jiut fum. prafat. Josepho Hornby in forma prad. oner and. 
Eo tarnen non olfia^.te adjudicat. txijiit per b^irones prad. quod 
prad. litr^ a patent, fit. dom, nuper r/’^/j Carol i Secundi 
prafat. J^jSEPHO Hornby, ut pr afertur concejf. et juperius re^ 
citat. et ino^uiat. jnxta tenorem et effeoiuni carundem ipfi pra^ 
fat. J osEPHO Hornby allocar. Et qu:d p>ad. funima quinq. 
mi lie oldjgint. ct duai um librarum qu at u or denar, et un. obol pro 
O) ) earagiiS di£l. annual, reddit. fue fum. feptingeiit. quinquagint. 
duarum Librarum Jtptcndecim folid. et d eem denar, refid. prad. 
annual, rccldlt. five fum. millc trcccntar. quinquagint. duar. librar. 
de'\m et decent denar, in liter is patent, prad. merit ionat. 

d prad. fejio Annum: atioms bkata^. Marine pra.t. Virginis 
anno regni diet. dim. nuper regis Caroli Secundi irictfuno 
qu.,rto ujque ad fejlum et pro fejio Natali sY^oyt. anno primo regni 
do.n GoEIFLMI et dom. Mari^ nura regis et regina fptpradi^. 
Jl ut pi afevtur aretr. et infolut- exijhn. ipfi prafat. JosEPHO 
Korn BY od rcccpt. hnjus fcaccar. per man. commijjionar . ihefaur. 
et cjmrrar. ^ cjujucm rccept. qui modo fuitt et po man. commijjionar. 
[ 44 J thefaur. et camcrar. ejufdcm recept. pro et tempore exijlen. de thefauro 
proven ien. accrefeen. ex ilia parte r eve nil on. dc le exeije in liter is 
patent, prad. mentionat. for^concejf. ditto nuper regi Carolo Se- 
CUNDO hared, et fuccejf. fuis imperpetuum per a£tum parliament. 
J'aSt anno regni cjujdem nuper regi» duodecimo in man. corund. com^ 
miffionur. thef et earner ar. jam exijl. et in manus commijftonar . thej\ 
^hcj'aiir. et camerar. impojlcrum exijlen. J'olvctur pojl et ultra annual, 
fum. necejfar. folubil. pro guberftation. [Anglice management] 
di6l. revfntion. de THE EXCIS^, et pojl u ultra annual, fum. attin- 
gen. ad duodccim rnille ducent. et novem libras quindn im folid. et 
unum obol. feu eo circiter in liter is patent. pracLd. mentionat. fore 
folubil. exinde annuatim Catherine nuper regina ionfort. didi 
nuper regis Cakoli Secundi ct modo dom. regina dotijja Anglia 
it parcel, jundura fuay et pojl et ultra prad. fummum vigint. 
et quatuor rnille librarum in liter is patent, prad. mentionat. 
fore folubil. Jacobo DUCI E.^O'X. fatri did. dom. nuper 
regis Caroli Secundi; et quod prad. onnurd. redd. t. five fumma 
fcptingeni. quinquagint. ct duarum librayum Jepti ndrctw fohd. et decent 
denar, rcfid. prad, annual, reddit. Jcu fum. millc Irccerttar. quin-- 
quagint. et duarum librarum fpicndccim ffid. et diem denar., in 
prad. Uteris patent, mentionat. euLm Josr.iMU) Hornmu" fic ut pra^ 
jtiiu, u prad. JjCo Ejuiiit Dj.: . June i egni did. dom. (lU- 

LI' LMI 
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ll&LMi et dom. Mari-« nunc regis et regtna primo Thi 

fupradi£i. ipfi iidm JosEPHO Hornby hared, et ajjig. fuis ad 
recept. hujus fcaecar. p& menus commijfiomr. ihej. thefaur. et camerar. 
ejufden\ recept. pro tempore exijien. de thefaur 0 de tempore in tempus Case. 
provenien. accrefeen* et emergen, de prad. har editor, revention. de 
THE EXCISE in man. fuis de tempore in tempus exijien. poji et ultra 
annual, fummam neceffar. folubil. pro gubernation. [Angeice ma- 
nagement] d:^. revention. de the excise, et po/i et ultra annual, 
fummam attingen. ad duodecim milk ducent. et novem libras quindecim 
foUd. que^uor denar, et unum obol. aut e$ circiter in dtifis hteris 
patent, mentionat. fore folubil. exinde annuat. C atherinae 

^ modo regina dotijjep Anglia ut parcel, junliur. futv^ et poJl et ultra 
annual, fummam viginti quatuor mille librarum in efdem Uteris 
patent, mentionat. fore annuat. nuper folubil. pree fat 0 Jacoio 
PUCI Ebor. et modo annuat. folubil. dom. regt et dom. regines nunc 
cd prad. feparal. fejla Annunciationis beat^ Marine Vikginis, 

Nativitatis Sancti Johannis Baptists, Sancti Mi- 
CHAELIS Archang. ct NativitatisDoM. Dei neftri communiter . 

\yocat. Christmas] per aquas et aquales portkiics anniiatim fok 

vetur. Et quod tall, toties quoties cafus requiret levnnd. ad diSf. 

recept. fcaccar. pro prad, annual, reddiiu five fum. feptingent. * [ 45 1 

^ quinquaginta et duaram librarum jeptendecim folid. et decern denar. 

refid. prad. annualis reddttus mille trecentarum quinquagint. duarum 

librarum fiptendecim folid. et decern denar, idem refid. reddiius feu 

aliqua inde parcel, deveniret .debit, fecundum form am et effeiium 

literarum patent, prad. fuper commijfionarium thefanrarium^ receptor. 

colleger, five firmarium di^. har editor tar um revention. de THE 

EXCISE per officiar. recept. hujus fcaecar. pro tempore exifien, ad 

quos k'Vac. tallior. in ead. recept. pertinent feu pertinebit de tempore 

tn tempus ad requifition. ejufdem JosEPHi Hornby hared, et 

affign. fuorum levcntur fecundum for mam efftflum et dheSHottem 

liter or. patent, pradtif. et fecundum cur fum di^. recept. fcaccar. 

falvQ femper jure regis et regina nunc fi, h e. Ideo in to manifefia 

ojl eri atum ; errat, ejl etiam in hoc quod per record, prad. apparet 

quod judicium prad. in forma prad. reddit. redd.t. e>. i/lit pro prafaU 

JoSEPHO Hornby verfus eofdem dom. regem et dom. reginam ubi 

per legem terra hujus regni Anglia judicium ill. reddi dfhuiffet pro 

eifdem dom. rtgc et dom. regina nunc verfus JosEPHUM 

Hornby. Lleo in eo manifefie efi erratum \ ct fie idem AttoR- 

NAT. General, proeod. d<.m. rege ct dom. tegincduit qund in re-- 

cord, et proceJJ. p, ad. ac in recordo j tdicii pi ad. mnife/ic eft ei rat. 

et fuper inde idem attornat. ditdor. nom. rcfis adum. rc fniv pro eif 

dem dom. rege et dom. regina ptir quod j^edi ium idud .b cn cres prad. 

ct alios in record, ct pioccff'. cxijUn rc ccetur adnulLtur et penltus 

pro nulla habeatur. Ac etiam brev d.dtcr. dom. ^egis ct regina ad 

pramuniend. prafat. Jo^EPriUivi Hornuv fiend . e r, am prafat. 

dom. cujlod. magni Jlfii. A gl. it c.omlno trfpnr io ed certtrn 

diem awi.tur. rci ord. at pyocrlJ. prad. er orcs.^ et uUe: i ^ t.d fact end. 

et recipiend. quod fiat jujiu^f in pramij/i^.^ tdc. Ei i i i on. cditur^ ^3c. 

Super q.in idem JOSEPH. I J Ri.B^ died q^o ! ?iec in i scord, ct 
pfocejj. pracy. ncn. in ' ’dditlone juJica pi ad. dc ct fuper p: ad, mo^ 

raci 
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T«e Kin« raCt in lege in ullo e^ err aium^ Et petit quod Curia diSf* dom^ regtf 
it dom. reginet nunc hie procedai tarn ad examinationem records et 
•••"bahkxrs p^^d, quam materia prad. fuperius pro erroribus aJftgnaU Sed 

Case, q^i^ Curia vult advifari in pramijjis antequam^ £jfc. ideo dies daU 
ejl partibus prad. in ftatu quo fuut nunc a die Pafch* ufq, in unum 
menfem proximum anno quarto rMgni dom. Gulielmi et dorm 
A/I AR nunc regis it regime de judicio fuo inde audiend* eo quod Curid 

diSf. dom, regis et dom. regina nunc inde nondum^ l^c. Ad quern 
diem vener* partes prad, et ob caufam prad, habend, diem ulterior, 
in Jlatu quo nunc ufq. in o£iah. Sanbf. Tf in, ad judicium fuum indi 
audiend* eo quod Curia hie inde nondum^ isc. 

f 46 ] '* Treby, Chief JuJlice. There are two points in thi^ 

cafe : 

F IRST, Whether thefc letters patents are valid in law, and fiif* 
ficient to bind the king ? 

Secondly, Whether the remedy that thefe petitioners 
have taken be proper ? 

As to THE FIRST, I am of opinion, that the letters patents ard 
valid and fufHcient to bind the king. It is objected, that the word 

fuccejforsf in the ftatute by which this revenue is given, intends, 
that it ihall be fixed in the crown, and unalienable. To this 
I anfwer, that there are feveral other flatutes by which lands and 
other revenues were given to the king by the fame words that arc 
BRTn. Sor. 6ii. this ftatute j and yet the kings of England had always power to 
Lord Somers alien them, as appears hyBerklefs Cafe (a)y by the fatute of 

ArR. 128. Monajl cries and by Faughan (h). So King Charles the Second 

« Pleader^’*^' having ail fftate of inheritance in thisbranch of his revenue, had the 
(3. B. f.}. power to alien thisashe had to alien anyother part of it. It has 

6. Com', Dig. been ftrongly objected, that if the king fhould have a power to 
« PraErogasive” alien all his lands and revenues, it might be of pernicious con- 

(D. 87.}. fequence to his fubjeils, af/d that then our exchequer in England 

Maddox, 27*- would be like the Spanish exchequer, of which it is faid, * 
that it receives taxes and revenues from the general, only to pay 
them out to fome particular perfons. To this I anfwer, that this 
^ight be fome reafon to induce the making an acfl of parliament to 
reftrain the king’s power of alienation ; hut fince here the parlia- 
Whether ment has thought fit to give the king fuch a power, we ought to 
the barons can acquiefce and fubmit to it. But that which I fliall chiefly proceed 
judgment, wliich I think to be very extraordinary, and 
the exchequer ? f^ch as THE B ARONS Could not give ; for 1 do not think that they 
can award the king's treafurc out of the exchequer- 

I'hen I take this judgment to be very erroneous and deficient in 
feveral particulars. 

* C 47 ] * First, It leaves out the treasurer, who Id the chief 

officer concerned in difpofing the king’s money- 

(u) Plowdcn, 234. 10248. Vaugh. 62. See adfo i. Roll.Abr, 198^ 

Secondly^ 
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Secondly, The chamberlain of the exchequer ought to Tm Rmo 
have been mentioned as well as the treafurer ; and fo is the 
judgment in the cafe of (a) and Worth (i), and alfoin Cot- 
toiCs Records. Caii# 

Thirdly, This judgment appoints to be ftruck from 
time to time, and orders the method of payment of the feveral fums 
of money, which I take it the barons cannot do ; for they feem 
to undertake to do what is proper work for an a£t of parliament, 
which only can appoint the treasurer to make payments in 
fuch an order (r). 

In the next place, I take it that this judgment cannot be 
"ajpended, becaufe thefe are faults in fubllance, and the law is very 
nice and curious in judgments ; fo a tnifericordia be entered for 
a cfipiatur^ the judgment is erroneous; fo is it if it be concejj'um 
eji inllead of confideratutn ejl^ [d). 

Now I come to the remedy, which I take to be the great and Noy, Ey* 
difficult point of the cafe. And I am of opinion, that no judgment 8. !Rol. Abrj 
can be given upon this petition to the BaroN^’ ; for I do not 77 ** 774 - ' 
think that the court of exchequer has any power to difpofe of the 
king’s treafure, and therefore 1 cannot fee how this judgment can yhU. 130. 
have any efFc£t: indeed it is laid, that the petitioner will have 2. Cro, 381^* 
a writ to the officers of the treafury, or to the, - 7 ’REASURER 63*- 
himfelf, and if they do not obey this liberate^ that then they will 
enforce it by aflion; but this they cannot do, for I hold that the ro. 441* 
treafurer may choofe, upon bare warrant, to pay in what order 
he thinks fit. 


Then they have fliewn no precedent that ever any fuch aftion 
was brought; though indeed my Lord Coke (<?) leems to hint 
at it, and fo docs Flowden (/), and the Year Book ; 
but there the liberate always went to the fubordinatc officer, 
never to the treafurer himfelf. By •the trcafuier, I mean the 
'treafurer of the exchequer, and not the lord high treafurer of 
England \ for that great officer has long been difcontinucd, and 
when he was in being, the greatelt ufc of him was when he had 
the honour to be your lordfhip’s colleague in this place (/;). 

* So that I take it, that the treasurer may, if he pleafe, 

pay the’fe annuities to the petitioners; but whetlicr he will do it or 
no, is left to his confciencc and diferetion ; but he cannot be 
coiupclled to it but by authority of parliament. Then this re- 
medy is not warranted by the courfc of the excheqjjer : if there 
were any liich ufage there, 1 agree it would be the law of the land. 


[4»1 


{a) Plowricn, 37810 381. 

\b) Plow<ieii, 45'», 45S. 

(ff) Year Book 9. Uen. 4, pi. 28. 
(•') Latch. 177. Toph. anj. all. 
4. Inl). 11 6. 


(/) PI. Com. 186. 

Q) 1. 7. pi* 8, 9, 

10. 

(b) See a. Hawk. P. C. ch. a. Fof* 
ter, 140. 
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and fo is Rawlinses Cafe faj^ and Pldwderi (b J, but there has been 
no fuch ufage there ; and in this point I concur with my brotheif 
Lechmere, who perhaps has the grcateft Experience in the court 
of exchequer of any judge that ever fat there, for I think I lately 
heard him fay, it was fixty years fince he praftifed there. I have 
reafon to think, whatever Mr. Plowden fays, that thefe liberates 
were granted upon petitions to the king himfelf, and not to THE 
BARONS *, you may fee abundance of them in Ryley (f ). It appears 
indeed in Brooke (d)^ that upon delivery of this writ to the officer 
and affets in the exchequer, an action lay againft the^ officer for 
non-payment \ but that ever it could be brought againft the trea- 
furer or chamberlain, was never heard oi{e). But, fay they, there, 
is a claufe in the patent which empowers the treafurer, &c. 
make payments, See. and this they call a perpetual warrant. But 
this makes againft th^ petitioners; for if it befo, why do they prefer 
a petition to the barons of the exchequer ? If they can h?ve their 
debt without a petition barely upon this patent, where there is a 
grant, a command, and warrant to the treafurer and officers to 
pay the money (which, fay they, amounts to a liberate)^ then it is 
a vain thing to fue in the exchequer for a judgment ; for it cannot 
be pre fumed that a liberate under the feal of the exchequer tefle 
Chief Baron, (hould be of more force than a liberate under the 
feal of England*tejle MEIPSO {f ). 

To clear this point, it is neceflary to enquire into the power 
of the court of the exchequer. I do agree that they are fupreme 
auditors, and have authority over the king's treafure ; but it rs in 
iranfitUy as upon the flieriffs accounts, or any other of the king's 
officers concerning the bringing-in of the king’s revenues into 
THE EXCHEQUER ; but when the money is there, it is in its 
center, and the barons have nothing to do with it ; they are 
only conduits, but not products (^)i and it would be of dangerous 
confequence for fo many V> have to do with * the treafury, left^ 
as Vernon lays in his Book (/j)y there be too many leaks in the* 
cittern, I confefs, the court of exchequer does ufe to enrol char- 
ters in the exchequer, and that is the foundation of the accounts^ 
&c. and fo is Plowden (i). But whether the barons of the cx.- 
chequer have a pov/er to control and command the treafurer, is a 
great and arduous point; it is ineftedf, Whether the barqns ihali 
have the power to turn ou^the treafurer when they pleafe; aiKl 
whether the petitions that were formerly preferred to the king, 
fhall be now exhibited to the barons of the exchequer ? which 
matters 1 mutt own 1 cannot be brought to imagine, though I 


(rt) 4. Co. 52. 

(/») Plowd. 31. 

(r) Ryley's Flacita Parliamentarla. 
(J) Bro. Abr. “ Talley de Exche- 
quer’^ T. ver. Eb. 136. 

(g) Amc, 14. 

( f ) Rcfr-.dcry 19T, 

(^) z. in(l. iSt. 4. 


(h) Vernon's Confideratloni on the 
Court of Exchequer, printed in 1642 } 
it was repnbliHied in x66l unjder the 
title of** The Exchequer Opened/* See. 
and, except the titles, both books are in 
every rcfpe^^ the fame. 

(1) Pluwd, Comiti. 


vould 
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WcMilJ t^ink as frivourably as poffible in this cafe ; for I give this Kik« 
opinion, not becdufe 1, would, but becaufo I mull. But I take 
. this power in the barons, to be againft the nature and inftitution 
of the court of exxhcqucr; for they .are originally empowered by Case. " ‘ 
the king to get in his revenue, and it is tor the fake of the revenue 
that they have any thing elfe to do ; and ail they do, is to convey 
the king’s treafiire to irs pioper piece, bur they catinot dilpofe of 
it 5 for there is no correfpoiiJence between the baions and the ^ 

officers of the treafury. Upnn reverfalof attainders we know there ^ 

IS no reltituLion of the money pud to IHE king ; and the rca- reftitution of 

fon is, becaufe the barons caniioi in fuch cafe coniroiil the treafury. money paid to 

I remember feveral years fince there was a folicitor who brought 

the rolls of a forfeited eftate in dii’pute into court ; and the*y ordered 

the^ money to be put into the hands of the, rf memer ancer ; 

for they faid, that if it was once paid into the tp.f.asury there 

was no getting it out again. 

The cafe in fliort is no more than this : Suppofe the king be 
indebted to THE petitioners, and alfo to the arm), the fleets, 

&c. now who fhall direct tiie payment of thefe d^bts, the borons 
or the treafurer \ who is the bell judge of the fhuc of the kingdom 
and of its neceflities ? So chat fuppofe there was only four tliou- 
fund pounds in THE exchfc^^uer, and we were tlfreatencd with a 
foreign iiivaiion, How (hall tins money be difpnfeu \ Says the 
TREASURER, I'o raife men, U pay the army and our fleets, that 
by fheir afliflance we may prevent the cmemy from coming 
aniongd: us. No, fay the barons, we mull pay the bankers 
with this money, though at the fame time we open the gates and 
Hannibal to our utter ruin and deflruction. JVly Lord 
Coke, in treating of the court of the exchequer (^rj, takes notice 
of the oaths taken * by the tPvEA surer, and aifo by the * F cO T 
BARONS. In the treafurer’s oath it is mentioned, that he is ^ 
to keep and difp'jnfc the king's treafure fafcly;'' hut in the 
barons oath tiierc is not a word of this matter lateen notice of; his oath 
which to me is an argument that the treafurer is judge in point of 
iflliing money, whetfier it be due and payable or nor, and to whom, 
in what manner, and when it fhall be paid, &c. And this I take nature of 
to be the true reafon, why no action can be brought againft the 
TREASURER, becaufe he adls as a judge^ and not as a minijl^r Moore, 
of the epurt, fc r he is not attendant to it, as fiienfFs, bailift’s, &c. 
are; fol take ‘‘ it may be paid” is enough for the barons to 
(ay; but «muft be paid” is only for the treasurer tofay 
It is treafoii to counterfeit the great or privy fea), becaufe they only 
have to do with the king’s revenue ; but it was never thought 
treafon to counterfeit the exchequer feal, which has nothing to do 
with it (r). In the contefts heretofore between the king and th^ 
people, what was meant when they comphlined that the king’s 
treafure was mifpent and milemployed i Not that it was paid away 


(a) 4. Inft. icj. to 1 tS. 
(c) Plowd. tl). 

VoL. V. 


{S) Sec Doddm^ton'i Cafe, Cro. £liz. 545. 

£ without 
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without letters patents, or taken away without the king's graht} 
blit it was this, they blamed the treasurer, bccaufe he paid 
away the king's treafure to perfons unworthy, to minions and 
favourites, though they had grants from the crown by letters 
patents. Rut yet it was left to the treasurer's difcrction to 
have paid them or not ; wliich he Ihould not have done, whenj 
perhaps, the public good required it. 

Nowl come to the authorities in our books. Ifliallbegiri with 
the Tear Book of Edivnrd the Third and Book of (hh 

wherein it is faid, by the Chief Baron, that vve fhali tak^ conu- 
fanceofall matters that may turn to the king’s advantage, but not 
a word concerning the dilpofd of tlic treafury, and the Year Bouk 
of Henry the Sixth ^c) and R.0II (d) arc exprefs. So in the cafe 
of Stradiirg v. Morgan J it is faid, that no picas fliail \ji‘ held in 
Ae exchequer but for the advantage of recovery of the king’s 
ijebts, and bringing in his revenues ; fo that the common pleas in 
the exchequer are only founded on the getting in of the king’s reve- 
nue. I choofe to cite A<fr. Plcvjdtn^ becaufc his booic isfo mightily 
relied on by the other fide j I mean the cafes of Nevill and TP^roth (f)^ 
I believe it was the authority of thofe cafes that raifed all this 
duft, but I (hal! anfv\er them by and by, and at prefeiit (hall only 
obferve, that there is not one law-book that * gives thefe cal'es the 
credit to mention them, 1 mean as to this point of proceeding by 
petition to the barons, &c. So in the Earl of Devonfbire'^ s Cafe [g) 
there is no notice taken of Nevill’ s Cafe (/;), and // 'roth’s Caf^ (i)^ 
though there was oppoitunity enough to have mcm'oned them, 
if they thought they had been of any weight and authority. So in 
RoU’i Aundgment (k), and in Roll’s Reports (/), the refolution in 
the Earl of Devonjhire’s Cafe [rn) is cited, but not a word of 
Nevill’ s Cafe (/’), or IVroth’s Cajc ( 0 ), 

In the next place I (liaM mention fome treat! fes concerning the 
court of exchequer. 

First, There is Gervofius Tilhurievfts {p)y who fets forth the 
jurifdi^tion of the court of exchequer, but mentions nothing of this 
power in the barons to controul the treafury, I hc cc^pitalii 
jujiitiarius Anglieefi^A indeed a controul over the treasurer 
himfelf, as appears from Spehtwn [q). So when Hugo de Burgo^ 
who was the laft great jufticiary, was in difgrace,he was charged to 
render an account of the mifpeiiding of tlie king’s revenue j which 


2. Fdiv, 3. pi. 25. 

(i) 38 Alftze, pi. 20. 

(c) 19. lUn. 6. pi. 62, 63, 

(d) 2. Rcli. -Rep. 301. 

Flowdeii, 207, 

( / ) i>ir Henry NevilPsCafe, Plowd. 
377. i and bir Thomas Wroth’# Cale, 
Plowd. 451. 

(g) 1 1. Co. gt, 

(t) P 1 .W. 377. 


(1) Blow. 452, 

(i; 2.K0II. Abr. 260. 

(/) 2. Roll. Rtp. 180. 183. 

(i*f) See Moor, 476. 2. liift. erf. 
Lift. Rep. 91. 

(«) Plowd. 377. 

(0) Plovkd, 452. 

(/>) Gcivr.hub Tilburlenfis de RebuS 
in bc.iccanoGcilis. 

‘(r) Spel.'Cloir. 71. 331, 
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Clews that he had a power over the treasurer : but ever fince 
this great office has been difeontinued the treasurer has adled 
According to his own difcrction. The next book that I lhall quote 
is called Diverjity of Courts fa) y it is mentioned in my Lord 
Cokers Preface to the *1 enth Report : but there is nothing of this 
po%/er in the barons mentioned there. Neither is it taken 
iioticc of in the Mirror (h), in Fleta fcjy in Britton (d)y in 
Crompton (e)j which book was printed fifteen years after Air. 
P louden^ 'Sy nor in the Second Infiitute (fjy nor in the Fourth 
Inftitute {g)y whei*e the fall authority of this court is fully fet 
forth. And I cannot but alfoobferve, that AIr\ Prinriy in a book 
which he printed on purpofe to animadvert on my Lord Cokers 
Fourth hijiitute ( h )y docs not take notice of any fuch power. I 
fhall beg leave alfo to mention Mr, Vernon (i)y and Mr, Camh- 
den (k)y and Sir Tbo, Smith f/J, who were great and learned men, 
though their books, I confefs, are not of authority : but if there 
had been any fuch power in the baRons of the exchequer, it is 
probable they would have taken notice of it. Next, there are 
Savifs ReportSy Lances Repoi tSy and my broaier Hardrefs's 
ReportSy which treat chiefly of the court' of exchequer ; 
but yet they give not the kali countenance to any fuch power : 
To in I. Roll, Mr. 53!^, 539. in Lane^s Cafcy 2 , Co, 16. 2. RolL 
Rep, 294. there is not one fyllal'tle of it. 

*Ifliall conclude this point with this obfei vation, that fince there 
were two ^rcat powers in the barons (as is pretended), one of 
bringing in money into the exchequer, and the other of paying it 
out, that yet ihcfc books (lioulJ be all lilent as to the greatett 
power of paying it oik, is very flraiige and unaccountable ; which 
indeed does .nduce inc to believe, that there is no fuch power in 
the baron'', and that thok petitioners have mentioned in their 
petition the only way of having their :nnujtics ; that is, as their 
former payments were made, v}%, by warrant from the lord 
treafurer. 

Now I come to the objcL^ions. 

First, "I'hcy quote RyLfs Pfacita P n? liamentdria (m) ; but 
if I can. apprehend them, ihofe w’ords make againft the petitioiiers. 
Then Margery Parker s Cafe (n) was miglitily infilled on, and 
indeed at firfl I thought there was fomething in it 5 but upon a 
ftridl perufal I find it is confiftent enough with my opinion : in- 


(a) Originally publiHiccl in French in 
} but there is an cJiuun 

of 1646. 

(S) Home's Miiror of Juiticc:-, cjp.i, 

f, 14* 

(e) Fleta, lib, 2. c. 25. 

(J) Bruton, ch. 2 . f. 6. 

(e) Croipp. Jiinfdi^ion of (Courts, 
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( f ) t . In(t. 551, 
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(/>) PiihliHied in 1669. 
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Couit of Exchequer. 

{k) C.inibdcn’b Britannia. 

(t) Smith’s CoizimonwcaJth of Eng- 
land, 

(w) Ryley, 251. 253. 257. 262. 
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(«) Ytar Book, 9. Hen, 6, pi. 12, 
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The King deed Babinc TON mentioned there a remedy by petition to the 
agairtft barons, but this was only a word flipped oilt ; but the Court gave 
thk^Bankers reg-rd to it, and wore of opinion agaijift it, that there was no 
Case. icrnciiy. And it is obfcrvable, that Brook in his jfbridg-^ 

tneiH no iiv lico of Bakington’s opinion, though he does 

of all the reft of the cafe. The next thing objeded is, that the 
barons do every Term {cniiQiUh crate to the officcis of the treafury 
under the cxchequer-feal to pay money for paper, pens, aridotlicr 
necelTaries for the couit of the exchequer ; the charge of which, 
I am told, comes to two or tiiree hundred pounds a-ycar. To 
tins I arifwer, that flrft this writ goes withoutany judgment at all^ 
fo that according to this, the petitioners needed not to have had 
any judgment but the true reafon of ilfuing forth this writ is 
grounded on this : *ln the treafurcr’s commillion ti^erc is this 
claufc, that he ihall pay out fuch funis of money as are required 
pro nectijp2rits fcaccarii : but of this writ they take no further 
• notice than as accrtiScate w^hen they make up their accounts. 

Now for the precedents. 

The court of exchequer is guided by multitudes of prece- 
dents (a) but here they have not one precedent for fuch a power 
over the king's fevenue, to which the l.iw has fo great a regard j 
for there is nothing in the law fo fenced, fo guarded, and fofecured, 
[ ^ -I J as the king's inheritance: where that is concerned, there muft 
be petit JoK of rights an inquifition found, bcfides fcarches, &c. ; fo 
careful is the law' of the king’s inheritance and revenue. *But 
now here the king muft lofe his fi ccholJ without trial, which his 
fubjects ihall not do, as appears by Magna Chart a (b). 

In the next place I fhall anfwcr the cafe^, which indeed give 
life to the preleiit cate, and arc the foundation of it. P'iRST, 
as to NevilPi Cafe (c) : I obferve the petitioners counfcl do not 
agree in their title to it : fome fay, it WaS grounded on ^ petition of 
rrjht'j others, that it was a inorflrans de droit \ and others, that it 
was a complaint agiinft the olheers of the treafury. But true it 
is, that Mr, Piowden is precilc and exprefs in the point, though it 
feems to me to be but his own private opinion \ and 1 muft take? 
the boldncfs to fay that he is miftakcii, as will appear from thefe 
books, 13. 7, pL 15. 4. Edw, 4. pL 23. h. I. Leo. 190. 

j. Jnd. V53. Sa'T'dfj 125. all which cafes happened but twelve 
years artcr iVVc'/V/'s, and yet are contrary to it. By the fame books 
ana! the fame rcafons it appears, that IVrotfds Cafe (d) ought to 
have no moie w'cight than Nevildsj ife. 


(:i) Lane'fc z. Co. i6, Moor, 

i; 6 ^. Kentfj v. Bernard, Cro. Car, 
513. PJowd. 230. 320. 2. Roll. 

52,1 Crjo, Cat. 528. 

(/>) tj. lien. 5. itar. I. c. 20. ; rhe 
3. I, c. 24. ( the 75, 3. 


Hot. 1;. c. 4.; the 28. AJ-y. 3. c. 3, 3 
rhe 52. /An. 3. c. 22. i the 15. 3. 

c. 12. j and the 16. 2. c. 2. 

(tf) Flowd. 377. 

(J) Plowcl, 452. 
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Therefore I conclude, that this jud^rn^nt given by the ba- 
Tons of the exchequer isun erroneous j a Jgnieni, and ought to be 
^erfed, • 

HdIt, Chief fujlice^ contra. In this cafe there have been two 
points made : 


Hornby ; uE^ 
1M»J Bankehs 
Case. 


First, Whether this grant be good ? 


Secondly, Whether there be a proper courfe taken by the 
patentees ? 

There has indeed been a third point ftarteci by my bmthcr 
who argued laft, and that refpe«3s the entering of the judgni'^nt. 

As to THE FIRST QUE'^TION, 1 hold the grant to be good, and Comb. 270. 
all who have argued here have coiicurrcici tn thj fam;, opiiiion. 

I do confefs, that thi*? is the great point of the caf •, and fo much 

has been faid to it that little more can bo added ; but I inufi: f:y 

fomething to ft, though I cannot but repeat. I hoid, that 

King Charles the Second nigiit charge this branch of his revenue; 

and my reafon fn* my opiruon is but fhort. * It is, becni/fe ihe * ^ j 

king was feifed of an eftate in fee of this revenue ; for to fuch an ^ 

eftate apower of alienation is incident (^/). And I ukc it to b ■ the 

intent and the exprefs words of the act, that the l«ng Ihi^uld have rfs* kin^ nu) 

aright and liberty of alienating and charging thisei'uite. It is no M/.n im ic.".**- 

obje^ion, that this revenue was given to the king und.r a trull ; 

for notwithftanding that he might alien it. So fjver d Icings of 

England have founded corporations of charitable ufes, and y..t iiieie 

perfons incorporated might, notwithilandingfuch trull, .dien chvur 

eftates ; fo may dean and chapter theirs ; fo may a biihop uitn the 

confeiu of dean and chapter; fo a parfon, with the conftr'.t (.f riic 

patron and ordinary, might have aliened the land of wdiich I :* vw.s ^ 

feifed in the right ot his church ; but the king has nobody rv t[.nted 

to confent to Ins alienations. I'o fay* that he may alien by rhe ho kr g :o do 

confent of the eltates of the realm, is as much as to fay he cannot wi (>n^> 10 the 

alien without an adt of pailiament, which he may clearly do. And 

indeed this revenue comes to the king by pur/hafe ; for he gave i\ 

recompence for it, viz, part of his Jianding revenues’^ it being the ^ \ 

pft>fits that did arife from his weras and Uzerics. Bu^t it is ob- 

jedled, that this power in the king of alienating his revenues ir.ay j,; 

be a prejudice to his people, to whom he muft recur coniinn:’.liy ' o. 44. b. 

for fupplies. 1 anfwer, cliat the law h.is not fuch difhoiiourabie 

thoughts of the king as to imagine he will do anything amils to * ^ 

his people in thcife things in which he has power fo to do. But 

that which I iiuilt on is, that it is abfurd in its nature to reftrain Mo.’ 4 16. 

the king from a power of aliening his revenues ol which he is Godb. 317. 

feifed in fee. It is againft the nature of the being of a king that ^ 

he ftiould have lefs power than his people ; for before he was king no*a^6^4«..f*b. 

he had power to alien. Now when the crown defeended upon ,, E. 4. 8, 

him he is feifed in jure corona^n^ (hall he then have lefs power i, il, 7. 50. 
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Tut over thofc very lanJs than he had before the defeentof the crown ? 

or di fabled to alien by being a king ? This would 

the'^Bankers ag^intl a common principle oflaw^that ihe defeent of the crown 
takes away all difabilitj^ (a). Then it is repugnant to the confti- 
tution of the government. Siippnfe a king fliould be under a 
prefect danger of being invaded, if the king could not raife money 
by alienating his revenue the nation might perifh *, for he cannot 
other Wife raife rnoney than by an avS of parliament, for which there 
might not * be time : and therefore heretofore the kings of Eng^ 
land have borrowed feveral fums of money by mortgaging their 
L'^nds (/»). And there ought to be a power in all governments to 
rewi^rd perfons thatdeferve well, for rewards and puniihmcnts aro^ 
the fupporters of all governnici.ts ; and it has b»*cn the conftant 
iifagc of the kings of England to reward perfons dcfer'Mng of th^ 
government out of the crown revenues, by penfions, and giving 
eilates to fupport the titles of earl and otlici dignities (r). And 
this has been a lowed of by act of parliament, as appears by 
34. Hen. 8. c. 20. But foiTie perhaps will fay, that I have been, 
talking little to the purpoie, for that they do notdeny that the king 
might alien his ovvH demefnes, or any lands that come to him by 
deicent or purchase ; but, fay they, this revciree was fettled by adt 
of parliament on the crown, and therefote it camui be aliened. 
But I do not find a iy fuch diffiiuflion in our law books, nor any 
authority f'om coiiimon or fbtutc law that retrains the kings of 
j 4 tieUnt England from aliening any Aut of ih.ir revenues. As for the 

becaure they fceincd mtdt appropriated for. the 
fed bi**the\ing ufe of any of his revenues, for they had fevtrar privileges 

in h\% pcrfonal all relating to the king ; as not to be implcathd out of the manor, 
eipacicy. to be free of toll for all things concerning their fuilenance and 
hufbandry, net to be impanelled on anv inquclt ; and yet, not- 
withftandiiig all this, thele lands were always alienable ; and if 
thele lands were alienable, What cUates in the crown are not 
alienable? And our books' do take notice that thele eftates are, 
alienable (d), 'I'hcn v.hat rcafon can be given why fome eftates 
Ihoulu be aliened, and otheis not ? W hy may not the king as v/ell 
alien thcA- eftates as he may the flowers of his crown, as appears 
in the (J Strata Marcella s Cafe (c) f' for he may grant a 

county palatine, which has jura regalia \ fo he has granted a power 
to pardon treafon or felony, SiQ. Indeed thefe prerogatwes are 
re-aflumpd to the crown by the ftatutc 27. Ut^n, S. c. 24. but the 
grants were not void. Then if an eftate be fettled on a fubjeft by 
a(^i: of parliament, it will not be denied but that he may alien fuch 
tftate ; and v/hy lhall not the king have the fame privilege ? It 
appears in fa<ft, that he has always done it : fo all the lands that 

(a) Pl^'w^pn, 105. Dyer, 22a. Staimdford Prerogariva Regijj^ 

(b) CoUon’s pLjrt. T75. 38. 4. B«c. Abr. 205. 

(tf) ScNlen’s Ii.lts of Honour, p, 838. (c) Co. 25. Moor, 474. Palm, 

and Calv’in's C-ilc, 7. Co 12, 78. 1. Mod. 232. 4. Bac. Abi"^ 

/d) Viiz. N.-Ji. Bicv. 13. 166. and 105. 

belonged 


Case. 

Sid. 137. 
141. 

i. Hale, 6i* 
101. 

Co. Lit. i6. 
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belonged to the abbies and monafteries were aliened by the * king, Thk Kiw« 
and yet they were given to him by a£l of parliament, and by jiq^"*^***^ 
general words, as it 9 S here ; fo the cuftoms have been always the^^Banksri 
granted and charged by the king, and yet they were granted to Case, 
him by a£t of parliament. The authorities in our boolcs are full ^ 

to this purpoie \ as the Tear Books ai. Ed. 3. 47. 2g. Ed. 3, c. 2B. 

Plowd. I, 2. 4. In/}. 45. Davis^ 7. 14. Knight 07 t^ 1684. 31. 

But it is objc(fi:cd, that this revenue was given in lieu of inherit- us- 
ances that were unalienable, the wards, liveries, purveyances, 

&c. though how the nature of thefc inheritances can afFcdl ’ 
inheritances of another nature I cannot fee ; but even thefe ^*^*‘*'' 
.inheritances were always in effect alienable, for they might have 
been rclcafed. The king may grant to be free of pi ifigc. Sir Tho^ 
mas Waller's Cafe \ and fo wercfcrvices in capite^ and purveyances, 

&c. Some opinions have been urged whiah fay, that the crown 
revenues could not be aliened, as Fleta and Bratlon ; but 
thefc books arc only ornaments to the law ; they are not looked on 
as authentic, cfpecially where the pradlice has been always to the 
contrary ; but Britton {a) is otherwife, andfo is Sdden (b). And 
Bradon hiinfelf feems to be of another opinion where he (liys (r), 
that even res facr^t arc alienable by the common law, though 
“ perhaps by the canon law they arc not to be iiliencd/' So the 
ftatute of nigamis alfo admits, that the king# may grant away 
his revenues, forte feue^ in his book de Laudibus Lepum Anglia.^ 
fays, that the government is not only re a/ but legal and 
political and tliendifcouifes of the particulars wherein regal 
power is* reft rained : and if our conftitution had been fo that the 
king could not alien his Linds or revenues, it cannot be imagined 
but that he would have mentioned a thing fo remarkable, cfpecially 
in a time when there w^erc fo many grants made by the crown ; 
though indeed at that time there were many acts of refumptioii 
made, as there w^erc before and after ; as in tne reign of Henry the 
Fourth (d)^ and in the time of AL';2'7 Henry the Eighth^ i^c. which 
are a great d: monftiation that thofe grunts could not be revoked or 
^voided but by adt of parliament. It is objcs:ted, iha,t i\\c fee ’farm 
rents in the time of King Charles the Second were granted by adt 
of parliament ; but they might have been granted without that IThy?”'*” * 
adt i it was only made to encourage purchafers, to make good the 
letters patents beyond all fcru[)lc, and to give power to fue for the 
arrears of rent, and to diftrain, &c. ^ 'rhen it is objedfed, that piovvd. iol. 

if this grant of the revenue Ihoiild be alienable to the fubjedls, « 

that then the king’s officers of excife would be the fubjedts officers. [ 57 J 
But that does not follow, they are only a means to convey to their 
fellow- fubjedts their right, and that which is granted to them by 
the king’s letters patents. So the juftices in eyre^ and of oyer and 
terminer^ fAc. arc the king’s juftices \ and yet they convey jufticc 


(a) Britt. 87. 

beldcn, 549. and 552. 


(f) Bn^on, hk. », c. 57, 

(</} Vear Book 6. lien. 4. pi. 14. 
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to the people. 4. /«/?. 162. As for thefe letters patents them- 
felves, it is pliin by tbe whole tenor of the patents that the king 
was not deceived in his grant ; and the conriJeration being exe- 
cuted, though it be falfe yet that v/ill not avoid the grant. Plo, 
554. So that I conclude this point, that thefi letters patents 
which charge this branch of the revenue are good and fina in law. 


I come now to the second point, and that is concerning 
the remedy taken by the patentees. And ! hold they have taken a 
very proper and legal rerh^dy. We are all agreed that they have 
a right ; and if fo, then they muft have fome remedy to coinc at it 
Remedies to re- too. The remedies at common law to recover againft the kin^ 
coveragainft the were by petition^ or monjiranz de droit. Indeed there is anew 
remedy now givzn by the ftatute 2. Edw. 6. c. 8. and that is by 
Skin. 608. way of traverjg to the king’s title. 4. Co. 54.. 2. hijt, 688 

Tetitio>^of But FIRST, a petition 'of right is not neceffary in this cau" ; not 

the naiaic ot it. but that a man may proceed in this way, and admit himfelf out of 

pofleflion ifhepleafe Rut it is not neceffary for ta^o reafons : 

First, Becaufe a petition of right is grounded always upon a 
nnked matter of facJ fuggefted,and not of i ecord ; and upon fucr^a 
fuggeftion there is a commiffon iffues out of chanc*s.ry ( a). 
But here the title is derived by letters patents, which are of record ; 
fo that here is no matter of fi(ft to be enquired of. Second LV, 
The patentees do not endeavour to deftroy the king’s title; but 
petitions of right do fo, and are geneially inconfilleiit with the 
king’s title. riien this annuity is not turned to a right, as if 
there had been an attainder, ?cc. ; tlicrefoie why (hould thcre.be 
Monfirantde a petition of right ? 1 take this remedy to be by a tnodjlrans de 
where It remedy is to be fued at common law, when the 

party’s ^ title appeared of record A monjlrans de droit or^ 

* C 5^ ^ le mai-Ke (v\hich is all one in effe6l) always lies where the 

tide or right of the king .appears, a? well by mattej of record as the 
king’s title ; and thiv- appears fully in The Sadler^ C'tfc (r). Aifo 
it is plain, tliat a ino^'lirans de droit lies in 1 he ExcHt(^KR : I 
think there no doubt of that. It is objected, that the petition 
ftioukl be firll fued to the king ; but by the records in Rylcy [d) 
it appears that thefe petitions of right have been fued to the court 
of king’s bench. But indeed tnis petition d.ffeis from rhofe ; fer 
this being only the way of complaint, there needs no iiuiorfenicnt, 
as in the other cafes. 


The next objection is, that in this precedent there was a 
liberate. 1 his wi it is in its nature a writ nf ulk.vance (e) ; but 
this Wiit docs not give any manner of jurildiciion, for the court 
Rower of the may hold pica, and proceed without it. But the next anfwer that 
barons of ihe J give to this, and which may be fa tis factory to any body, is the 
•nfwcr^^dc 5- E.ich. 2- c. 9 . which directs THE barons of THE 

mandV. EXCHEqufr to anfv/er every demand, without any writ or letter 

from the king; fo is 4. Injl. 110. So that 1 take it to be very 

(a) Year Book 9. 4* pi. 4. (d) Ryley's Placita Parliamentarian 

Co Ent. 46Z. 957. 351. Staundford, 72. 

(A) ICeilway, 178, RcgiAtr, 

(0 Hob. 334. 4, Co. 54. 

plaiii) 
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plain, that the barons might proceed here without any writ 
at all. 

But it is objected, that rhe v/rir (hould have bcendircdlcd 
to the treafurcr, &c. Put this needs not ; for the treafurer has 
nothing to do witii civil picas (a) Indeed Fitzherbfrt (b) mentions 
the treafurer ; but that is a common error, and the writs need not 
be fo direfted. It is true, as niy Coke obferves, that the 

legitimation of any cafe ma be fufpedted that has no cafe of kin to 
it ; and I agree to that rule : but I think I have found out foinc 
kindred to this prefent cafe, and that is the cafe in Cokers En^ 
tries (r) ; for there thf bapons did allow certain liberties, and 
^Ifo the payment of a rciil-c large granted by the king to my Lord 
Hunjdon, So the cafe of Margery PdtLr [d) is a confidcrable 
authority to this poiiit ; flie had an annuity oat of the rnagna cuf- 
tuTfia of London^ granted by the v]ueen, out of a fu.n a/Iigned for her 
dower, to leccivc of the cudomiis ; the queen fliall not have 
aflion again (t the cufromeis, but muft fue to the barons of the 
exchequer ; ^ and Alargery Parker may fue for it in the exche-^ 
quer in the fame niannei as the queen might for her portion. 
Then there is my Lady hroughton^s Cafe^ wliich happened in the 
twenty-fifth year of Clvnlestht Second. My Lady Broughton 
forfeit 'd the keeper’s place of the new prison to the kino-^ 
who th rcupon made a f izurc ; upon this the dean and chapter of 
Uejlmin>'er came into the court of exchequer and claimed the 
inheriiance, Jiid thv- king’s hands were amoved. Indeed this mat- 
ter yvas hint Jtirred in the king’s bench, for they gave judgment to 
feize the prifon. Now if the court of king’s bench might hold 
plea there of a morjirans de droit^ bccaufe the feizure was there, 
why n ay tht y not as well proceed in the exchequer by mon^ 
Jlrans dj droil^ becauic the money is there ? It is true, money 
comes into and iflucs out of the exchequer without the barons ; 
but, with fubmifiion, the right of bringing in and illuing out of 
jLhc money belongs to the barons ; and if^^you make the barons 
only judges of the right of coming in of the kino’s money, you 
make them judges but of half their bufmefs which belongs to that 
court; fertile barons have the judicial pouter over the whole 
court of exchequer. And to fay that the treafurcr and his officers 
have no coircipondcnce with the barons is not true ; for all the 
books talvc nonce oi them as pc funs that all bc-lono; to the exche- 
quer. Some have obji.cled, t/iat this court ouglit repulariv to 
hold pleas only where the king m party, and that this court ufed 
to be prohibited to proceed in any pleas that do not concern the 
king , and in 2. L^L 5151. there you may icc what pleas they 
may hold. But heic tiie ph:a do^s concern the king ; for here 
is the king’s grant, and the fuit is to the king ; and this determi- 
nation of the barons in tins cafe is not thus anvjudgment of their 
own, but the king hinifcl', by rcafon of fuch his letters patents* 
has obliged himfelf to make fuch payments. As in the cafe of an 

(«) RegifteM37. (r)Co.Enr. “ CJaimof Lihcrties/’oi. 

\ y ) FiCz. N, B. IZ9« In 9, Hm . 6, pi. 13. 

obligatioii 


The ICin« 

agaitifl 

HokNIlY ; OH, 

ThK HANKCkfi 
CAt,E. 

Of ilic treafurer. 
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obligation where debt is brought upon it, and a recovery is had } 
it is not fo much the judgment of the Court that binds the property 
as the obligor himfelf, who by his bond has" fubjeited his property 
to be determined by die judgment. 

Now as to the authorities which feem dircftly to govern this 
point, and the objedl:ions againft them. There is Sir Thomat 
JVroth^s Cafe>^ in Plowdcn which I rely upon as a clear and full 
authority in this cafe, notvvithftanding all the objcdlions that have 
been made agaiidt it. * King Henry the Eighth had appointed Sir 
Thomas Wroth to be gentleman-uflier of the privy-fchamber to 
Prince Edward-^ and he granted to the faid Sir Thomas^ for the 
cxercife of the fame oHicc, an annuity of twenty pounds, to Be had 
and yearly taken to the faid Sir Thoynas from Lady-day then laft 
paft during his natuial life, by the hands of the treafurer of .his 
court of augmentations of the revenues of the crown for the time 
being, of fuch his treafure of the fame revenues as fhould remain 
in the hands of the treafurer at tv/o times in the year, &c. The 
chief objedion againft this cafe is, that there the grant was under 
the feal of the court of augmentations, which was incor- 
porated with THE COURT OF EXCHEQUER ; but that 1 deny, for 
that court was never legally united to the court of exche- 
qOir, as was adjudged in Pyrr, 216. ; fo that the objeftion, that 
Sir Thoynas lVroth\ grant was under the feal of the augmentation 
court, and under the furvey of it, is gone. Then it does not appear 
to me, that ever the court of augmentations had any power ex- 
prcfsly given them to relieve tlic grantees of fuch rents. I have 
looked over the adt of parliament by which that court is confti- 
tuted, but 1 cannot find any fuch power : but I think the court of 
augmentations did proceed in fuch manner that it might be alfo 
reputed a court of exchequer \ and the court of augmentations is 
by exprefs words made a court for the new revenues that fhould 
come to the crown, whic’h arc exempted from the jurifdieSlion of 
the other court ; but that which I infer from hence is, that if this 
new court of exchequer did in fome cafes relieve grantees of rents, 
&c. certainly the old court of exchequer fliall have the fame privi- 
lege. 'I'here are other courts which have alfo proceeded in the fame 
manner ; as the court of wards did ufiially hold plea of thefe 
matters, Elizabeth granted to Allen [h) under her great feal 

an annuity of lorty pounds a-year, to be paid by her receiver of 
the couR'r OF WARDS : this being payable by the receiver Is 
fii the nature of a rent-charge. So the court of surveyors, 
erected by 33. Hsyy, S. c. 39. proceeded in the fame manner, and 
relieved gi an tees of rent- charges, &c. As to NevilPs Cafcy alfo in 
Plovjden I take it likewife to be a full authority in point. 
An yearly rent-charge of three pounds ten (hillings was granted to 
Sir Henry Nevill^ and another for the cxcrcife of the office of 
keeper of a park out of a manor for their lives ; one is attainted , 
the rnanor comes to the pofleflion of the' king ; the king fhall nei- 
ther have the office nor the rent y and the arreru's of the faid 

(tf) Flowd. 452. (^> Cro. Jac. 78# («) Tlowd. 377. 

annuity 
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^innuity were paid to Sir Henry Ncvill at the * receipt of the ex-i^ 
chequer by tie hands of the treafurer and the chamberlain. 

Firft, I grant that thofc lands were alfo under the furvey of the 
court of augmentations ; but that, I conceive, makes nothing 
againfl: me, for the reafons before -mentioned. 

There are feveral other records which have been already quoted, 
but I fliall not trouble you with the repetition of them. I fhall 
only mention fomc few which I think have been omitted; as, in 
Trinity Term, in the firft of ^leen Mary^ Roll 126. ; in the 
fecond of Elizabeth^ Roll 145. ; Michaelmas Term^ 13. J^yeen 
Elizabeth^ Roll 347* 5 Hilary Term^ 13. Elizabeth^ Roll 143.; 
Eafler Term^ i. Roll 108. In all thefe records it alfo 
appears, that money ilTued out of the exchequer by order of the 
co.urt of exchequer ; and it is highly reafoilable that they (hould 
have fjch a power. Suppofe the king purchafe land that is charged 
with a rent, the king mull take the land together with its burden ; 
but in fuch cafe it would be too hard to drive the grantee of the rent 
to his petition of right to the king ; no, certainly he may come to 
the court of exciicqucr by way of petition to the barons, who may 
give him relief. 


Thk 
agaiMjt 
Hornbv f 

THB BANi;il^« 
CAt«.' 


Money iITuing 
out of THE BX* 
chi:qj;er by 
Older of TN^ 
XXCHEqjl/EM* 


It has been objedted, that money which once comes into the 
exchequer can never be taken out, Reg, 193. iBut if this be true 
in a general fenfe, that none of the king's revenues that are brought 
into the exchequer can be paid out, it would deftroy all annuities, 
rent-charges, and other payments, which the crown is obliged to 
iT)a*ke. It is true, if a man be outlawed in the king’s bench, and 
the party’s goods are feized into the king’s hands, and then tho 
outlawry is reverfed, there can be no rellitution [a). The rcafoi^ Reftltution of 
of this is, for that the court of king’s bench cannot fend a writ to 
the trcafuier ; and the couit of exchequer have no record before 
them to ill'ue out a warrant for a rcflitijtion. So if an attainder be 
reverfed, the mean profits taken into the exchequer cannot be re- 
ftored for the fame rcafon ; and alfo for that the king cannot be 
made a dilTeifor, and the llataie gives a remedy only as to parlia- 
ment. 


There remains after all a great objcdlion, had it any weight, 
and that is, Cui bono ? If the patentees ihould iiavc judgment for 
them, \vhat will it fignify, it they cannot come at any money f 
As to this I do think, that as foon as the writs are delivered to the 
officers of the exchequer, I mean the trcafuier and cliambcrlain, * T ^2 J 
the property is altered, and the officers become debtors to the Aftion of debt 
parties, as appears by 2. Hen, 7. So as foon as a fieri facias is on a liberate^ 
delivered to the Iherill, and upon it ^ goods arc levied, the property and why. 
of the goods is altered, and the fheri IF becomes a debtor to the Ante, 13, 14, 
plaintift’. So an action of debt will lie upon a liberate ; and fo it 48. 
has been adjudged, Skin. 257. 

I fliall only obferve one thing more, and fo conclude, and that 
is in anfwcr to my brother who argued lall ; for he ftruck very 2. Saund. 47. 
hard at the judgment given by the barons. He thought that it 344. 

{a) But (ee Cro. £liz. 278. z. Vern. 311, Bunb. 205. 


was 
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Ki*r* was very erroneous, and therefore void ; but, with fubmiflion, I 
againft take thi s j udgfTient to be as Well as it can be: and whereas it is 
^•'^Ran’kims thejudgiTient, that the money fhall be pai Jby coin mi -loners 

Ca»«, and chamberlain of the treafury, it muft he underftoo J of the receipt 
of the treafury, and not of the lord high treafurer, which odice is 
long fince expired. 

As for the levying of the tallies mentioned in the judgment, it 
does not hurt ; it is at moft but furplufigc. But ihat^vyhich I 
infift on is, that though this judgment, in rcfpjcl of form, or any 
material point of it, ihould be erroneous, yet if your lordlhip 
fliould be of opinion in the twohrft points with me, you will then 
give a new judgment, fuch as the court of exclicqu. r ought to have 
given j for that is the law of this place, as appc.i F by 31. £Jw, 3. 
And this !aft point was- fo ruled upon a debate in the hnufe of lords, 
and was the cafe of The Kin^ v. Sainthell^ in the thirtieii* year of 
Charles the Second. 

So that upon the whole I am of opinion, that the judgment 
given by the barons ought to be affiimed. 

But afterwards Somers, Lord Keeper^ was of opinion to reverfe 
the judgment, and accordingl)' it was revei fed. I'hc ground upon 
which lie gave hib opinion was, that the patentees had not taken a 
proper remedy by‘pKTlT?ON to the barons, who have no power 
or controul over the king’s treafury, &c. and that their onl} remedv 
was by petition to the iciNohimfulf. He infilhnimuch upor\thc 
faine reafonsanugrounds which T itEu v, Ch/i ite^ went on ( aj, 

(<at) SoMtRi., Lo> d diflin. f r tHAriR u was and (h« 

guidwid hiijiK-'f ufw)n this occafion b) c ne judri’ vnt ol '’■he couri or i.xche- 
ol the moli fliijoiato arpjumeots evci dc- i i. Si, T. tail, i -^7. But 

JivtrCtl in West viin^t m Hali., edit, it crHii-led by l^. ^ 13. If'di. 3. 

1 7;; 3, 111 4'(?. ; but a m .|ority cl the c r^, T. i “ 1 !i.u iii lici; .uid dilcf amcof 
Judges wbo <iifutd in txcluqotr “ the p rpetn 1 ann'nl p^ylllenrs ,incl of 
ciiamber vvcie un.ir.mioufly of opinion on “ all arreais ihorcot, j:nn:ed by /c5 
the firll |i:)i if, rli^u the ^i^nt rut of the “ the Srcond out of llie h^^reditaiy tx- 
txcilc Wds and a ina’ioiityof rbenj ** uifv, ihe laid excifv IhtnJ’d bt cbar.'ed 

concuired with Ilor,T, Ciiif Jufltcey “ with the pciyuunt of thitt percent, 

U the opinion of Ti»i uy and Lord “ pn arvum on the p mcipdl fum'; due 
S 'Ml R ihit the ptntion to the l> roi)» “ to the rcij-'etTvc p.tio'rei*, Iuhje6> to 
of t.ic cx,htqi/ti vv lb the pro[>er rtMiicdy, << be redtfiDfd on c!ie paym nt of a 
A qoftft un tncMvfoic wis made, Whe- <* woi /y of ti f ptim i]>^l fun^is mentioned 
tl’.cr tl.t opnuon of the m.ijonty of the “ in th:ir pateiUb.’* The mo'ely of this 
'jfudors Ih. old p»evail ? or, W'hclJier debt due 10 th * hankers amounted to the 
chry w^' afflfhintt to the Lord fum of 664,2631. By the Aatute of 

Tekasuxi r L«'R» K,efpir ? And 3. Geo, i. c. this fum wes provided 

on iliis pi.i:it icfcrrcd to thl /onto he fuI-'cnbcH into a joint ft oek of 

ivv, I VK jv'Di.t-*, feven againft three annuities .it ft'r per ceut. per anmunty re- 
htid, thar the ItRD 'Ireasorfk and decmable hy p.si li iment, and ti ansferable 
Loro K-rErifK weie not coi«cluded by at the Bank. Many of tliefe debts, how- 
thc 0|Mnions oi t'le J'jdres, and therefore evtr, remained unclaim^d, md in the year 
th.it ihf. L( RD Kr'EpiR ^thtre being no 1726 therercma'ocdin the exchcqper the 
LiRD rKn.-\MK r) might givcjudgmem fum of 10,715!. 5s. 3d. which had hem 
in thiscai acco rin.y to his own opinion ; rtferved to anfv^er the annuities on fiich 
and acroidingly Lord Som i- as reverftd unclaimed dibtr. Fy 13.^00. i, 
me judgment nf the colrt of ex- c. 3. the faid fum is dircdled to make a 
CH t R. But the cafe was afterwards part of thcyinJtia^ /"^d, and to be applied 
earned by writ of eiror into Parliament^ towards tlie redemption of the annuities, 
hen thejudgmentef the court of ExcH£- as direAed by the a£>. 
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Cafe 23. 

T he point is this : A man devifcs to Jane Shore^ the wife If a leftatorde- 
of j, S. the ilTues and profits of certain lands to be paid 
by his executors, * 

certain lands to 

The queftion is, Whether this be a dcvife of the land to her for 
life ; or whether the executors fliail receive the profits to the ufe of 
the dcvifee ? ,he executor. 

Holt, Chief yujitce, To be paid by the executors to her” 

Ihews the teftator’s intent that the hufband Ihould have nothing to reedve 
do with it (a). Why Ihould not this be a devife to the executors rents and profit! 

to the ufe of the 

wife. — S. C. port. loi. S. C. i.S.ilk, ;i28. S. C. Comb. 375. Yelv. 73. Cro. Elii. 674. 
734. Cro. Car. 368. Allen, 45. Carter, n;. z. Vent, 57. Lut. 824. Salk. 679. 3. Lev. 
259. 3. Aik.48f. 5. Bac. Abr. 38i» *. Chan. Rep. 117, Cowp, 43. 499. i. Term Rep. 
346. 4. Term Rep. 89. 


(«) A tefiator devifed lands in truft 
to pay the rents and profits to his daughter 
(whofe hufband was then living) for her 
life, notwithflandlng her coverture, and 
to be fubjeff to any controutf fisfr. of 
hfr bujhandy nor liable to any debts 
which be had or fhould con trad! ; after- 
wards the devifor made a codicil^ taking 


notice of the death of the daughter's huf- 
band, in which codicil he ratified and 
confirmed his will. And It was held, 
that the intention of the tefiator clearly 
was, that his daughter fhould enjoy the 
eftate free from the controul of any huf- 
band, Beable v. Dodd, i • Term Rep, 
193. 


for 



againfi 

Allkn. 
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for her life, upon triift to pay the profits to her ? And this is fully 
to perform the will^ the intent of which was to exclude the hufband 
wholly. 

Adjournatur. 

At another day^ 

Holt, Chief JuJilce. The queftion is, Whether tliis is a dcvife 
of the lands to his wife for her life, and that the other words (hall 
be void j or whether it fliall be to the executors for her life ? It' 
fcems to me to be a devife to her ; for a devile of the rents and^ 
profits is a devife of the land itfelf \ and if this {hall not be con- 
ftrued a devife to her,, then the Lift words contradicl: the former; 
and then you will make a devife by implication to the executors 
againft an exprefs devife before. 

Rokeby, yujiice. But then the hufband (hall intermeddle 
where the devlfor intended to exclude hhn. I rely upon the cafe of 
Griffith V. S7nith(a) : A mm polielfod of ^ a term for years of 
lands, devifed the profits theieof for f> many years as he (hould 
live ; and after he devifed the profits thereof to twenty of his poor 
kindred ; and that after the death of his wife the lands fhould be let 
by the advice of his overfeers, and the rent diftributed to his faid 
poor kindred ; and made his wife executrix : and it was refolved 
by all the Judges in the exchequer chamber, that although a devife of 
i foe profits be a devife of the land itfclf, if there be no othlT circum- 
ftance in the cafe, yet becaufc the devifor had declared, that the poor 
kindred ihould not have the property of the term, and he had ap- 
pointed a Icafe to be made for rent, the executor had the term upon 
the confideration to make the leafe and diftribution, and the poor 
kindred had only a truft, ai^d no intereft. 

Holt, Chief Jnfiicc. In that cafe it remained in the executor^* 
and not in the devifecs. 

Eyre, JnJlice. I think the fubfequent words make it a devife 
to the executors in truft for the wife. 

Judgment for the defendant, Holt, Chief Jufilce] differs^ 
tiente (b). 


(«) 753. 

(b) Salkeld fays, that Holt, Chief 
Japice, feemed llrongly to intline, that 
the executors were truUees for the wife, 
S. C. I. Salk. 128. It appears, how- 
ever) that he was aftcrwaids of opinion^ 


that V was a devife of the land to the 
wife. Blit the other Judges were of a 
contrary ♦•pinion, S. C. Comb, 373, | 
and in Trinity Term, 8. tf'iN. 3. judg. 
mciu was given for the defendant. 


Lady 
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Lady Gerard Lord Gerard. Cafe 24- 

T ADY GERARD brought a writ of dower ^ and demanded the T\\q chief feat 

third part of a capital mefl'uage called Bromley Hall. 

Xhe defendant pleads, that time out of memory it had been called family, al- 
as well by the name of Gerard's Bromley as B^'omlcy Hall^ of which 
Sir Thomas Gerard^ Knight^ was, in the firft yQ2x of James the poflTeflion be- 
Firji^ feifed in fee; and was by the faid King created Lord yond the time 

Gerard^ of Gerard's Bromley^ he being refident and commorant ^^ 5 *^ memo- 
with his family in the faid capital meiluage ; and the faid rneflliage vested into cT«/ 
^then became caput baronia fuec^ and derives the title of the rneflliage 
and barony to himfclf by divers defeents, and demands judgment pofleflbr being 
if fhe fhall be endowed of it, and avers, that lie had aifigned to her created m htd ^ 

a third part of his other lands, &c\ therefore 

the wife of « 

The demandant demurs generally. hatoaet, ihougfi 

^ ' criated a petr^ 

The court of common pleas gave judgment for the demandant ; ftill have 

and how a writ of error is brought in the court of king’s bench. dower of fuch 

chief feat orca- 

C6unsel for the plaint iff \i\ error. With fubmifllon this is an manfion- 
erroneous judgment. * The rcafon of the judgment in the common 
pleas was, that now there is no Inch thing as capu't laronia: ; but I * [ 6^ ] 
hope to prove there are at this day many capita baronia^ and that ^ ^ 
they are exempted fiorn dower : and this appears in the Firji hijii-- 
tute (a)y Braidon(b)^ Fitzheiberi (c)^ the Tear Bock (djy Brit-^ S, C, i. Salk. 
tQn*{e)^ aud Dugdale (f). Of the capital meliiiagc the wife Ihiill 54. 253. 
be endowed, Ji non ft caput cemitatus fvje haronia \ and that this ^^.C. Holt, 260. 
privilege is perfonal appears in the Injlltuies (g)^ and in Selden (h). ^ 

The ancient way of creation of barons is altered : the king fcldoin 

creates a baron, and gives maiiors, &c. ad f/e/lenia?idum yiornen et 242. 

ouuS’i VIZ. to give him lands to hold of him in chief, but grants an s.c.romb.352. 

annuity. It is objected, that where a Voinan is oiue entitled to C-SImh. 597.. 

dpwer the king cannot deprive her of it, yet he may do it obliquely 

by this means of making a baiony : lo the king caiuiot exempt a Lev. Ent. 

man from arrefts, or being on juries, yet he mat Cicaieainana 76. 

nobleman, and then he fliall be exempted horn all arreils, and from 30. b, 

ferving on juries. Another ohjection is, that Ihe fnall have 

an equivalent ; but indeed that I take lo be abfurd, for cither the has 

aright or not ; if flie has a right, then there needs no equivalent. Brad. lib. 2. 

As for the recompence ihc has in lieu of this dt'wer, Hk h:’*= the fol. t;i,Q3. r,6. 

honour of being (4 ccuntejs ; and there are many woiumi in England 


2 }. 

180. 9. Hen. 7. I. Bro. “ Dower/’ 102. Cro. Jac. i?.. 


would be contented to loi 
countejfcs. 

3, Com, Dig. “ DowcC' (A. S.). Co. Lit. v b. iC b. 


gicat part or their d'.'wei to De made k; i-t .. 
^ ^ Heia, hb. 5 


'-R. 4. 


ritz. 


cap. 22, 


(a) Co. Lit. 31. 

(1^) BraA. bk. 2. 93* 

(f^ Fil7. Abr, “ IXavcm/’ S 9. 
(J) 4. //«rR. 7. Rur, 7, 

(r) Britten, 247. 


{/) Dugt^ilt’s Summons to Parlla* 
mosu 

'7^ Co. Lit, rT), ?. Tp»l. 

( ) .Scjccu*- J " 11. r. ; : 537 . 


i>Ut, 
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LADYCcRAk* But, SECONDLY, I take this judgment to be ill, bccaufe of the 
double amerciament that is laid on my Lord Gerard j and for this 
L6«© Guard, j rely on Specot's Cafe (a)^ that one lhall not be twice amerced in 
one adion againft one and the fame tenant, where the defendant 
pleads fevcral ifllies, and are found againft him. And prayed that' 
judgment might be reverfed. 


Skin. 592. 


The Icgi! con- 
stitution of a 
bai ony. 


[ 66 ] 


9. Vtn, 3. f). I 

c. 7* 


Wright, Serjeant^ e contra. By thefe pleadings it is not 
fhewed how tins houfe was made caput baronia ; fo that your lord- 
fhip may judge it to be fo. It is Ihewed, that Sir Thomas Gerard 
was made a oaron^ but it is not faid there was any baiony made ; 
and that there may be a baron without a barony appears in JVlAGNAr 
Chart A (h)^ where it is faid, die heir of a baron lhall pay no re* 
liefi unlcfs he have a barony. 'Fhe legal conftitution of a barony is, 
when the king creates certain lands to be a * barony, and they 
were generally castles lit for the defence of the realm. It is 
very ftrange, that becaufe Sir Thomas Gerard was made a baron, 
that therefore his houfe muft be a barony, and that his wife muft be 
deprived of her thiid part of it, to which flic had once a good title. 
Coke fays (c)^ the wifcfliall be endowed of all mcfl'uages,” and 
this is one. As for the indecency that the wife might convert her 
third part to inn, or introduce inmates, &c. the time may be 
faid of a commoner, but was never any objection. As for the 
authority of my Lord Coke, in his Firji Injiitute^ it is not his 
own opinion, but only cited as the opinion of thole ancient authors. 
It is faid in the comment on Magna Char i’ a, that the wife 
fliall have her quarantine in die chief feat of her hufband, ntji fti 
ao. Htn. 5.C, I. cajiruniy or caput baronia ; fo that they are the fame, for their chief 
feats were frequently caftlcs, and in fuch cafe ftie Ihould not have 
been endowed j but where ihe fhall havi. her quarantine there Ihe 
fliall be endov/ed ; that is anile. A^ ior the double amerciament, 
it is true a man lhall not be twice amerced for the fame things but 
here the demand is of rwofovcral things. First, Of the hundred 
and rents, upon which judgment wms prefently given. Secondly, 
P"or the houfe ; and upon this my Lord Gerard\\d& fpecially pleaded, 
and we have judgment on the dciiiuiTijr to thatfpecial plea. I pray 
judgment may be affirmed. 

Baronicsjwh.w ? HoLT, Chief JuJf ice. What is the baiony? It is not becaufe 
Vidi Lib Feud chief houic. Baronies v/erc anciently out of places. A 

lib. 2. barony is when the king gives lands or rents to the perlbn he 

Tit. 39. dwfigns to make a baron, and ihofc he is to hold per baroniam^ 

Seld. Tit. Ho- and in I’uch cafe fomethiiig might be laid to exclude a woman from 
Hon thcic were caftlcs alfo generally granted to do fervice 

^ ' to the king : but indeed liiicc the time of Richard the Secendy that 
barons have been created by pa tent Sy there have been few baronies 
made. 'Fhcn how can tnis houfe be made a barony that was 
always in the family of the Gerards ? and here it was no caftle 
neither. 


{a) 5. Co. 58, {b] Mas. Char, Cap. 2, 


, InA. 9. (tf)Ch. Dower.'* 
RoKIBYy 
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! Rokeby, When a barony was anciently granted, 

there was a ca^lle with a territory alfo granted. SnppDie there 
fce a barony of Stafford^ 'axA all the haufe> in the town of Stafford 
belonged before to the new baron, which houfo ihali be called caput 
haronits f 

Chief JuJlice, As f rr tlie doilble atTierciament, there 
may be feveral amerciaments for leveral olfenccs. The reafon of 
the amerciament is the delay, and if the dtdhnd.int come in at the 
firft day, it muil be entered of record or it fignincs nolbiiig. Sap- 
pofe there be an aifion brought on t>r/i d_‘e:^, .ind hon ejl faSlum 
be pleaded to one, and a loecial plea to the oJiver, and judginent be 
^iven for the plaintiff in both cafes, why cjrcainly here iivill be 
icvcral fines If fh/y enter feveriil iudg'iunt'. It is true, if they 
enter but one jodgment, there be but on<j capiat nr ( a ). So it 
is o’f adlions of alihiilt and battery ngainJl two, where the one j aitl- 
fics, and the other confefies the action. 

The judgment \vas affirmed 

70 ??. 1. Silk. 54. Shn', 503, 2. S^und. 296. 4. Com. D;g. 2 vo, 708, 

5*3- 

(rt) See 1 6. 17. C:r. 2. c. 8. f. i. & 4, and 4. c. iG. f. 2. 


LAbrGERARJS 

agnwfi 

LordGerard# 

*[67] 

In dow^'-j if 
judgment be 
given againft 
ibe tenant oa 
conf^JJij'a and on 
d-'inurrer, 3 mi- 
fsricordi^ may 
be entered on 
ea-:!! of thij 
I'jJginents. 

8. Co. 61. 

Co. 5> 

C jrnS. 3 <2. 
2.^Lcon. 1^5, 

1 . Iloll. ^br. 

2. Bac. Atr, 


VYinchurft iV^ainfi Maf- 


M' 


6 Cafe 25. 

[R. CAR!' HEW moved for leave to quan-) his own writ of A writ of error 
irror to reverfe a fme, bLcaulb one of the parties 10 the fine was ^ fine, 

©mrtted ii>the writ of error. 

t''.? parries to fie 

Holt, Chief frftkc, WY cannot do it. I low can we take omitted, 
notice of any thing hut whar in on record ^ W(* cuiiiiot quiilh it on 1^ * 

a foicign lu^^giiLioo. 1 ncic was a calc in J HMin- frruN’ s time, kt the 

Vviicrc a fini was Lvi d by ihiti*, and tv/o of them brought error to pi,inr if m er^ 
reverfe it, perhaps the othu hud nothing in the land, and it was ror quafh his 

revcifed. a 

rule 10 fhew 

But this is to be conridcrcd, tli.it if a man be intiticd to be tenant caufe, snd then 
by the conrtely. and he joins in a fine with his wire of thole lands ; payment of 
whether his tiilc to he rciiant by the coiiitcly is not cxlinguiflied 
the fine be rcverlLd after her ucaih. Indeed, if the fine be reverfed ^7^* 

in her Ufc-tiine, he may have a new tide : if the huibanJ make a 
feoftment on condnion of his wife’s laml, and Ihc dies, and then the s^^tiod. 316. 
condition is broken, lhall he be tenant by the courufy ? 5. Com. Dig. 

'T" 1 'r X /• 714. 

1 HEM you cannot have any cojts if the p.arty enter a non prof ; ^ com. Dig, 
for^the ftatutc 3. ILn. 7. c. to. gives colts on a writ of error only 251. 

Vhen it is In ailatioiw txiciUicnis (a). Saa. 139, 

(d) Rut now by 4. Sc r. y-rV^j c. 16. 
f. 25. in Prderto prcvtnt iIk' g t.'u v. xr. - 
lion ol luing me ildc^live wni^ of er- 
ror, it enaClcil, ** tlv.it upon quati mg 
'* any writ of error foi vail.uiLc l.< ni 
** the oMginal recoid, or oiljcr dvfedt, 

VoL. 


the dffend.inrs in fneh error (Ti.iJI 
“ recover, ..g.urn rh' p| i.niif arolog 
** om fucli will, Ins corts he fliould 
“ h.<ve hr.d if the judgment fiad betn 
“ ailirmcd, and to be recovered in tl.e 
fame mariner,” 

F We 
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WiNriti’RST We cannot let you quafl) it; but let them fliew caufe why you 
ga\r.ft fhould not dlfcontinue (a). Writs of error are rarely difcontinued, 
M AS r r. Y, fometimes they may be. 


*[ 68 ] 


(rt) By 8. fc 9. H'ill. 3. c. II. f. 2. 

If judgment fh.ill be given for the 
“ defend.int in any adtion, and the 
“ plaintiff lhall fuea writ of trror^ and 
“ the judgoient fhall be affii meU, or the 


“ writ of error difcontinued^ or the plaTn- 
“ till becortie nonfuit therein, the dc- 
“ fendant in error fhall have jud/r«'“nr 
“ to recover his cofts,’* See 3. Cum. 
Dig. « Corts*’ (B.). 


Cafe 26. 


* Dafhwood’s Cafe. 


« 

Error pend- TjKR CURIAM. In debt on a judgment obtained in the court 
« ing'' plead^,r! X bcuch, a writ of error pending” in the exchequer 

irebt^^oiTjudg- good "plea in abatement ( a } but if the defendant 
ment. conclude, non d^bet refpondere quoufqurf" it is not good, tor wc 

- . ^ have no re-fwntnons, 

I. Sid. 136.^ -f 

253 . Pil. iS". R?>y« ICO. I. Lev. 153 . 2 . Mod. 193 .. Comb. 48 . 199 . 2 x 1 . 2 x 9 . 219 . 

3^2. 455. Skin. 388. 550. Caith. 200. 


(a) But fee Symsv Tyms, t. Show. 
9S. and RoKC'iIiolTei v. Lent hall, 
I. Show. 141. tliat in this cafe “ a writ 
of errni depending” cannot be pleaded 
in abatement j but the Court will, ac- 
CDtding to the ciieumftanee'* of the cafe, 
ftay the proceedings in the action on the 
judgment until tlic wnt of error be de- 


termined. Fafwcll V. Srorce, 4.. Burr, 
24*^4, ; Greble v. Abbot, Cowp. 72. j 
I'ntwifl V. 3hepheid,2. Term Rep, 78. ; 
Chrirtie v, Richaidfon, 3, Term Rep. 
78 ; Pool V. Clurncck, 3. Term Rep. 
79. \ Evans V. Gilbert, 4, Term Rep, 
436 — And fee tlie cafe of Dighton v, 
Gianviiie, 4. Mod. 248.^ • 


Cafe 27. 


Lewily a^alnft Budd. 


If a lUfutc di- 
ri(5^ the fhects 
wiilun the bills 


H 


oi/r, a;^y:!/iiec, 

the Court. 


This cafw* ftands for tlvj refolutlon ot 


of mortilny to Jt j:; on tv/0 ofdjrs groundi^d on the ftatutc 2. IFilL Mary^ 
ex encc'of all 9’ fuivcngeis latc'S for cleanfing the ftreets of 

th$ inh.hitanUy C>ne order ihucs that *.’// the inhabitants con- 

not only thole tribute to it ; the other Itatct', that only thofe that live on 
inhabltnnrs who coricribute : and the queflion is, V/hich of them is good ? 

opiliiou, that all the iniiabitants fhall contribute; for 
but^thofe wfirfc it i.'iay be theugh: hard that they fliall pay any thing towards 

houfes ftindon ^he p^rjvinent v/ho do not live on it, yet the words of the flatute 
the adj'xn ng are fo Jlroiig that it lays the ch.arge on all the inhabitants without 
road,, nor pav;d Jtftinitioa ; and where theftatuie does not diftinguifh, we haveno 
**irifh "rriii Now in Neivingt'in there is a ftreet that is paved 

equally conirl- a great part of the town that is not, and there are feveral of the 
butetofuch tx- pari/h tliat live out of the town, and yet they are all bound to contri- 
pcnce. bate. Bcfides, they that live on the pavement arc bound to pave 

S, C. I. Salk. 35C. S. C. .Skin. 643 S. C, Holr, 506. 2. Saund, 423, %, Inft, 653# 702* 
2. Rol. 289. Cro. Eliz. 6^9. S43. r. Bulft. 20. 2. Rol. Rap. 262. 5* Co. 67. 1. Mod. 73. 
p Lton. 20S. 1. 3 id. 21S. i'o/l. 393. 


their 
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ttieir own doors : Then they are not exempted from repairing the 
highways ; and therefore it is as reafonable they fliould repair the 
pavement of which they Rave the benefit ; and an indefinite propofi- 
tion is equal to a general one, Then the ftatute appoints, that 
they who do not live on the pavement^ as well as they who do, 
fli'ill fettle the rates and therefore it is reafonable that they 
ihrjLr^d contribute to their own rates. Th'^^n the penalty of 
ihe fcavengeris given to the overfeers generally. How this would 
be on the ftatute 13. & 14. Car, 2. c. 12. we cannot tell ; but on 
this ftatute all the inhabitants ought to contribute towards the 
cleanfing of the pavhnent : And therefore one of the orders is good, 
^nd the other is bad, and ought to be qiiaflied* 


Lewslt 

arawfi 


[« 9 ] 


* Walker againjl Slaclcoe. 

|N A WRIT OF ERROR all the parties to the firft judgment did 
not join* 

Holt, Chief Ju^ice, The queftion is, Whether this writ of 
error be amendable ? It appears here, that the writ of error is 
not good, for all the parties to the firft judgment ought to join in 
error, and it appears they have not done fo here ; for it not being 
fiid that he who is omitted is dead, the writ of error is ill. But 
fuppofing that this is only a miftake of the cursitor, the quef- 
tion is, Whether it be amendable ? And we are of opinion that it is 
not, J)ccaufe this is a writ to reverfe a judgment ; and the ftatutes 
were only made to amend writs for the fupport of the judgment ; 
and fo is the ftatute 8. Men, 6. c. 12. 

367. Vide 1. Sid. ic^. 138, 139. 103. i. Lev, 95. 3. Co. 2. i. 


Cafe 28. 

A v/nr o' cfo 
in w.iuch foinu 
of t+ie pjrr\’« tj 
the firrt jtjdg 
ment are omit- 
ted, is bAd, and 
not ameudable, 
dl'hough the 
omdTion be the 

fault of THE 
CUR^I roR* 

S. C. ante, i6« 
S. C. Comb* 
354- 

S. C. Garth. 
Mod, 153^ 


But if this fault were amendable, yet we think it muft not be at A defeftive 
the motion of the defendant ; for no maji can pray to amend ano- 
ther’s plea or writ : he may take advantage of it, but cannot pray 
to have it amended ; for every man may lue or plead as he thinks motion of tho 
fit, but this would force him to fue in another manner 3 and it is defendant in er* 
not within any of the ftatutes, ror. 

S, C, Holt, 54 * S. C, 1, Ld. Ray, yj. 

The .fecond point is grounded on the reafon in Blackamore^s Amendment, 
Cafe (a). They have pov/er of amendment in affirmance of 
judgments^. And in no cafe whatever did the Court amend to fet 
afide a ju^ment, but only to lupport it j and that was the defign 
•f all the ilacutes. * 

6> MbL 276 

Byth£ Court. Let the writ of error be quaflied{'^^. 285, 

(<») 8, Co. X58. (i) SflC 5. <rw, X, c. 13, Ante, 17. notify 


Chamberlaine 
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Cafe^g. Chamberlaine Hevvfon. 

If a obtain CASE here WU5 thus: Mrs. Hczvfon.^ the wife of Colonel 

ritual TcniiTm a <ucd the plaintiff Jlfrs, Chamber lame in the fpiiitual 

fuit againft a court for adultery with her hufband, and had f^ntence there, and 
woman for a- recovered eighty pounds cofts againfl: her. Then Mrs. Cham^ 
dultery with htr procures a rclcale of Colonel Hcivjon underhand and leaf; 

hufband* rra^- notwithftanding which the wife prolccuted her in the court chriftiaii 
releafe cofts. Upon which it v/.xs moved here for a prohihitit'ii, 

hut if the wife fiiggeflipxg, that the ecclefiallical court had no conufance of this 
proceed in the deed of releafe. 

* WapuT, Sc-rj<-a>it, argued, thal no proliibition ought to g6 
pltadtherelraft, 1^0 the fpi itiial court, for that t!w hadconufanc- ef all this matter; 
3f>rohihiiioKlhA\ v.nd that it was a ru'lc inlaw, Uhi co;jjiitio pr'mcipcnis.^ ibi cognit /0 
go, except ir an acccljarii ; lb that it is not material whe'.hcr the releafe be good or 
pear that nobn Whether this Caniit will thifilc fit to medcUo 

wj/tf, prcMous - , ■ r N i r • i i i i r i a 

to the inMicut unc^ Liic O' i filial Caiilc IS cognrz.thle bv the Ipintu.il couu r 

yig of hci fuit There is a cafe (a) where a ieh:a{e wms liLewife jdeiid'. d ifi the 
againfttliefid'w/ fpiritual coui't, as it is here, and a pi oliibiiion was denied; and if 
was fep? infucb calbs the hii{band\s rclcale fhould be good to bar the wife of 
lllro from htr cofts, all fuits ofthis nature v/ould be ehid.d ; for it is the coRs 
hufband, and thai arc Tcckciicd thc moif gr:j\ous ;?.ia!xbnient in this coirrt. 
allowed 7'here arc but two furts of pu.ri/lnicni tiieie, penance and cojis ; 

S C. I Sdk 

lie. Sir H. Shower } enhtra, V»'chopc tbvJ a iio/nibiri-'n fiiall go, 

S. c. 12 . Mod. ecclcftafiical cou’t has fu.Od toaiiovv das rth ere, which, 

fo cl ; ; ior ihc co;''*', as ( .an as iluy 
\I t;."i^lorc hcMTiay 
be Si’.R- 


u u With fuoii.rin'/ii, rnev (.oebt n 

a. c. HO!t, 90. , ' - , 

S. C. I. Ld. paid to tuj \v'iiv, oeion^ 

Rav. -73, reic.’db then: bclb di v 
I. Roll. Rep. jkaNT Ib ]anlLcic•u.^ ; h.r ir 
fpi ri real roe rt, t!u . i>;v- 


^uarre, 2 , Lev. c - - • 

So iS {jocmriu 

1. Sid. 3/6. a Icracy ; bt 

2. Stra. 1167. executor pleads 
2. Com. Tig. ;d|(>v/tlr' pi-.a 

** Rarcn and ■ • i 

triviriL^ bo!iu toi 


and 


nu’tie n ro' 


Feme,”(0). 

1. Bac. Abr. 
air. 490. 

3. Bac. Abr, 

4 ?^ 

4. Bac. Abr. 

262. 

Ilullock on 
Cofls, 599. 

Plowd. 13 . 

2 . Roll. Abr. 

296 . 

2 . S'-llc. 531 . 

] . Vent, 220 . 

146. Cro. JdC. 217. 666. Carth. 152. i. Salk. 115. 

(a) Roll. Atr, ‘ Pi.ohibldon,” 3 ca 

(i) Yelv. 3 v. 


- h.:’v .1; 

So till I I’ 

c i! piMCecd in ilie 

c.'ii.ie be v.ayi.n t‘u !'■ jurifilidlion. 
i'.Je 'bj : .'1 een i'.. rn' Ji s i:it .) .i bond to pay 

fu d in the r.u.J uri fo’ .. Ugacy ; the 

nxnt accoitiir-g t thr I cmri ; tir y would not 
od ,i r.roh-hitio!: w.i gi'anted ; tbi tiK ex'^cutor by 
! nr ()5 .!u-n gr.c Irui eX'in I'lnb/'d tire ie^acy, 
.1 Cl. at c(yn'..non lav/. A v'u divorc;cl carfa 


adulter'll of dtie ’inib.in ’ fie. in die fn’riiu.d court lb; a Icgyicy (c) \ 
the drfinidan' pl eoT die rcKa • of ilir bufnaiid in.^rle after the di- 
vorc*, which v7<:> diialiove'd in rlu* ]'■>»■ bina) cou' ; ; anJ .1 prohibition 
was frranted ; f-or rhi^ icleale v. , 1 ^ xi, for th^, y s aiiaincd man and 
wife notwlli ihuinir g th.„ dicorce , J). T'licieloi e wc pray that thc 
prohibition may iuind. 

Holt, Chief Jufiiee. Aftci tba- rate i)iey find] try the 
dity of letters patents and of fioiFauTits, ^c. if they have conufance: 

.\Tod. ''S 6 . 1 ^. Co. 31 . Cro. I !'?f r?; 2 . Carter, t; 1 ^, Rny, i.Sid.Sj. 


(() Sfcpbcp.p v. Totly, Cro. EII7. 90S. 
{>i) z, Abr. 293. 301. 

of 
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I. Salk. 115/ 


*[?■] 

of the original. Tnd:*eJ, ifthaymalce an ill conflru^ion of ths law, CHArsiEER* 
we prohibit them ; fo if ♦hey will not allow a rcL.ifj u li ols proved i aine 
by two witnefles, wc would prohibit * them ; as in the calc of . ^ 

Shotter V, Friend (a), Thj fpiritual court are coiifined within 
their compafs, and if they go beyond their line, wc will fetch them ^3* 

a prohibition ; for under that notion of ubi cognitio prin- 
cipalis^ ibi cognitio accejjarii^ they may do as tli and fo 

fubvert and delfroy the Cvwuon law. Ind-red, if dij fuggeifion had 
been that they refufed to receive this [dea, it might be fomeihing. 

Rokeby, Jiijlice, Sir Bartholomew Shower, your 2- Lev. 

^Jient does not dei’erve any favour; but flie iiiiift have iufticc. 

^ I. Sid. 346. 

At another day, this niatrer being again ffiircd, 1. Salk. 115, 

H o L T, (Zbit'-f y’jlicc. If ‘<\fiinc c 0 uert fuc f de i n the cccleliafti* 
cal court for detan-aii ^n, as ihe may if fhc cob ibit with her huf- 
band, he may rcleafj the colls, but if they aic divorced d menfd et 
thcr^^ there in fuch ii .\ 01 of Incontin-a.cy, c\a'. lie c innut reie:il'ethe 
coll:, ; and the ’ cafoii i , ih.u if tiLy are di.oiced d 7 /irulZ ct thoro^ 
the hu’ba.id allows his wi!'e r/V;/."?";', arid ihe co'ls ol’ the fuit arc 
out of the alimwy , Uiid tluTcfirc be cjnnot diic'au.ge one more 
than th- odier. /tyj/Aov/wh fw/c is the very fai.i*' f/'J; and thefanie is i. Salk. 115/ 
in Bu'jlrodc(c) : aral/zV/ V divorc -d aiaj’l a.h\t:rii a nienfa et 

thoro the jonc fues ui the eccUiadie.d C'niri f 1.* ag.iind: one for 
flander ; f ntCiice is for Ivr ; the hu.'ha'id r/'MLs iM aetions, a d 
this vciy fuit, &c. ; the dcf^ndant pleads dii . u \‘Ac in the ecclcfi- 
allical courts which was uifallowed, y^t im oio]ii..i:h,n v,as granted : 
in cafe of a legacy ahter^ yet if the fuit be »hcr e Kc a ’eg.ag de\ jfed 
to the wife, which is originally due to the ba^oi and/e/z/^*, and is 
not a part of the aii?tr.}iy^ he may icl'eafj the fun and an'o .he coils, 
bcc.uife he may difchargo the pniiCipal. I\iv opinion i^, t!i n there Conrib. 105. 
flaould be a prohibition In this ci(e. But neie you fay aJi nony is 
fenienced to Heivjon\ vvife ; pro\e that,* and tlien if is in our dif- 33 * 

cretion not to grant a pro'iihition ; as it it be fuggelted, that the 
party is cited out of the dioccfe,\ee prohibit them; but, on pr<)of that 
it is upon leqiielt to the archhilhop, as i. the exccpiion in the ila- 
tute 23. Hen. 8. c. 9. we can It'p tlie prohibitioti. 

{a) 3. ^ oL 283. I Show. 13S. (/») M,.rurani f MoltC'..m, z. Roll, 

172. Coiiib. 160. 2. Sjlk. 5.J.7. 3<s,, S. C. j Rnll. Rep. 426- 

Carih. 142. p) 3. BiiKtJcde, 264, 

* [ 72 ] 

ViiUcn n^iunft Palmer. Cale 30. 

Trinity Term, 6 . IVill. ^ Mary, Roll 179 , 

^ARTHEW. 'This is on riplcvin^ in which the defendant If a rent chsrgc 
a laws in his own right; and it appear^' that B. airigncd a rent gr.-inted to 
to thiitecn, four of whom are dead, and the detendant ^ is oiu of the 

A, diilr.iin for rent an car, and aver »hc rakiiig foldy in Ids own righr, tlip aiHion, on demurrer, 
fliall abate j for althouijh a joinienant may dtftram .done, he cannot nvow for the whole, is in his 
own riglir, but ought to make conuf.mce for the ifft : Std qusjprt. If in fuch cafe the Court will no® 
grant a trepkadet G Foil. 150. S, C. 3. Salk. 207, S. C, Canh. 328. 2- Lut, 1211# 

Ante, 3^5. Fort. 73. J44. 2. Ltv. iaS. I. Salk. 44^. Thomp. Ent. 264. 3. Bac, Abr.xi^, 

V 3 iiine 


Comb. 105. 
Carih. 33. 


‘[70 

Cdle 30. 
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'Pvtt^v 

againft 

PAf MCR. 


[73] 


ninefuivlvorsjandavowsthctakingthediftrersinhisownnghtbefinufe 
the rent is arrear, which he cannot do; but \t ought to be in his own 
right and as bailiff to the reft, and they ought not to have levered^ 

Northjey. I'his is but form. If we had avowed for a ninth 
part, it had been ill in fubftance, becauCe there is no fuch thing as 
a ninth part; but on this fpecial matter (hewn in die a vowryy-4t 
but form, and one joint-tenant by law may take the v/hole profits of 
all the reft, and his difeharge of ir is good (a). Payment of rent to one 
joinUtenant is good. A rent-charge was granted to a p7ne foie which 
arrear, and ihc married ; and the avowry I'uppoled twenty pounds 
to be in arrear, not paid to baron and feme^ and it was held good. 

Carthew. One pinUtenant cannot diftnin for all the rent 
alone, for the}^ muft all join in avowry, and fo muft i^nants in com- 
mon even for damage-feafant. 

Rokeby, yujlice. It feems to be but form, for one joint- tenant 
may take all the profits- 

Holt, Chief JuJiice. If all ought to join, then it is not form but 
fubftance ; for it fhews, that the rent is not taken in the fame right 
it was arrear. But the queftion is, Whether they needs muft join ? 
All the entries arc, that they do join not as baiJilF to the reft, but 
joint-tenants; and he avows the taking of the rent as in lands liable to 
the diftrefs of him and the reft. If he had faid, “ to his diftrcfs only,’' 
it had been bad; becaufe the rent is not due to him only, but to him 
and the reft; but he need not avow as bailiff to them, for he needs 
no authority from the reft to d;ftrairi, but he may do it b^^lavv; 
fo the defendant has avowed here as in lands liable to the dilhxfs of 
himfeif and the left. — Oiv^ joint -tenant may diftrain for the whole 
in point of intereft, and not have any authority from the reil: as 
bailiff, for then he is to render an account. 


In replevin, If Carthe^v. Then it it not faid through the whole record, that 
ff*te wcxzfeijed in fee , but it is only, generally, that they wxic leifed- 

granted to “him HoLT, Chief fujlice, '^Fhey ihoiild have faid fo, for though by 
“and hishciis,” intendment, ^^‘feifed” maybe taken tube in feef y«*t they ought to 
/*^/'J*thereof fticw it: but, however, this here is w'cll enough; for you fay the 
(hallbein7ended granted to them and their hjirs^ a,ul that they were 

afcjfin in fee. of it, w'hich muft be underftood infer. 

Carth, 9. 10. Co. 34 Lut 1316. 

CAP.T^iEW, 1 lien thev fay the /v quo is parcel of 

tenements heieaficr mentioned, which he Ihews to be in fevcial 
parifhes, and does not fhew in which parilh the locus i«. 

Holt, Chief JuJiice. 7'hr.t is not fo well as it ought to be. 

At another day, 

Carthew. As to the cafe of Wife v. Bellant (b)^ which was 
in replevin^ the defendant avows, becaufe his anceftor was leifed in 
fee, and Irt the land in qua^ for years rendering sienti and for 
rent due to him and his wife, he avows the taking ; and 
on verdift for the avowant, an exception was taken in arreft of 
(a) S*?* Bowles V. Peer, Cfo. Jac. %%z, z. Co. 68. {b) Cr^. Eliz. 442. 
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judgment, becaufe the baron foie avowed, and did not join the wife Pullin 
with him; whereas it appears, that the rent was due to him and his 
wife, and he ought not to avow in his own name only; but becaufe Palmjr- 
he fhewed the truth of the matter as it is, and did aver the life of 
the wife, and fo the diftrefs well taken by him, the avowry was ad- 
judged good enough; That was, becaufe the rent belonged to him; 
but if jt had not been in the cafe of joint-tenants^ it had not been good. 

Holt, Chief Jujlice^ Suppofe one joint-tenant fhould brijig 
debt for rent, and it appeared that the other was alive, it would be 
bad. He may di ft rain alone, but then he muft avow in his own 
right, and as bailiff to the other ; and then the return muft be ad- 
judged to him in his own right, and as bailiff to the other, in which 
cafe he is accountable to the other : but if we give judgment tor Ante, 45. 71. 
him in this avowry, we muft adjudge the return of the whole to 4 - Abr. 
him in his own right; and though payment fo one joint-tenant is fo 
to the other, yet we muft not give judgment for him alone, to have 
it all in his own right. 

I think the avowry ought to abate\ but this being upon a 77* 7 *' 

murrer^ the queftion is, VV'^hethcr v/e fhall give judgment tlut the 
whole avowry ftiall abate, and to begin de novo\ or only that it fliall 
abate, and there be a repUader ? 

Per Curiam. The avowry is naught. ♦ j 


* Reynolds againft Ofborn. 

I^OUNSEL moved for cofts on a verdift in trefpafs, for breaking 
^ hiscTbfe, and breaking his foil, and one ftiilling damage given; 
for he faid it not within the ftatute of ^2. & 23. Car, 2. c. 9, 
which does not extend to voluntary, but involuntary trefpaffes only ; 
as walking over the ground. 

E CONTR A. There have been attempts to turn trefpafs into cafe,^ 
to get cofts ; but no cofts ftiall be giv^n in this cafe more than da- 
mage, unlcfs the Judge who tries it certifies that the title was in de- 
bate. I agree that if the defendant take away any thing, he fliall 
pay cofts; but here was only a little digging ; if he had carried 
away the foil, then indeed the plaintiff Ihould have cofts. 

Rokeby, fujlicc, I remember a cafe in the court of common 
pleas,^ where it was laid quod folum fubvc7 tit cum aratro^ and cofts 
were allowed ; and what difference is tlierc in that from this ? 

Holt, Chief fujlice. Ploughing a man’s foil is quite another 
thing. The ftatute extends to trcfpais on the freehold, and not to any 
trefpaf’s on goods and chattels ; it wdll be a hard matter for you to 
get cofts here. In the cafe oi per quod fervitium arnift^ the cofts 
are not there given for the battciy,but fqr the degree of it, viz, the 
lofs of the fervice (aj. 

Adjornatur. 

I. Stra. 577. 2. Ld. Ray. 1444. Salk. 193. 3, Burr. iiSa, z , Black, xic 

CoRs, 66. 3. Com. Dig. ** Cofts” (A. 3.)» 


"Cafe 31. 

In trefjwft for 
** breaking his 
** clofe and 
breaking his 
“ foil/* the 
platnciff Aiall 
have no more 
cofts than tla- 
ma]r#r,unlers the 
Ju^ige certify 
purfuanc to the 
2.-2,.8cz^,Car, 2. 
c. 9. that iBe 
freehold or title 
was chiefly in 
queftion. 

S. C. Cartb. 
224. 

Port. 315. 

2. Vent. <8, 
t. Lev. iz4. 
Comb. 324. 
399. 420. 
Carlh. 224. 
ij. Mod. 198. 
Bull. N. P. 329* 
I. Hullcck o« 


fo) I. Salk. 2oS.«*And fee alfo Rep. 854. 
Bauheiorv. Bigg, 3, Wilf. 319. 2. Bl. Abr. 515. 

F 4 


1, Ld. Ray. 831. x« Bac. 
3, Bac. Abr. 507. 

Th* 



Michaelmas Term, 7. Will. 3. In B. R. 

' Cafe 32. The King againjl Davis and Carter. 

The aJlMivnut YJ 3 juJ Carter being convitSed for 'forging a biH under the. 
oS forgery, ei- Ical of THE iiANK OE ENGLAND, lind having Itood 111 the ptl-’ 

thcrar common hry for it Were now brought up to the king’s bench, and prayed 
»' 5- that ihey might be turned over to the Marsiialsea, becaufe 

*4^ the fheiilf of London ooDroded them in Newgate, where they 
were detained till they paid the fine, &c. and their own affidavits 
W'cre offered- to prove the opprellion. 

Holt, Chief If a man has had an infamous judgment^ 

and has Itoo 1 on the pillory lor an offence which is contrary to the 
* faith, ciedit, and tru (I of mankind, forgery he cannot be a 
witnefs in any caufe (h). Hale fays, if he lia:^ ifood on the pillory, 
he cannot be a wlmefir (c) \ but that is to be underllood for an. /;z- 
famous judgment (d). But if a man be convicted for a libel^ and 
has ftood in the pillory for it, yet pei haps he may be a witnefs (e). 

Shower. Cannings who was convidled for a libel and flood on 
the pillory, was allowed to be a witnefs before the delegate?, 
'f RELY, Chief fujlice^ and other Judges being there : and fo Aaron 
Smith was an evidence in Crojhys Cafe(f), 

Holt, Chief Jtfice. Aaron Smith was pardoned, and we gave 


la V 

EJi 2 i. 

cannot be read 
in evidence. 

* [ 75 ] 

S. C. Holt, 

501, 754 - 
S.C. S ilk. 461. 

Ante, 15. 

Cc. Lit. 6. 

3. Lev. 426. 

2. S.tik. 514. 

6S0. 

I. Vent. 345 

1. ^Sid. 51. 

2. Hal-, 277. 

2. Hi'.vk. l\ C 

ch 46. f. 

2. Stra. 1 143. 

2. Wilf. . 

Tidd bi r^a.ce, 110 opinion to cnis point : but for my part, 1 do not underfland the 
39* nature of his oftence; it was only for giving Stephen College notes 

C>lb. L. E. defend hiiiifelf on his trial. 

X 40 * .<• * 

In the principal cafe, the affidavits were not read (g ) : *but the laft 
day of the Term, the Court ordered the fheriffs to return the 
money which they had taken from them; and remanded them to 
Newgate. 


(ij) Blit l’ Is Is nnw made a capital 
offtnee by 8. & 9. IVill, 3. c. 20.^. 5^. ; 
b) 2. Gto, 2. c. 2 5..iricl 3 I. G>o. 2. c. 22. 
f. 78. j and fee 33 Gio. 3 c. 30, 
(^) Co. Lit. 6. b. Sec z. Sulk. 461. 
513. 689. 

(c) I. Hale P. C. 3:1. 2. Hale 

P. C. iSo. 

Sec the cafe of Ptndock w. Mac- 
kender, 2 Wilf. 18, 

(t] Glib. Law Evid. 139, 

( / } Ante 1 3. 

{g) An to obtain a rule for 

an a'lachrr.tr.t made, by one convmed of 
Jotgery lias been icluRd to b. ic^d, W..I- 
kcr V. Keanicy j but it is then Lnd, 
tbit !lie afhdavif (>| onr Ci ir'e 2 V 9 rtb^ who 
hid f'Cf-n uonv (Htd wa-. r 

to defend liindtit aij iir.lt a C' nri; 1 lir.r, 
2 ^Lr.4. 1143.; and ilKKfcrC' b .[fida* 
Vit of one tonvi(5ltd o’ pt»jury bt' il 
allowed i n a tlK ’o Ic.: ..iioc . j o^u.cnt 
agMiift him '(»• I' it.'ulariry, Caiier’i 
Cafe, ^.SulK. 461. E >£• hovt- 


cver, that the ‘ertimony of a pdfon 
at. aim d id .any of ihcfe offerees whlcli 
conic undci the denomination of the 
tfuKcv cannot be received to 
a cli'.i.e ajiinn:! another, Co. Lit. 6. 
Salk. 690. 2. Hall, 277. 2. Roll. 684* 

Giltoii L. E. i3(). 2. Hawk. P. C. 

c. 4b. f. 10. Cafes in Crown Law, 
2d edit. 349. 4. Term Rep. 440, For 

it is now fttikd, that it the ’mUmy of 
the fMwf, and not the natuieortlieniode 
of f>uhi‘tiKt'Kt^ -vhich deftioys the tefti* 
mony of the rlTcndcr, Per.dock v, Mac- 
ki*rider, 2. Wilf. j8. Therefore a per- 
fon conviCledol pe^fy latcenyy and wiiip. 
ped, V. as held an incompetent wiinefs tQ 
a \v:!l, 2. Wilf. 19. Bur as ih; tranf- 
poi ration infli^led on thia offence by 
4. Gfo. I. c. 1 1, an^ 6. Geo, i. c. 23. 
did nor, as in grand larceny, operate as a 
flutute p.iirlon, it ii»enadled by 31. Gto, 3, 
c. 35. ‘‘that no perfon fh-iJi beanln- 
“ competent witnefs by leafon of a 
** convi61ipn of petty tafctny^" 

Eewis 
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Lewis againft Maders. Cafe 33. 

J S. dies inteftate \\\ Loyidon^ and Godfprit his creditor attaches The creditor pf 
• money in the garnijhve'^ hand, and it is condemned before any aninteitaiecaiir 
adminiftration actually granted, it being at that time contefted be- 
fore THE ARCHBISHOr. ° 


London^ 
attach money in 

Sir B. Shower. I take this manner of proceeding to be good ^ 

by the cujhm of London, It is true their cuftoms are dirt erent n om ° before 
the laws of the land, and yet are good, for they are confirmed by ieit;;rsof admi- 
^dls ofparliamenti fo general indebitatus ajfumpfits are good by the niftraiion 
cujiom of London^ granted. 

Holt, Chief JuJlice, It is one thing if a cuftom be diflFerent * [ 76] 
from the law, and another thing if it be icpi^nant to it and unrea- s. c. Port. 91. 
fonable. I confefs, the cultom of garnifoment is rcafonablc, for s.c. Garth. 344. 
there arc two debts difeharged by it: For if A, he ind.bled to B, 
and C, be indebted to A, now C. fiandingagainif B. in lieu of A, by s.c's^km. 516, 
the payment of that debt by C, to B, both the debts to A, and B, are s. C, 3. Salk.* 
difeharged and fatisfied, Now in this cafe, A, has at the fame 49- * 

time a remedy to recover againft C. which by the cailoin is trans- Holt, 325, 
ferred to R, \ but in our call, the creditor Godfprit would have re- s^c Qomb 
niedy againit Majlers the garnifliee *, when the Archbifhop had poft. 160.440^ 
none, and would difcliarge L';4^^^r;//y/;tvagainlf the Archbifliop, who *. Roll. Abr. 
had never any claim againft him; which certainly is abfurd, and 55^* 
W'holly differs fre^m the other cafe; for there A, had a charge againft 
C, and b^ his payment to B. C\ is difeharged from A, But there Comb,io9 347* 
can be no cuftoin to fupport this cafe; for cuftoms that overthrow 427. 
tiie principles of law, ar.d which are unrcafonable, arc to be re- 3- wilf. 297, 
jed-ed. 2.Bl.R<rp.S34. 

Dee. Here the ordin.iry had the goods in his hands, and had ^9** 
intermeddled i and why ihould he not be charged.? The cujhms of^' Rep^ 
London are in many cafes different froTn the common law; fo an ^ 

exccuLor is chargeable thcie, upon an adion of debt grounded on 
hmple contra<!:t:, and the judgment in fuch an adtioii has been allow- 
ed to be a good bar licre. 

Holt, Chief fiiftice. So it is, as w'as adjudged here in the 
cafe of Palmer v, Lawfon twelve years ago. But here was a 
trick too, to put in a caveat to the granting of adminiftration till 
the plaint was fiiiilhed. 

Rokeby, JuJlice, Can you charge any one by this cuftom that 
is not a debtor? and here the Archbiihop is no debtor. 

Holt, Chief JuJlice^ at another day. We think in this cafe, 
that the debt was not well attached; for the ordinary had no way 
to recover the debt, nor had any thing to do witli it. 

Let the plaintiff have j udgrnent. 


Gardner 
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Cafe 34. 

In trefp^fx, if 
the deltnd^int 
juAify the tak- 
ing for poors 
rate, and the 
plaintiff is non- 
foited, and the 
jury do not af- 
fefs damages, a 
Wri/ of inquiry 
lhail iffue : To 
in dttinue and 
in rtptevin, 

S. C. Holt, X92. 
J^utw. 211. 1 

2. Bae. Abr. 1 3 


Gardner agalnji Hobbs. 

T his was an aftion of trefpafs, and the defendant Juftifiedby 
virtue of the 43. Eli%. c. 2. for the poors rates, ore The 
plaintiff was nonfuitcd, but no damages were found \ therefore 
Counfdl moved for a writ of enquiry. 

Holt, Chief JuJiice. I remember a cafe, where, uponan a£l:ion 
of detinue.^ and upon iffue non detinet^ the jury did not enquire of 
the value, and afterwards we granted a writ of enquiry. It .is 
every day’s praftice, that if the plaintiff in replevin be ponfuited ( a)^ 
the jury flxall find damages andcofts for the avowant (b)^ 

PcA. 77. 1 18. 2. Roll. Abr. 722. xi. Co. 6. 10. Co. 119. Leon. 213. 

. Salk. 206. Skin. 595. yi. Mod. 85. 5. Com. Dig. “ Pica'i'/r'’ (3. K. 30.}, 

Sayer Rep. 214, Hulluckon Cofts, 253. 


*[77] 

Cafe 35 . 


(a) Sec the cafe of Freeman v. Lady 
Archer, 2. 13 J. Rtp. 763. j and Dcwcl] 
V. MarHiall, 2. Bl. Rep. ^21. 3. Wilf, 

442, 


(b) Sc* the ofc of Valentine v* 
Fawcett, Stia. |ozi. 


* Harcouit Weeks. 


The otniffipnof T was a cafe of the fame nature with the former. 


Ihe jury to cn- 
^uiie of d^- 


1 


Holt, Ch'uf fujlice. Wc are of opinion, that the omiffioa 
^ageson a «o«- jmy to enquire of the damages on a noufnlt in refxvin^ "may 
fupplied by a writ of enquiry of d.iinages: it is true, the jury 
hy a writ of cn- might have been charged with the damages, but fmee they were 
^^iry. not, there may be a writ oF enquiry awarded. In affimpfit (a)ythc 

S. C. Holt, 1 02. being at iffue, a demurrer was joined upon the evidence, and 

Fdft. 118. ^ fo the jury was difeharged i and after judgment was given for the 

1. Roll. Rep, plaintiff, and a writ ot eiFquiiy awarded, and damages found, and 
B72. 284. judgment thereupon : and damages might have been enquired of 

2. o . 212. ^ conditionally, but it may be as well enquired of 

by a w^nt or enquir)', when ih.. demurrer is detei mined: and that 
Hard, 166. Ctimc.s homc to this. Branipjloif s Cafe (h) i^ the fame w^Ith ours; 
I. Sid. 3S0. fo that it is no new^ cafe. Indeed, in ihe cafe of Burton v. Robin^ 
1. Vont. 40. w^hcre in detinue the jury omitted to afl'ert the value of the 

'25 5!"^ goods, the Court did doubt that a writ could not be awaidcd, for that 
j.baik. 20^. it would be againft the whole tt nor and rcafon of Cheney's Cafe (d)^ 
5. Com. Dig. But, notwithftanding, 1 rememb r a cafo about lour teen years ago, 
•• Pleader”^ vvhei'c a wlit was awarded in fiich cafe •, fo that 1 think a writ of 
(3. K. enquiry ought to be awaidcd in this cafe. 


(«) Dan ofc Newbut, Cro. Car. (r) 1. Sid. 246. Raym. 124. 
141 * (d) 10. Co. 119. 

1. Roll. Rep. 272. 


Johnlbn 
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Johnfon againft Adams and Others. Cafe 36. 

I N replevin^ for taking live cattle, and feveral flacks of hay, &c. In replevin 
the defendants plead, bene cognofeunt captione 7 n averiorum et f>ona, catalta^ ct 
catallorum in loco prad, quia dicunt quod averia prad. ^c. but ^’^'3 
fay nothing as to the chattels-, but they conclude, and pray judg- a^'iiilnr/usTi- 
ment averiorum et catallorum, ncATioN for 

Curia. It is ill : for though they make cognizance of the ***'^^’ ** 
'niggle, yet they dg not anfwcr the whole ; fo that they are fhort in * [ 7® J , 
theii^fttfeaiteh. If the diftrefs be intire, and it is wrong in part, s.c.Comb.s4^1 
it is bad for the whole, s. c. i». Mod. 

S4. 

* The matter is, what judgment we mall give; Whether to abate s. C. 555, 
the avowry, or that the plaintiff fhall recover and have judgment Ante, 73. 
final ? Certainly it is ill to ackr^owlcdge the taking of all, and to 3 * *6. 

juftify but fgr part. 

We will confider what judgment to give. 


Carch. 346, 

4. JVfod. 402. 

1. Saund. 287«^ 


Cudmore (i^cihijl Tripe. 


Cafe 37. 


VII^RIT OF ERROR on a judgment given in the provoft- 
court at Exeter^ where the plaintiff declared in an indebita^ 
tus aj/umpjit^^nd alfo in a quantum meruit\ but in quantum me-- 
ruit docs iiot fay, that the caul’e of a£lion was infra jurifdiSiionem 
(uria, ^ ^ 

Carthe w. If it had been omitted in the firft promife, I con- 
fefs it had been ill ; but I conceive, the infra jurifdittionem in the 
indebitatus ajfumpft goes to all. 

Holt, Chief JuJi lct\ Indeed ; there wants the adtunc et ibidem. 

Let JUDGMENT be reverfed (a), 

413. 2. Show. 246. Salk. 404. 6. Mod. 223. 1, Saund. 73, 


Assumpiit ia 
an Inferior conit 
omitting to aU 
ledge that the 
work was done 
or the goods de* 
livered iuitbim 
it 

erroneous. 

S. C. Comb* 
347 - 

S. C. Holt, 
554 - 

S. C. 2. Show. 

2. war. x6. 


(a) In an inferior court the declara- fuch defeat on a writ of error or falfe 
tion mull in every count nor only allcdgc judgment, Rowland v, Ve^lc, Cowp, 
that the money wasi bad and received 20- ; but if the caiife of adlion do not 
within the junfdidlion, but chat the aiife within the jurifdidlion, the defendant 
defendant promifed to pay within it, mull avail himfclf of it by plea in the 
Tievor v\ Wall, i. Tcfiii Rtp. 15 court below. Cowp, 20. 
or the defendant may take advantage of 


The Cafe of Kendal and Others. Cafe 38; 

defendants being brought up by habeas corpus^ it appeared A fecretary «f 
^ by the return that they had been committed by Sir IVilliam although 
Trumball^ one of the fecretaries of JUite^ for aflifting Sir James conf«vaioi^*^ * 
Montgomery^ who was in cuftedy tor high treafon^ in his efcape. a* 7 uftice ^f tS 

peace, by virtue of his^ office may cnnimii a perfon for idlillmg another in ihc cuflody of ▲ Mfci* 
SBVGiR for hi^b irea/cn to efcape ; but if the particular fpecics of treafon for which the prifoner wee 
in cuftody be not clearly and certainly exprelFed in *] hf warrant, the court of king's bench will 
admit the party to bail.— S. C. i. Salk. 347. S. C. Comb. 343. S, C. Holt, 144. S. C. la. Mod. 
Sz, S. C« Skin. 596. S.C. i. Ld. Ray. 65. S. C. 4. St.Tr. 854. 1. Leon. 71. 2. Leon. 175, 
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The Case or SiR B. Shower moved, that they might be difcharged, their 
Kendal commitment not bcin^^ legal. 

^ND OTHE415. ' ^ 

First, -^fecretary of Jiate is nojuftice of peace; a id as 

zfecrctary of Ji at he cannot take a recognizance to piofecuto ; 
and tiieicfore it is fFange he fiiould have p- 'it to con mit. It 
is c:iic, Jince Sir Lionel feriki is' s Limr*, i, h been pr. ilifed by 
the f-cieMries of fLite fo take bom'. 1 Irivc looKeJ uXo 'RuJh^ 
zvorth's Collekiiions^ and I caiuiot foid one »">!•. cedent lor a fe- 
cretarv of flare to commit any o-ie. It canro/ b^jor^fi'n^cd^ 
that ^ir I Fill Him TrumoalL was a of peace; for it appears 

tliar he was i.c^eta/y of .late, and as f cIi J d the commiLment; 

^ [ 79 3 ^ cann ;t i,v but he mi . ■ t ..-i \ve!l ^ommit for murder or 

^ fdory tor high trc ‘I'jji, It is ./ojeCti-d, that aiiy mail may arreft 

aiK.rhcr lor trc ifon, and d i> true; but then he inuli carry hkn 
'.xjujikc of he pea-' v.iacli we lay tYi^fcrctary ofjiaie is not. 


Cacjer not to be 
ai r limned ter an 
efc.ipe till t! c 
prifaner be at- 
taint. 

Dalt. 3 31 . 

C. U;q. 

Hawk. t». C. 

C. 1^, f. 26. 


S E CO N I'i I- ^ iiow.'ver, though we were to grant that a 
fecretary o* fate has power to ccMirnit, yet, with fubmilhon, in this 
cafe the d-'Fendants ought to be bailed, Juice they a within the 
benefit of the habeos corpus al:t\ for the coinmi" appears to be 
for the ailliling the tfcajie of Sir f ^ ..uciy^ wht; was com- 

initted for high t^ cafo):-^ hut w,.-> .u. (T oudawed nor inJicled. And 
my Loii^> C i ii i: v J o' o ’iMc;-. I i .\c e j :s exprefi, that the gaoler fhall 
not be aiTaign x\ in' an cfcape until the p»*ircnrr be attainted; for 
if the prife-ner be ac^ui::,d, die i icape i^ ddpunifhablt. And here 
the prlfi.ncr cannot be auaiiued, foi he is dea J , (o L-:at tli4iy only cai^ 
be fined cuid impiifoned. 


2 . Inft. 589 . 
59?« 

I. Halo, 234. 
5VO- 


Thirdly, With fubmifiion, to alTill in tlie cfcape of one com- 
mitud foi high t/njeuj is treafon, unlTs the j-arty affifting 
knew that he was committed fT high treafon (b) : and if this of- 
fence be but felony, the commitment is illegal, becauJe it would 
ha\e been too gLiici'ally fet forth (c). If a priioner broke 
prifon, it was felony at common law, be the caufe what it 
might; but by itaiute i, Ediv, 2. Vc frangentibus prifonam^ 
none (hail ibffcr judgment of life and member, unleis the caufe 
‘‘ for which he is impiifoned reipiire Juch judgment (d)\" and 1 
take it for a rule, that whatever is not felony on the elcapc of A 
felon, is not treafon upon the tfcane of a traitor (e). 


Sfie1.Eurr.4C0. Fourthly, It is faid, that the prifoncr was in cuflody of a 
MessenCxER; but what that is v/" know not; there is no book of 
law that takes notice of any fuch perfon. 


F I F T H L V, It docs not appear what the offence w'as, nor that any 
ti cafon was committed. 


So that we m>jfl throw ourfclvcs upon your Ivorclfhip’s juftice, 
and ht)pe that for thefe rcafons your Lordffiip will think fit to ciil-' 
charge us quite, or elfe to bail us. 


{n) Hale P. C. 110. (d) 2. Hawk. P. C. ch. 18. 

ib) Kcnfti-arf's. Cafe, Cm. Car, 583. (t) Swund. P. C. 31. Hale*fi P. C* 

('; 2. Inft. 589^. 3. Init.70, 2. Uac. Abr. 63?., 

TrEVGRj' 
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Trevor, Attorney General^ anfwered, that thefe commitments Comm»(m«fht 
}yyfecretaries of jiate had always been received to be good, and that 
their office was more ancient than the privy cotiftcily and that it was tati; 
clear the privy council could commit ; and that though the warrant 
be not fo exa6t, yet it is fufficient ; and it was not like an indu^^ 
ment^ for the time and place, and the * particular fact need not be * L 8o ] 
exprefl'ed in the warrant, as they mu ft he in indictments. 

Shower. Here the meflenger being no officer in law, the 

S in his cuftody may bringyiv^ imprifonmeni againft him ; and 
to. 3 perfon to efcape in Inch a cafe, is no fault at all, for 
it was to free him from one that had nothing to do with him. 

Holt, Chief JuJlice, The law indeed doci not take notice of 
A MESSENGER i buc howcver, it a man relcue aodther that is carry- Missenoer. 
ing to the gaol by a messenger, or any other perfon, it is criminal. ^ ^ 

— I'hen why ihould not a Jccrctary of Jl ate have power by law to ^ 59 

make commitments ? Pray what authority has a flee of peace to Hawk. P.C, 
commit in cafes of hlf) tre.ifo'i? It is lut gi/en to Jiiin by any fta- c*2i. f 7. 
tute; and truly 1 caniK't fell from whence he dcicvos i'uch an autho- 59^'* 599- 
rity, iinlefs it be by virtue of the old common law, which docs au- 
thoiize confervato) s of the peace to commit jii fitch cafes. My 
Lord Coke feems to intimatt?, as if a nan c.vuld uot be committed 
till he was indidted \ but cerfainly that is a iniilakc; for the con- 
ftant pradfice is other wife (a ), But their ftrongoft ohjetSlion f: rns 
to be, that the nature of che treafni is not ft f/rth; as \/'.cthcr it 
be for levying of war, or for confpiring of trcalbn, or Uiiy other 
fpecies of ^j;eafon, 

Trevor, Attorney Gener iL Let the tre ifon b? v/n:it it will, 
of whiitever fu’t it is, to afift ludi a peifon cli.cged with it to 
cfcapc, is trcalvcn. 

Holt, Chief fujllu. Supnofe tlie were for coining, 

&c. would it be tieafoii to alii ft Inch j^pcifon to cf'.ipe r 

Trevor, Attorney CcreuiL 'Fhe niicd :on i>, 'iVhj:hcr this man 
be charged with hiehtrcajhi/.v:, you have alicdged it in the warra;:t : 

Rokeuy, Jnjfuc, Does ir .-ppear to us, that this oftence is not 
bailable .? * [ 8 I J 

Holt, Chief JnJllee, I remember my IajRd Chief Justice a jr^Ticr. or 
Hale, Nonuich ajfze^^ was cf opinion, tlut a jiifticc of peace may di- 

mimit dircift a warrant to anv perf>n to cx.c ne it • and in a cafe ^ 
that came before him then,-, the vvairam was dircjfxl to the con- pxrcure. 
ftabk of one puriih to be executed in another parilh j which was ^ 
done, and lield co be good. ^ 5* 

At another day this matter was again debated. 

Holt, Chief yujllce. In Anderfon it was the opinion of all the 
Judges, that the privy connclh nr any one of them, might commit ('hj; 
and certainly the fecrctary of fate is one of them. ' 

(fl) See 4. InR. 176. z. Hale l\ C. joS. z. Havsk. P. C. ch. 13. f. 1?, 

4. RE Com aS-. 

{J>) J. Arideiron, 


Shower. 
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twE CA8i or Shower- As for that refolution, it may well be fufpefted fot 
K^vd AL jjot judicial : and there have been inftances where 

jiwD TEEks. jyjgcs have given different refoliitions undfer their hands from thofc 
which they have given judicially when they aAed under an obliga- 
tion of an oath ; and, with fuDmiffion, one of the tnvy council 
Commitment cannot commit, (or he cannot give an oath : and it Icems againft 
pRivv CouN* reafon of our aonftitution that the fame officer Ihoiild have 
e u . power to commit, and yet cannot adminiftcr an oath, which I take to 

^ Wijr 2 neCeffary upon every commitment ; for my Lord Coke (a) 

ai.St. commitments mull be upon oath. Then itjsjiei^' 

3ip. extraordinary that an officer fliall have power to cbnimiTi" and yet 

i.Hawk.P.C. he can neither adminifter an oath, nor take a recognizance to pro- 
eh. 16. f. 4. fccute,nor take b^'l, though his judgment tells him that the offence 
is bailable : this leems very inconfiftent. 1 hefe extraordinary 
commitments are ndt favoured in our law ; and in the old times 
fuch commitments were very feldom. Then 25. Edw. 3, c. 4* 
is one of thofe ftatutes that vindicates the liberty of the fubje£l in 
' relpe£l of extrajudicial commitments ; for it is faid there, none 
fliall be apprehended upon fuggeftion to the king or his council, 
** unlefs by indidtment or prefentment, or by prccefs at the cem- 
mon law.” And in the fourth year of Charles the Firji thefe 
general commitments per mandaium dornini regis were thought a 
great oppreflion to the fubjedl {^). My Lord Coke (c) fays, 
that before commitment there mull be an oath j which in this cafe 
could not be. It is true, the whole privy council may examine 
upon oath j but that one privy councillor may do lb I clo not find 
any where. In Prynne (d) there is a notable record? where* the 
perlbn was impeached by the commons in parliament for a riot and 
82 ] afl'ault on fcveral lords of the council •, from which I infer, * they 
would not have any recourfe to the Icgiflators, had the privy coun- 
cil themfelves fuch a power to commit. I confefs the privy coun- 
cil may cite, and fo may thj ccciefialrical court fummon, but they 
cannot commit. 

As to my other exception : In 2. InJI, 705. it is faid, that a new 
gaol cannot be eredled without an acl of parliament ; How then 
IWo* 199* can the houfes of thefe meflengers be as fo many prifons ? I think 
there are forty-two meflengers ; and if their houfes fliould be law- 
ful places of confinement, there would be fo many new gaols or pri^ 
fons erefted without authority of parliament, which ought not to be- 
5. Ed. 3. No. 68 . In the 12. Rep. 129. indeed, a messenger 19 
mentioned ; but nothing can be drawn from thence that he can 
. therefore keep a prifon. So that if Sir yames Montgomery was 
not in legal cuftody, the affifting of him to efcape is no fault. There 
are other places of confinement befides meflengers houfes that have 
been queftioned whether they be prifons or not ; fo it has been 
doubted, whether THE Tower of London be a prifon, or not, 
within the habeas corpus a£f. 


(s) 1. Inft. 51. > * (f) i. Inft. 5i< 

(t) See 16. Cak. i.c. 10. 2. Hawk. \d) Prynne's AnimadTerfioD on tko 

P. C. cb» 15. f. 71. Fourth InAiaitCy paa* 

HotT) 
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Hoit, Cbitf Jujlice. 
doubt. 


The Tower is a prifon without 

KiNDAKr 
AND OTKlia^ 


Shower. My next exception was, That the warrant docs 
not exprefs what the treafon is ; and there may be a treafon the 
afSfting of which is not treafon ; as the harbouring of Jefuits or 
counterfeiters of money, it is only a mifprifion of treafon. My 
inference is, that if ^ir James Montgomery was charged with fuch 
a treafon, the affifting of which would not make me guilty of trea- 
then my affifting him to efcape is not treafon [a). Then if 
the mtenuiiiciic be general, it fhall be taken for the liberty of the 
fubjeft ; fo is Vaughan^ 136. 157. where it alfo appears, that the 
return to a habeas corpus ought to be certain ; and fo it was 
refol ved in BuJheWs Cafe, So that if it cannot appear to your Lord- 
ihips to be treafon, with fubmiffion, we ought to be bailed within 
the habeas corpus aSl, 


Levinz, Serjeant^ on the fame fide. If Sir James Montgomery 
himfelf were here he muft have been bailed, by reafon of the uncer- 
tainty of the crime expreflfed in the warrant of commitment ; 
and mall we be in a worfe cafe than he himfelf would have been f 
* Returns in all cafes ought to be particular, and certainly exprefs the L ® 3 J 

caufe There are fevcral cafes of prifoners committed and deli- Returns to be 

vered by habeas corpus ; and the returns of the officers having cuftody particular and 
of them in the Fleet, the Tower, and the Gatehouse, are certain, 
all certain. The old law is, that all commitments fhall be to the 
cou^^ty gaol (r) 5 and the ftatuteof 5. Hen. 4. c. 10. that juftices 
of peace fhall commit to the county gaol, is but declaratory of the 
common law ; and a meflenger’s houfe certainly is not the county 
gaol ; indeed, a man may be committed to a mefl'enger's cuftody 
for twenty-four hours, &c. while the matter is under examination. 

There is HoweWs C^e (^), where the pov/er of the fccretary ofjiate 
is queftioned, but 1 am loth to meddle- with it ; and I think wc 
heed not have made all this ftir about it} we only dcfire to be 
bailed. It is plain, that the warrant mult be legal. And Chief 
Justice Hale [e) is as plain, that the refeuer fhall not be ar- 
raigned till the principal be attainted. Then if it be true that 
Sir James Montgomery is dead, it is morally impoffible for thefe 

perfons ever to be attainted. 

• 

Trevor, Attorney General. In HowelCs Cafe the writ of 
habeas corpus was diredled to the fteward and marfhal of the 
^ Marfhalfea,*’ who made return, that the faid Howell was com- 
mitted to his cuftody per ?nandatum Francisci Walsingham, The caufe of 
Mlitisj principalis Jecretarii, et unius de privato concilio domina commitment to 
regina ; and that return was by the Court held infufficient, becaufe 
the caufe why he was committed was not fet down in the return : ^ 
and there the Court took a difference, where one is committed by * 5 * 


(a) Dyer, 296. a. 12. Co. 2. Hawk. F. C. ch. i6. f. 6. 

(a) Moor, 839. {d) i. Leon, 70. 

(() Britton, 19. 92. Capt. Norwood's (#) Hale's P. C. 116. 

Cafe. But fee 6« (r#eb i. c. 19. and 


one 
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Tk* CaW pf dne of the privy council, for in fuch cafe the caufc of the commit- 
KrNDAL jifjg ought to be fet down in the return ; but where the par-J 
aud Otksrs. jg committed by the whole council, there no caufe need to be 
alledgcd. 

It is objected, that thetrcrjbn not being exprefled, therefore the 
aiding and allilting of him cannot be treafon ; for, fay they, this 
trealbn might be for harbouring jefuits, counterfeiters of coin, 
&c. ; but the receiving of jeliiits, &c. is not an aiding and abetting 
of them : but, with llibmiflion, the aiTiftiiig any ot thefe perfoiw"" 
is treafon, though ihele facts were made treafon by uf pafna- 
ment. 


] * So I think it is notncce/Tary to infert the overt-aft in the war- 

rant of commitment, the fpecies of treafon is not uiujlly mentioned 
there. I do agree, that upon the trial of the acce^fery, there 
attainder of the principal produced: but here in 
principal mull treufoii all are principals ; and let them take advantage of that at 
be produceiT. the trial* 

i! Hawk P.C. As for their objeftion, that no perfon ft\all be committed but to 
c. 21. f. 8. county gaol, this is not fo ; for then no man could be coin- 

c. 29. • * 3 * to THE Tower, the Gatehouse, &c. 


• [84 

On trial of 


Hawles, Solicitor General, Thefe commitments in cafes of 
high treafon have varied in all times ; foinetimes the particular 
fafts have been expi effed, and fometim js not \ and yet thought good 
either way. 

Commitments As for the objeftion, that an oath is neccfliuy to he made before^ 
without an oath, any commitment, that need not be ; there are many cafes where 
pcifons may be committed without any oath at all ; fo the house 
OF COMMONS may commit, and yet they cannot adrninifter 
an oath : lb a conjiahle may coniinit without any oath, Stanndf, 

32- 

Then as to the objeftion concerning thf messenger, it is but 
of the cafe j for though his houfe be no gaol, yet the allifeing of one 
to efcape from thence is as criminal as if he had aiJifled to efcape 
from the county gaol. For being with the meflenger while he was 
under examination, he w^as in the cuftody of the law, and it is not 
the breach of the wall that is a breach onl)’ of pi ifon j foi , as Bratton 
obferves, to allift a man to efcape that is going to be executed is a 
breach of prifon : fo that we conceive the commitment to be law- 
ful, and that they ought net to be bailed. 

Palrti. 558. Holt, Chief JuJlice. Indeed you might !iave fpared that quef- 
I. Sid. 78. tion about the fecrecary’s power to commit ; it feems to' have been 
1. ^ik. 347. niade more for delight than for iieceility : but in Anderfon it is plainly 
c! ^ ^ refolved ; and fo it is in i. Leon. 71. that he has fuch power (^7). 

But that which always puzzled me is, What authoruy there was 


(a) i.ni. Com. 338. 1. Bl. Rtfp. tion of thefe cafe, ii. State Trial*, 

557. — And lee Lord Camden'^ Expufi* 316. 2» Hawk. P. C, ch. x6. f. 4* 


to 
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to commit at common law ? and why Juftic^s of gaol delivery at 
common law might imi^nel a jury to enquire, &c. 

As to the obje£lion about the commitment to A MESSENGER, 
Purely the party may be commitced to him during examination. 
Indeed I do take it, that generally the commitments ought to be 
to the common gaol, efpecially liiice the habeas corpus * that 
the party may better take out a habeas corpus ; tiiough you will 
find in my Lord Chief Justice Hale’s Pleas of the Crown (^), 
that the breaking of other prifons is felon v. Now confider this, 
that if an act of parliament make anolFcncc felony, and there is not 
One v/ord as to the accefiiu'ies, yet they fhall be felons ; then why 
fliould not thef? perfons that arc in the nature of acceflaries to 
treafon be likewife guilty of treafon ? 

But, Mr, Attorney, 1 very much doubt whether you ought 
not to have fpecified what fort of treafon it was, and that he had 
committed it ; as for the puqKife, if it had been for the confpiring 
the death of the king, or for adhering to his enemies, &c. then the 
affiftintr the efcape of fuch a traitor conics under the fame fpecics 
of treafon. 


TwiE Ca9« 6# 
Kendal 

AND OTltCRtf# 


*[8il 


Then it is a great doubt with me, T Whether you fliould not 
aver that he did actually commit the trcalon ? 


Trevor, Attorney General With fubmilfion, it would be tod 
much to fay in the warrant of high treafon, that the party was 
guilty. Indeed in the indictment wc muft alledge it. 

Holt, Chief JuJliLe, I think it inufl: he coiiildcred of, though Commttmenf 
1 doubt very much as to the not fpecifying of the treafon, that the treafon ^ 
particular fort ought to have been expreiicd in the warrant, tile pardcuUr 

RoK-EBV, Ju/iice,, Certainly a confer oator cf the peace at the fore of treaforu 
common Jaw might hate committed, a:^ to adminiiter an oath is 
incident to his otfice ) lb that I take it, that a feiretary of fate is *• Hawk. K C# 
in nature of a L07iJervator of the pe^ce^ and may as well commit 
now, as the other could at conunf>ii Jaw [b). But indeed it feems 
to me that they are bailable, bccaiife it is not exprefled what fort of 
ireafonit was. As to the mesl'enger,! take him to bcoiily acar- 

fier of the party to prifon, and that he is not in the jiaturc of a gaoler, 

• 

Eyre, Juftice, Upon the whole, I thirdc it rcalbnable that 
they fliould be bailed. 

Holt, Chitfjujiice, Tlicn let them be bailed. 


(<r) 1. Hale C. 6oi. 6'J7. ofn cn this pafr»(?:e in delivering thtf 

*, Hawk. P. C. i;. ai. f. i. 7. ch. iS. judgement cf Che court of common pRas 
x6, in ihe cafe of i:ntick v. Carrington, 

{/') See Che opinion of Loro Cam* ti. Scatelriah, Ap^'. 31 6. 


Young; 


Vqi. V, 


0 
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Cafe 39. 

To an indebitatus 
and ^uant^m me 
ruitj if the dc- 
f<fndant plead 
tlwi hr gmt the 
plaintiff a hat, 
vvhich he ac- 
€epted in fatif- 
faffion of the 
dtbt; a re- 
plication 
protcjling that 
Che defendant 
did not give the 
hat in fati^fac- 
tior, and tra- 
that he 

received it ip fa- 
cisfaffioHi it 
gtod. 

S.C. z.Salk. 
€27. 

S.C. Comb. 346. 
S. C, I. Ld. 
Ray. 60. 
S.C.Carth.347. 

8. C. 12. Mod. 
85. 

Port, 136, 

9. Co. 80. b. 
Sty. 163. 239. 
Winch, 76. 

Cro. Ehz. 68. 
103. 

Sty. 263. Z39. 
j». Brownl. 107. 
1. Com. Dig. 

•* Accord ’(C.). 
a. Term Rep. 
*4- 
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* Young againjl Rudd. 

Eajier Term, 7. Will. 3. Roll 78. 

INDEBITATUS ASSUMPSIT and a quantum meruit. 
^ I'he defendant pleaded in bar, that he gave the plaintiff a beaver 
hat, which he accepted in fatisfadlion of the debt. The plaintiff 
replied by proteflation, that the defendant did not give the hat in 
fatisfaefion ; and traverfed, that he accepted it in fatisfedlion : and 
upon demurrer, 

It WAS OBJECTED on the behalf of the defendant y that this was an 
immaterial traverfe^ becaiife the giving is the directing matter, 
which ought to have been traverfed, and not anfwered by protefta- 
tion ; like the refolution in PinneWs Cafe ^at), which was an 
adlion of debt on a bond, of the penalty of lixteen pounds, for 
payment of eight pounds ten fhillings on a certain day ^ the* de- 
fendant pleaded, that before that day he, at the requeft of the plain- 
tiff, paid him five pounds, which he accepted in full fatisfadfion of 
the debt ; but becaufe he pleaded the pavment of the five pounds 
generally, and not in full fatisfacfion of the whole debt, the plaintiff 
in that cafe had judgment. And there it was held, that the manner 
of tender and payment /hall be directed by him who makes it, and 
not by him who accepts it ; fo that it is not material how the perfon 
to whom the thing is given accepts it ; for if it be accepted, it muft 
be as the giver intended it ; and therefore the plaintiff ought to have 
traverfed the giving in fatisfadfion, for that is the moft material 
part of the plea, and ought to have been put in iflue. It is true, if 
it had been after a verdict, the giving and acceptanc? might have 
been taken to be reciprocal acSIs, viz, that the one would not have 
accepted it unlefs the other had given it in fatisfadlion ; but upon 
a demurrer it is otherwife. 

E CONTRA for the plaintiff. Either the giving or the acceptance 
of what is given in fatisfaQion may be traverfed. I'his was the 
opinion ofmy Lord Rolle (^), though he held it more proper to 
take iffue upon the payment ; but if the acceptance in fa tisfadlioii 
be traverfed, there will be no occafion to anfwer the giving. 
It is a rule in philofophy, that ^icquid recipitur ejl ad modum reci^ 
pientis ; and there are inftances in law to this purpofe ; as in an 
action of debt upon a bond (r), the defendant pleaded, that 
whereas the plaintiff* was indebted to him for a load of lime, it was 
agreed between them, that the defendant * fhould acquit him of the 
lime, and yet the plaintiff fhou’d accept it in fatisfa6lion of the 
bond ; and avers that he did accept it in fatisfadtion of the 
bond j and upon demurrer to this plea it was held ill j not becaufe 
the defendant had pleaded the acceptance only, and not the giving 
in fatisfaftion, but becaufe he ought to have pleaded the acceptance 
in fatisfa6Iion of the fum mentioned in the condition of the bond, 
and not of the bond generally j for that could not be difeharged 
without a fpecialty [d), 

(a) 5. Co. 1 1 7. Moor, 677. (^d) 5. Co. 117 b, 9. Co. 79. 

(b) SciJes, 239. Cro. Eliz. 6$, 193. 

(c) Neale v, Sheffield, Yelv. 192, 

S. C. Cro. Jac. 254. S. C. 1. BroWnl. 

109, S, C. I. Bulrt. 66. 


CvRlAr 
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, Curia. Where a thing is pleaded by way of concord^ it is 
{finable ; but if the concord be not executed by giving and receiv- 
ing, it cannot be pleaded in bar to the action (a) : therefore the 
befl way of pleading it, is by fetting forth, that the thing was given 
and received in the full fatisfai^Hon, &c. according to the refolution 
in PinneWs Cafe, But both are traverfable ; as for inftance : The 
condition of a bond was (^), that if the defendanr compounded with 
one Earle for his lands, then he (hould pay the plaintiff thirty 
pounds j in an adlion of debt brought on this bond, the defendant 
pleaded, that he had not made zwy ^compojition with Earle y Ssfr. ; 
the plaintiff replied, that Earle did grant a rent-charge in fee to 
the defendant in fatisfadtion of his title ; and fo he made a compoji- 
tion ; the defendant protejlando that Earle non ccncejfity pro platiu 
dicit that he did not accept it in fatisfaftion , and it was adjudged a 
good plea, witliout traverfnig the grant: for as in that cafe there 
could not be any compofition without the confent of die parties, 
which depended purely upon the acceptance, which the defendant 
denied to be in latisfa<!d:ion of his title, fo in this calc, the denial 
of the acceptance implies, that the thing was not given in fatif- 
fadlion. 


Yduiro 

a^ainfl 

KvdU, 


See Heathcoiit 
If. OruikAianks^ 
2. Term Rep. 

24. 


And therefore judgment was given for the plaintiff. 


(<») I. Com. Dig. 3d edit. 135, ncti^. 


Smith ngiii/ijl Crompton. 


(^) Hob. 178. 


*[ 88 ] 

Cafe ^0* 


tN AN ACTION ON THE CASE for negligently keeping his fire, In an aaioo 
^ whereby the plaintiff's houfe was burnt (r/), there was a doubtful > pcrfo« 
evidence given at the trial before the Chief Justice at the ntfi negbpntiy 
priusy and the jury gave a verdidl for the defendant. whereby 

* It was moved feveral times for a nezv trialy bccaufc the evi*- piainiiff’s hooft 
Uence was very doubtful upon which the verdict was given againft 
the plaintiff \ and it was infifted on his behalf, that though it is true, verdift^for tht 
that in an information of perjury [b) where the defendant was defendant, the 
^o\xn^i guilty^ the Court would not grant a new trial, though it ap- Court will not 
peared there was no reafon for fuch a verdidt, unlefs the king’s conn- 
iel v/oujd coilfent to it ; yet in an action of debt brought by an in- gVound^tbat thj 
former, and a verdict for the defendant, the Court may grant a evidence wat 
new trialy becaufe the party has an intcreft ; and this is the diffe- doubtful, and 
rence taken in the Books. It might be a thing of ill confequence, dif- 

if it Ihould not be in the power of ihe Court to grant new trials in verd ft^*^** 
cafes where tliere are apparent reafons tor fo doing •, as where 
excejfive damages arc given for words (r), or where two verdicts S. C. s. Salk, 
644. Poft. iSj. Criitli. 20i. 4^5. Stra. 1105. Cowp. 37. 230. 601. i. Term Rep. 84, 
2. Term Rep. 114. 4. Term Rep. 4C18. 753. S. Mod. 220. 264. Carth. 498. Filzg. 40. 


(4) See (i, Aunt^ c. 31. f. 6. Poft. Hayward v. Newton, S^ra. 540.— 

181. But the general rule is, tlut in perfonal 

(^) I. Sid. 49, 3Q, tort» the Court wjll never giant a new 

(f) See Clark v. Udal, 2. Salk. 649. tiial for exceffive damages unlefs they are 

Redfhaw V, Biooks, 2. Wilf. 4C5. fuch as manifertly flicw the jury to have 

Wilford V. Berkley, i. Burr. 609. been adliiarcd by paBion, parlblity, or 

Btpifun V, Frederick, 3. Burr. iR4‘;. prejudice. Cowp. 230. 

G 2 have 
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ha\;e been given againft one defendant, and in many othei^ 
cafes («). 

But on the other ftde it was faid, that no new trial could ht 
granted in this cafe, though the Court fliould fee any reafonfor it : 
and the cafe of Sir John Jackfon (6) was chiefly relied on, who 
was difeharged of a great debt at the aflizcs in Cumberland^ by the 
perjury of Fcnivick and Holt', who being indicted for the fame 
criincj Sir John procured the witiicfl'cs to be arrefted who could 
prove the perjuiy, fo that they could not come to the aflizes to give 
evidence, and thereupon Fenwick and Holt were acquitted ; and 
though this praiticf appeared plainly upon feverai affidavits, yet the 
Court would not grant a new trial, but ordeitd an information 
againft Sir "jehn yackfon ; upon which he was found guilty, and 
fined one thoufand marlcs. 

Afterwards a new trial w’as denied in the principal cafe (r). 

(<i) See 5. Com, Dig. Pleadei” that the Chief Justice was dlf- 
(R. 17.) iht; S VO edition by Mi. Kyd, fatistied with the veidjd, but that the 

wheru all the cifcii on this fubjedi are realon ot icfuling /rw/ was, be* 

colIe< 5 Icd. caiifc it was a hard adtion. — See alfo 

{b) f, S^d. 149. 153, Sparks v Spicer, 2. Salk. 648. 

(f) In S. C. 2. Satli. 644. it ib laid, DunKlcy Wade, 2. Salk* 0331 


Plummer agamft Lea. 

Alexander tlclt, in the fe\entcenth year ot Charles the 
Second, recovered a judgment againft the Jcfciulant, and had a 
tejlatum Jcire facias to the terretenants, I'hc y appeared and pleaded ; 
and there was a verdicL againft them at the ailizes in Suffolk, and 
judgment thereiipoii. Afterwards Holt became a bankrupt, and 
the coiiimiflioners afligned the original judgment to Plummer, 
who now moved the Court that it might be entered, to entitle him 
to the benefit of the jiidgmcir upon the feire facias ; which 
was ruled accordingly, without bringing a new Jcire facias (j). 
Qjjod nota. 

2. Jo. 203. 1. Mod. 93. 4. Bac. Abi. /iir, 

(tf) See Hewit and Others, Afllgnees of Bibhlns, v, Mantell, 2. Wllf. 372. 
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(S'/V William Gregory, Knt. 

Sir Giles Eyre, Knt^ 

Sir Samuel Eyre, Knt. 



<S’/V Thomas Trevor, Knt. Attorney General. 
John Hawles, Solicitor General, 


* DalfLon, Bart, againfi Janfon. 

LoNnoN, 7 JOHN DALSTON,knightanci baronet, complains 
to why 3 J of Jojhua JanjGHy'A common cai rier, in ciiftocly of 
the marlhal of the Marjlxdfea of thc^lord the king, being before 
the king himfclf, for that, to wit, that whereas tlie aforefaid 'jojhua^ 
on the i()th day oi March ^ in the year of Our Lord 1693, and long 
before and always afterwards, liath been, and now is, a common 
carrier of goods and chattels, and for his profit hath been accuf- 
tomed to carry the goods and chattels of all perfons whatfoever 
requiring the carriage thereof from IVakcficldy in the county of 
Torky -unto London^ and from London aforefaid unto JVakefield 
aforefaid, for all the faid time, for a reward to be therefore had. 
And whereas by the law and cuftom of this kingdom of England^ 
every common carricT of goods and chattels, who receives the 
goods and chattels of any perfoii fo to be carried, is bound to keep 
and carry the fame without fubltrailiiion and lofs, fo that by the 
default 0} fuch common earlier, or his fervants, damage may not 
in any manner come topafs. And whereas the faid yo/?t?y on the 
fame 16th day of Murchy in the year of Our Lord 1693 abovefaid, 
ar London aforefaid, that is to fay, in the pariih of the BUJfed Mary 
r.f i])c Archesym the ward of Chrape, was poflclfed of the goods and 
chattels following, that is to fiy, of one deal box, and one hundred 

3 pieces 
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pALSTOK, 

Bart. 

sg^injl 

Jauson. 


pieces of gold coin, called guineas, of lawful money of England\ 
as of his own proper goods and chattels •, and the aforefaid John 
being thereof lb poflefled, on the fame I6th^dav of March^ in the 
year of O ir Lord 1693 abovefaid, at London aforefaid, to wit, in the 
parifh a/iU ward aforeliiid, he the {2i\iiJohn then and there delivered 
the box aforefaid, with the faid one hundred pieces of gold coin, 
;;ijineas, to the aforefaid Jtjhua^ to carry the fame fafely and 
fccurtly from Londan aforefaid unto IVakcfield aforefaid for a 
reward \ and the aforefaid Jojhua then and there had and received 
the faid box, and the faid- one hundred pieces of gold coin, called 
guineas, being therein to be carried and delivered in form aforefaid ; 
neverthelefs the faid Jojhua^ at any time afterwards until now, 
hath not delivered the box aforefaid, with the faid one hundred 
pieces of gold being therein, to him the faid John : hut the box 
aforefaid, and the faid one hundred pieces of gold coin being 
therein, aftci wvards, to wit, on the 17th day of March^ in the year 
of Our Lord 1693 abovefaid, at London aforefaid, in the pariih and 
ward aforefaid, for default of the good keeping of him the faid 
Jojfma^ were loft. And alfo whereas, on the i6th day oi March ^ 
in the year of Our Lord 1693 abovefaid, at aforefaid, to wit, 

in the parifti and ward aforefaid, t)ie faid John was poflblfcd of 
other goods and chattels following, to wit, of one deal box, and 
one hundred pieces of gold coin, called guineas, of lawful money 
of England^ as of his own proper goods and chattels ; and being lb 
poflclTed thereof, he the (iiid John afterw^ards, to wit, on the fame 
l6th day of March^ in the year of Our Lord 1693 abovefaid, at 
London in the parifti and ward afoiefaid, cj^fually loft 

thofe goods ar:d chattels out of his hands and pofleffion *, which 
faid goods and chattels afterwards, to wit, the fame 16th day of 
Miifchy in the year of Our Lord 1693 abovefaid, in the parifti and 
ward aforefaid, came to the hands and pofteflion of the aforefaid 
JoJI)ua^hy finding ; neverthelefs the faid JoJhu a ^\inoW\ng the faid 
goods and chattc mentibned to be the proper goods and chat- 
tels of the aforefaid /cLny and of right to belong and appertain to 
him the faid John^ yet contriving and fraudulently intending 
craftily and fubtilly to deceive and defraud the aforefaid John in 
this behalf, hath not yet delivered the faid goods and chattels laft 
mentioned to him the faid John^ although often requellcd, &c. j 
but the goods and chattels latt-mentioned afterwards, to wit, on the 
17th day Mtirch^ in the year of Our Lord 1693 abovefaid, at 
London aft refaid, in the parifti and ward aforefaid, converted and 
difpofed or to the proper ufe and benefit of him the faid Jofljua^ 
to the dan.iige of him the faid John of 150!.^ and thereupon he 
brings fuit, &c.^^ 

Un not guilty pleaded, judgment for the plaintiff. 


Dalfton 
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Dalfton againft Janfon. 

T his was an action on the cafe broue;ht againft a common car- 
rier upon the cuftom, andalfo^ trover was laid in the fame 
declaration. Upon not guilty pleadid, there was a verdidl for 
the plaintifF. 

It was moved in arreft of judgment, t-.at thefe are different 
aftions, and ought not to be joined in one and the fame declara- 
tion ; for one is grounded upon a covtra^ in law, to which non 
ajfumpfit is the proper plea, and the other upon a tort \ and it is 
for the fime reafon that a trover and indchitatiis ajfumpfit ought 
not to be joined, nor an * ejeftment, and an action on the cafe 
for fcandalous words, though the fame ifTue goes to both. But 
not guilty is not the proper iflue to this action, for anciently the 
defendant pleaded fpeciolly to the neglcc^I and misfcafancc (a)^ 
It cannot be denied but that this acSion is founded on the contract \ 
and for that, the authority of the cafe of Bofon v, Sandford (b) 
is plain. An ejectment and an adlion for an ojfault and battery 
were joined {c)y and the plaintifF had a verdict ; but the Court 
W’as of opinion that this was the firft precedent, for they fever in 
damages, and therefore they advifed on itj but Winch, JuJUce^ 
was of opinion chat it was not good. 

To which it was anfwered, that it was my Lord Hobart^s opi-» 
nion in that very cafe, that the declaration was good after a ver- 
di£l; and that of late no action had been brought againft a com- 
mon carrier* but trover was joined with it (d)* An aitioii on 
the cafe for over-riding, and not delivering a horfe according to 
a contradl, and alfo for a converfion to the defendant’s ufe, were 
joined together (e) ; upon not guilty pleaded, the plaintifF had 
judgment, though he might have demurred to the declaiation, it 
being double ; but by pleading the general iJJ'ue^ and that being 
found againft him, it iijade the declaration good. So trcfpafs for 
beating his fervant, per quod fervitiurn amifit^ and an action on 
the cafe for keeping a dog accuftomed to bite ilieep, were joined 
in one declaration { f and the plaintifF liad judgment; though 
it may be a queftion whether trcfpafs will lie for the laft or not, 
for it is only a negligence to let the dog loofe, for which trcfpafs 
will net lie. It is not the contract which entitles the plaintifF in 
this cafe, for it is an aftion grounded upon a tort^ and the iffue 
and judiiment are tiie fame in both [g). It is true, there was the 
like declaration, ifi’ue, and verdidi-, in the cafe of Matthew v. 
Hopkins (h j, and the judgment was arreited ; not for the reafon 


{a) Winch. 29. Sec alfo i. Term 
Rep. 31 

(b) I, Show. 29 3. Mod. 311 

3. Lev. 2i;S. 2. Sdlk. 440. 

(c) Bird V Snell, Hob. 2^9 I. 
Browiil. 23 s* 

(</) 2,- Lev. loi. 3. Lev. 99. 

(«} White v» Relden, Cro. Car. 20. 
1. Lutvy* 


(/) Alh V. Rapier, Ealler Term, 
26. Car, 2. 

(^) See Gilbert’s Hiftory of Common 
Pleas, 7. Bedford v. Alebck, t. Wilf, 
248. Dickon v* Clifton, 2. Wilf. 
319. 

{b) X. Sid. 244. 1. Vent. 365, 

I. Keb. S70. 

G 4 


Cafe 43. 

An a6lion on 
the Cafe agaii.ft 
a carrier on tJ e 
cuftom of tha 
realm and tte* 
ver may be 
joined in the 
f^ine declara- 
tion. 

S. C. 1%, Mod. 
73 - 

*[ 91 ] 

S. C. x* Salk. 
10. 
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1. Sid. 244. 
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pAiBT^ now given, but bccaufe the plaintiff had alledged, that the de- 
fendant was a carrier on the tenth of May^ and that he wa5 
pofTeffed of the goods on the fixth of May^ on which day he did 
deliver them, fo that it did not appear he was a carrier on the day 
of the delivery. Thefe arc not actions of different natures, and 
therefore they may be joined ; and the like has been done in many 
other cafes ; as daht upon bend^ and detlnuey were joined (a) : fo 
likewife debt upon a penal Jlatute^ and an indebitatus afj'umpfit^ 
r 93 j generally for tithes (hjy and /ion a[j'iunpfit pleaded to both, which 
^ was a difcoiuinuance to fo much as rcLueJ to the penalty; but it; 

was the opinion of TwjsdivN, JuJlleej that if the iffuc could havq 
hcon 72 ot guilty^ it niiglit have gone to both (^c). Agrec.ible ta 
this is that diftindlion taken in Puckrr.ere^s Cafe ( //), that in a< 5 tions 
real founded upon a tojt^ a man fhall have but one wilt to recover 
lands to which he had fcvcral tides ; but in perfonal adlioii , fevc- 
ral torts may be ccmprclm-nJed in one declaiation, becaufe in 
thefe there is not fo much regard to forms as in the other. Be-, 
fore the ftatine de bona afporiati^ ik vita tflaloris^ it was a 
queftioji, wl:‘'thcr an aftion W( uld lie aguinft the executor of a 
carrier ? but now it is not doubted («?). 


Skin. 661 
C':rryK 47. X14. 
C^nh. 1 13* 
Hob. 17. 

Hard. 163. 

Cro. Jac, 262. 
3 iO* 

523. 

Herne’b HI. 76. 
T. SiJ. 36. 

4. C'o. 84.. 
Owen, 57. 

2. Sjimd. 380. 

2. Mod, 270. 
Moor, 462. 
Co. Lit. 89. 

3. Med. 323. 
|\4oUo/, 209. 


Curia. A plnmtiff cannot jrii:) two actions wliich require 
feverjd ifiut..' ; fo that the ciucflioji row is, Whether adfions may 
be joined wliere the fame plca'ling will anfwcr botii ? In fuch 
cafe^ as this, the dJ'endmt m toruier times pieadeu particularly 
to the ; but it has been lately ruled, that nut gnjlty is a 

good pK,a ( / \ But It feems jlrange, debt anddcMmie iiiould 
be joined, becaufe tliofe acbons have diffeient judgment?. 

the hill: debate of this cafe, they inclined for the plain- 
v ;.:if'-, when K(’Kh:r,y^ f/fl/ce, came into the 
TcOV'i follov/iiig, they were all of opinion 
ilin^-L h')r an abiion aguiidl a tommon 

LU?‘lt^ivT OI- } ^ GLAND, is J-'Ol fo ir.ucli upon 


tiff. jJut ..;tv 
court in Ah:, 
that tlicfc \vcre 01 
carrier^ unoii ' 


iV tort^ as upon a coni>: foi by receiving tiie goods, and' taking 

a reward for the cirriage, the defendant implicitly undertakes to 
deliver them fafely, and therefore the Jaw iinphes a contra tp 
anfwer the value, if robbed. Tiie cafe of Matthew Hop- 
kins (^) the carrier of Tiverton^ \va^ upon the common cuftoni 
of the re.d'j’, for negligently cariyirg a bag of wool, in ‘which 
there was fifty pound’s, ind in tne l.uiie declaration there was a 


(a.) Fiix. A))i. Br-ef, " pi. 3. 
Thc'Cai’s DijcclJy Lk. 10 ch !«;. 1. b. 

(Z») liro, A'^r. JoHKler 111 Aclioi’i,'' 
pi 97 " 

(t) Wright V. BSdle, 1. Sid. 223. 
H. Lev. 141. 

(•?) Co. S6. 

Hut .* pl.iir.tilf ginnotjo'n in ili3 
fanif: ri^t^al ;if r.M a ctu'c of .irbr n, 
e;^e<utoi:f vviih which acciutd m 


i»ii ov 1 Covkfril v. Kryafton^ 

4. Term Ktp. 2.77. ; nor (.in .i count oq 
a pioiTiifc m^dc hy a dtfendanr, as advnm 
lo p.iy riiioney rtceiv^d by lyin, 
as Jutb, to the platntifl: ’t, uTc, he joined; 
vvjili other Counts on promife nndc by 
tU intcjhiify Jennings v. NewmanJ^ 
4, 'I'c III Rep. 347. 

(/*) 3. Vent. 77. 

t/J i. SiJ. 144. i. Yc.nt. 365. 


trover* 
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trover for the faid money; and it was held, that thcfe were dKFe- 
rent actions, and ougl^t not to be joined, which is the cafe in 
point. 

So JUDGMENT was given for the defendant {a). 

(a) But it is now fettled, that an ac- See alfo i. Vent. 223. ; Bedford v. AI- 
tion againft a common carrier on the tock, i. Wilf. 2152. ; Mart v. Goodfon, 

CO (torn of the realm and an aflion of 2. }>I. Rep. 848. j Brown v. Dixon, 
trover may he jo iicd in the fanie decla-. i. Term Rep, 274. 
ration, Dicklcn^'. Cljfto.i, i.Wilf. 319. 

Alice Matters, Aclminiftmtrix of Charles Matters, 

Lewes. 

I NDEBITATUS ASSUMPSI T againft Lewes \ and upon non To an inJcH* 
aJJ'umpfit pleaded, the caule was tried before Holt Chief Juf ajfumpjit 
tice of the king’s bench in Guildhall, London \ and it was adAin^ftraior^ 
given in evidence, gainiUhedebter 

^ That Jl'Ja/Irrs was indebted to Cofrl^ht^ and Lewes was in- tiV**^dTfe^iu!anc 
debted to Majin s^ who died inteffatc : I'hat the defendant, after cannot plead in 
the deatli of Arjicrs^ rc'ceived two liundred and fifty pounds due har, that u c/e- 
lo the laid intelhite for v/ages, as matter of a (hip ; and before any 
adminiftration was granted to the plaintiff, foi that was contefted 'creTa Wnt in 
by Gosfrightyh^ (^Gosfri^ht) levied a plaint againft the j 1 rchbifi)op the (heriff's 
of Canterbt'ry^ asouiiiLi'y, for the debt due to him. 'J'herewas court again ft /i&p 
a nthil retuitied in tne ttierifl’s couitof London^ and upon four 
fummons there was a fcire fucias and judgment againft him, and 
t;he money of the 01 dinary was attached in the defendant’s hands, warbJought*^ 
which was aftci wards condemned and received bj'' Gosf right : yfj^sihtveby 
then adminiftration was granted to the plaint! ft', who brought /“fW in hi$ 
this adtion againft I^lwcs^^ and had judgment to recover. Sut n the fult 

whether the point in law was a good bar to her aefion (a)^ it was 
referred to the opinion of the Court by the Chief Justice 5 . c. Ante, 75. 

biinfelf, to whom it was referred at the trial. S.CXdith.344. 

S. C. I . Ld. 

It was argued, that fuch an attachment was well warranted by 5 ^/ 
the cujicmoj Londo 7 i for above one hundred and fifty years ; that there ^ 
had been no writ of error in all that time brought upon any fuch s' c. Holt ilc* 
judgment, neither was there any precedent to the contrary. 429. 

The objections againft it arc, — First, That by this means the s.c.Comiy.347, 
adminiftrator will be liableto a — Secondly,! hat no 

fucliadion will lie in the ftieriff’s court againft the ordinary. 

As to THE first 013 JI CT 10 N, this Call be no devajiavit in the cTo.* Eliz. 593. 
'^idminiltrator ; for if he be fued, he may plead /►Aw adminijlravit^ Ld. Ray, 347. 
which wdll be good, cfiiecially in this cafe, where no goods came 3^o* 
to his poilefiioii. Then as to TH£ slcond objection, by the. 


Dalstom 

Janson. 


•[933 
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(«) I'hc c\i(\(im o( fordon nftcnbtffeiity I, Ld. Ray, iSo, but it may now be 
a* iM the prefcnt c.dc, w,i-i alw.iy.s plead- given in evidence under the general ilTue, 
;d /p^tia.’iy, Sk,n, 639. .S.:lk. ;8o. 3. Will, 297. 2. BJ. Rep. 834. 
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ftatute Weflm'in/ier the Second^ c. ig. the ORDINARY was liable 
for any debt fo long as he had goods in hi 5 hands, which aft was 
made in affirmance of the common law. Now until adminiftration 
be granted, the ordinarv' lepicfents the perfen of the intef- 
tate. 1'h.rre are many cujlcms in Loudon^ which are allowed 
there, and in no other place ; as arrefling bcfoie a debt is due, 
&c. (a) and they are the proper judges of their own ufages *, and 
this Court will prefume that they have afted according to cuftom, 
unlefs the contrary appears. So in London^^ an executor fhall be 
charged to pay a debt upon a fimple conn aft of his teftator (b) \ 
and this was held a rcafonable cuftom. 

* E contra. The plaint is entered againft the archbifliop, and 
he is fummoned, which ought not to be ; for the inoney being in 
London^^Q of London^ if anybody, ought to be lummoncd. 

But THE CHIEF QUE STiON was. Whether this is afuit withiil 
the cuftom of foreign attachmcijts in London P 

And as to that matter, it was argued, that thisisnot a reafon- 
able cuftom ; for at common law, before thQ^LitnlQoilVcJiminJier the 
5'^'^^;2^,tho*THE ORDINAR y could not fue for or releafe a debt due to 
the inteftate, yet he might feizc ftich goods which hefound to be in the 
inteftate’s pofleftion, and difpofe them at his will, or to pious ufes ; 
and it was a queftion. Whether debt would lie againft him if he 
did otherwife ? for the creditors of the inteflate could not call 
him to account, becaufe the law adjudged him the fitteft perfon 
to take care of the eftate. It is true, the common law w^s a 
little defeftive in this matter; but now by that ftatuie, debt will 
lie againft him for fuch goods which fliall come to his pofleffion ; 
and the reafon which is given in the ftatute, is the fame which 
w'as before; for if the ordinary will intermeddle with the goods, 
he fhall account as an executor ought to do ; and this is the very 
ground of the writ in Fitzherbert [c) : PrjTCIPE J, epifeopo 

Lincoln, ad cvjus 7nanus bona et catalla ques fuer, B, qui obiit 
‘‘ intejiatus^ ut dicitur^ devenerunt^ Ld cd^ and for this very reafon, 
if the ordinary die, his executor fhall be liable. Now if he 
car.not be fued but where the goods of the inteftate devenerunt to 
his polkftcn, then the plaint brought againft the archbifliop is 
wrong ; for he liad no goods of the inteftate in his hands, and is a 
mere ftranger to the fuit and judgment, and thciefore is no pro- 
per defendant ; for which caufe this attachment is not good. 
Since theftatutcji. Edw. 3.C. 1 1. the ordinary is compellable 
to grant adm ini It rat ion to the 7text oj kin^ which if he reiufe, the 
court of king’s bench will grant a maJidamiis to compel him. 
Now here is a plaint brought againft an ordinary, to whom the 
right of granting adminiftration belonged, and who never le- 
fufed to grant it, and who cannot be anfvvcrablc, unlefs heaftually 
iiilermeddle with the goods ; but here he is cendemned to anfwcr 

(rt) Ante, 75. Calthorp, 27. Hob. (i>) Snelling’s Cafe, 5, Co. 82. 
86. 1. Venr. 29. RclJ. Abr. 555. Cm. EJIz. 409. 

I. Eac, Abr, 689, fit?. N. C. izo. 


before 
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before he knows any thing of the fuit. The cuftom is, that if Alice 
the defendant, who is really the debtor, appear, the attachment tbrs, Admi^ 
againft the garnijhee will be difeharged, and then he muft put in oF*”cHARL*f 
bail to render his body^ or pay the condemnation money ; but the master?, 
archbifhop cannot be compelled to do either, fo he is not within agtiin^t 

this cuftom. ^ The authority which comes neareft to this cafe, 1 -£wes, 

is in Dyer 244. where one Toft ^2.% indebted fo Foxcroft^ and Wil- f oc 1 
kinfon was indebted toToft^ who died inteftate; the ordinary ^ 
granted adminiftration to Marjhall\ then Foxcroft levies a plaint 
in againft the ordinary, andupon a nihil returned, asin ^ ‘ 

this cafe, the money was attached in the hands of Wilkinfon^ and 
recovered and paid to Foxcroft^ and the aJminiftrator brought an 
aftion of debt for it ; the defendant pleader, the cuftom of foreign Comb.347.42x, 
attachments in London^ and all the matter be fore mentioned, and 
upon demurrer to the plea, the plaintiff li. id judgment. Now 
though adminiftration was granted in that cife before the plaint 
levied againft the ordinary, which was nc t in this cafe, yet the 
reafon of that judgment may govern this cafe ; becaufe the ordi- 
nary can have no a(ft ion againft Wilkinfon th( garntjliee^xo recover 
the debt due to the inteftate ; therefore no a(^tion fliould lie againft 
him ; foin this cafe, bccaufe the ordinary cannot fue, it is un- 
rcafonable he fhould be fued, and the cuftom will not extend to 
4jrtalce him liable to fuch fuit. 

Curia. The reafon v’hy money is attached in the hands of 
the garnijhee^ is to make the debtor appear. Now the defendant 
Lewes wasnever indebted to the ordinary; therefore he could not 
be compelled to appear, by entering a plaint againft the archbifliop, 
to whom there was nuining due. 'I'liere are feveral cuftoms in 
London againft law, as arrefting the bail without a feire facias 
or capias againft the principal. Bee. But this cuftom cannot be 
fupported by reafon ; and though their cuftoms are confirmed by 
act of parliament, yet fuch cuftoms which are contradidtory to 
reafon, and to the principles of the common law, (hall not be 
allowed in the court of king's bench. 

Afterwards in Michaelmas Term following it was held, that 
no adlion did lie againft the archhijlwp^ and by confequcnce the 
plaintifl', in this cafe, had judgment. 


Wilfon againfl Guttery. Cafe 45» 

'T'HE defendant was arrefled on a Sunday^ by a writ out of A6hon lies for 
^ the Marshalsea. And now the Court was moved to arrefting on « 
difeharge him. But it was denied ; and he was diredted to 
bring an adlion of falfc imprifoninent. 

Court will not difeharge the pnfoner. — S. C. i. Salk. 78. Port. 449. 6. Mod. 96. Fort. 373, 

6. Com, Dig. “Tempi" (B. 3.), 3. Bac. Abr. 39, 40. 4. Term Rep, 377. 5, Term Rep. 194* 


The 
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Cafe 46 . The King againjl Harpur. 

An indlftment 4 JVIO'rK"!»N was made to cjuafli an ' indictment, which fct 
^ffice^of ^ tonh, that ih'/ defendant being qualified to be was 

hU^ ought to dehit'i to ferve that ofiice at Ifllngton ; and that he had 

Ihcw that the wtu'r oi it, but did not take the oath to execute that office, 
defentiant was 

chofen by fu'"- Thc objci51ioii vv.i«;, that the indidlmcnt (hould fet forth, that 
ticient auiijo- he was cholcn by one who had fuiTn^ient authority, and that he was 
fumnioiied before a jiiflice of peace to take the oath ; and there- 
s. C. Con\h. fore it itH appearir.g how h ‘ was cht fi n, and that he had notice, 
32 S. the indictment OLn'ot la be ULiaLlied fr/y. 

l. Moil. IV ^ 

I. Sjlk. 17V 3 S 0 . 2. Ktb. qry. G. (yT.- Poll. 1 33. 1 70. Allcyn, 7S. Sira. qio. 1146. 

Dori^l. ^34. 3. Kac. Ahr. lo'.. 2. Ku>r. 7: ''.* /*. C(U!'. ! .y. “ Inc'idmtuL ’ ((} 7.). 4. Com. 

4)ig. ‘‘ juii ice c)t Peace" (M. S.). 2. Hav,K. P. C. ch. 10 1. ch. 25, f. 57. Sc^ v. Buider, 

4. Turn Kep. 778. 


(a) It ii faid S. C‘. Comb. 32S. that the indiftir.ent was qualhed. 


Cafe 47. Anonymous. 

Port. 127 . 1 30. ^^OTA. A Let may fet a fine on a coiiflablc, but the fcjJiQns 
S. Co. 3S. b. xM cannot. 

II. Co. 43. b. 

2. Roll. Rep. 5. I. Salk. 175, Savil, 54. i. Ld. Ray. 70, 4. Com. Dig, 8vo. 696, i, BUc. 

Abr. 440. 


Cafe 48* 

If a man dwell 
on a farm in the 
pnriAi of and 
hasafmallquan- 
lity of land in 
the p.^'. illi of B. 
on which he 
feeds c.itile fn 
the piirpofe 
bi ng empl 1) M 
in hu/hondry in 
tlie pan 111 ot A 
and not in tlic 
panlhof B. the 
ov/ner (hall pay 
tube tor fuUi 
cattle to 
the parfon 01 the 
paridi of B. 

Cro. Eliz. 446. 
475. 7C2. 

Fii7. N. B. C3. 
I. Roll. Abr. 
641;. 6bo. 

C 11. [ar <76. 


Swales r7^j//:y?Lowtlier. 

A MAN had a houfc ..nd a great farm of arable land in the parifli 
of Kippax^ where lie dwelt, and he had five acres of plowed 
land, and forty acres of pafturc, intheparifli of StnUiyi^ton^ upon 
which pafture he fed his cattle which v/cre employed in hulbandry 
in the parilh of KipUix. "I* he paubn of Snilliugton libelled for 
tithes, for the aylhncrit (A' cattle t’lerc. The defendant thereupon 
fiiPj^eH^, ihi.Tt by the cul1:?ri op' ILigLn:rl no tithes ought to be 
paid fer agillmcnt of cattle kept for plough or pail. 

And now a motion w.s ivade for a prohibitioriy becaufc the 
plaintiff cannot libel foi the agiflment of cattle but for fuch as 
are fed in the f.imc p. idli, .vul not clfcwhcrc ; and the pafturage 
of cattle nfid for Iv.dhandry iii tlie fame parifli is not titheablc, 
bccaufe the parfon has titiics for them in another kind. 

On the otLi r f.dc it was faiJ, that the parfon is to have a profit 
where the paiifliioner has any benefit, ajid that he is an inhabitant 
wheicver he has land. 

But THi. Court w'ould not grant a prohibition upon the firft 
motion, W:t gave the defendant leave to amend his fuggeftion,. by 
adding, that he had arable land in ^miiington^ and exercifed hiif- 
bujfiry there ; which was a.ricnclcd. 

9 0. Hj:d. 1S4. 3. Ccm. D;^. Difmes)'’ (H. 5.), Fltzg 208. 

Afterwards 
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* Afterwards in Michaelmas Term it wa*? moved again, and the Swales 
Court were of opinio*li, that it the cattle depaftured were not 
for plowing the land in the fame parifh where they are fed, he 
(hall pay tithes, though they plow in another parifn; and if he Canh. 476. 
had more cattle than he employed for the plough in the fame pa- 
rifli, he ought to pay tithes for them. But j he Court ordered 
the defendant to make affidavit to afeertain the fa\St. 


Brockwell agaaifi Lock. 

T^EBT by the bailiff of the palace court of the Blfl^op of 
^ Rochejier for fees, upon execution of a judgment in that 
court, being twelvepence in every pound for any funi under a 
hundred pounds, and fixpence in the pound if above that fum ; and 
this is by virtue of the ilatute 29. Eiiz. c. 4. [a), in which there 
is A PROVISO, “ that it ihall not extend lo fees taken or had 

within a city or town corporate.'* The plaintiffhad a ve’*diet. 

And upon a motion in arreft ofjudgment, becaiife ofthiitclaufe 
in tlic flatute, it v/as alledgcd that this cafe was not within that 
PROVISO, it being neither a city or town coi porate the ex- 

ecution was made. Now the reafon why execution fees are not 
to be taken in fuch places is, becaufe the jurifdidiion is narrow 
the ftieriff is at Icfs trouble, and not fo much in danger of an efcape j 
but here the jurifdicBon of the bifhop is as large as his diocefe" 
and (o not within the like reafon. Bailiffs oflranchifcs and li- 
berties are riiftned in the ilatute, and the plaintiff being fuch, and 
the place not within the provifo, he is entitled to this action 5 and 
it has been h^inrr 

cution upon 
ftatute. 


ruled, that where a bailiff of a franchijc made cxe- 
afire facias^ he ihoiUdhave his fees by virtue of this 

Curia. An officer of a liberty fliall have his fees for execut- 
ing the procefs of this court j but it was never intended by the 
ftatute, that he fhould have any for executing judgments obtained 
in inferior courts. 

Therefore this judgment was flayed. 


Cafe 49* 

The Bailiff of 
THE Palace 
Court of the 
Bifhop of R'j- 
cbejler is not en- 
titled iOpounJage 
under the 29. 

c. 4. for 
eveuMng a 
ji 3 d.<nieiu of 
th It court. 

5. C.r S..lk.r>r. 
2. Jones, 185- 

2. Roll. Rep. 59. 

3. Leon. 268. 
Cro. Car. 287, 
Noy, 76. 

1. Mod. 167, 

4. Mod. 254. 
Poph. 173. 
Latch. 19 52. 

6. Com. Diif, 

“ Vifeount’* 

(F. a.)- 

2. Bac. Abr^ 
466. 

2. Term Rep. 
*SS- 


See 3. Gio, i. c. 15. 

* South againft Allen. 

trinity Term, 7. fi'ill. 5. Roll , 

Surrey, 7 T>E it remembered that heretofore, to wit, in the 
to -wiu j Term of Eajler in the firft yeai of the lord the 
king that now is, before the fame lord the now king at 
Jiery came IVilliam South, by Thomas Johnfan, lenior, his at- 
torney, and brought here into the court of the faid lord the king, 
then there, his certain bill againft Robert Allen and John Wilfon, in 
the cuftody of the marlhal, &c. of a plea of trefpafs and ejedment j 
and there are pledges of profecuting, to wit, John Doe and ij/'» 
chard Roe, which faid bill follows in tliefe v/ords, to wit, Tf'illiam 
South complaijts of Robert Allen and John irUjon, in the cuftody 


* rps ] 

Cafe 50. 
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of th^marOial of the Mar/halfea of thelol'd the king, being befof^s 
the king liimfelfj for that, to wit, that whereas one IViUiam Birch 
and $a)ah his wife on the firft day of May^ in the firftyearofthe 
reign of the lord James the Second^ now king of England.^ 
at Tooting- Gravcney^ in the County aforefaid, by a certain indenture 
figned with his hand, and fealcd with his feal, demifed, granted^ 
and to farm let, to the faid William South one mclTuage with the 
appurtenances, and one barn, and one orchard, and one garden^ 
fituate, lying, and being in Tooting Graveney aforefaid, in the 
county aforefaid, to have and to hold the tenements aforefaid^ 
with the appurtenances, to the faid William South atid his afligns^ 
from the faid firft day of May until the full end and term of five 
years from thence next enfuing and fully to be completed and 
ended. By virtue of which faid demife, the faid Willia^n S'^uth en- 
tered into the tenements aforefaid, with the appurtenances, and 
was poflefled thereof, until the faid John iViljon and Robert af- 
terwards, to wit, on the fame firft day of May in the year above- 
faid, with force and arms, into the tenements aforefaid, with the 
appurtenances in and upon the pofleflion of him the faid William 
5^/v//;, thereupon ent^^red, and him the faid William from his farm 
aforefaid, his term thereof not being ended, ejefted, expelled, and re- 
moved, andhim the faid William from his pofi'eifion aforefaid, fo ej e£t- 
ed, expelled, and removed, kept out and yet keeps out thereof, and 
other wrongs then and there to him did, againft the peace of the 
faid lord the now^ king, to the damage of him the faid W{lliant 
South of one hundred pounds. And thereupon he brings fuit, &c. 

And now here at this day, to wit, Monday next after eight days 
of Saint Hilary in this fame Term, until which day the faid Robert 
and John had leave to imparl to the faid bill, and then to aufwer^ 
&c. before the lord the king at Wejlminjler^ came as well the faid 
William Souths by his aftorney, as the aforefaid Robert Allen and 
John Wilfon^ by Edward Shaller^ their attorney : and the faid 
Robert and John defend the force and injury when, &c. and fay, 
that they are not thereof guilty, nor is either of them guilty in the 
manner and form as the faid W uliam South above declaring al- 
ledges ; and of this they put theml'clves upon the country^ and the 
aforefaid William South likewife, &c. Therefore let a jury thcre- 
1Upon come before the lord the king at Wejlminjler^ on Saturday 
next after eight days of the Punfication of the Blejfed Firgin Mary^ 
and who neither, &c. to recognize, Arc. becaufe as well, &c. The 
fame day is given to the parties aforefaid there, &c. Afterwards the 
procefs is thereupon continued between the parties aforefaid of the 
plea aforefaid by the jury being thereupon refpited between them 
before the lord the king at. Wejiminjler^ until Wednefday next af- 
ter three weeks of Eajier then next following, unlefs thejuftices of 
the lord the king aftigned to take the assizes in the county afore- 
faid (hall firft come on Thurfday the third day of Marchy 2 X Souths 
wark^ in the county aforefaid, by form of the ftatute, &c. for want 
of jurors. At which day before the lord the king at Wejiminjler 

cometh 
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tometh the paftics aforefaid by their attornies, and the faid juf- 
lices of the lord the king before whom, kc. have fent here their 
record before them had in thefe words, to wit^ Afterwards on 
the day and at the place within contained before Edward Her- 
bert, Knight^ Chief Juftice of thelord the king, afTigrlcd to hold 
pleas before the king himfelf, and Tfiomas Jenmour, Knighty 
one of the barons of the exchequer of the faid lord the king, af- 
figned to take aflizes in the county of Surrey according to the form 
of the ftatute, &c. came as well the within named William Southy 
as the within written Robert Allen and yohn IVilfony by their at^ 
tornies within contained. And the jurors of the jury whereof 
mention is within made being called likewife came ; who being 
chofen, tried, and fvvorn to fpcak the truth concerning the matter 
within contained, fay upon their oath, tiiat before the faid time of 
the trefpafs and ejeftrnent aforefaid above fuppofed to be done, 
one yohn Stone was feifed in his demefne as of fee of and in one 
meduage, one barn, one orchard, and one garden, in the de- 
claration aforefaid mentioned, with the appurtenances, /ituate, ly- 
ing, and being in Hooting Gravency within written in the county 
aforefaid ; and that the faid John Stone ^ being fo fcilld as aforefaid 
uf and in the tenements aforefaid with the appurtenances, afterwards, 
&c. to wit, on the twenty- ninth day of OdJoheVy in the thirty- 
third year of the reign of the lord Charles the Second^ late king of 
Envlandy mad^* his lalt will and teftamentin writing, figned, fealed, 
and delivered by the faid John Stoncy in the prefence of tliree cre- 
dible witnefle^s, whofe names to the faid lait will aiul teffament, 
and in the prefence of him the teftator by the fame wiLiicfles fub- 
feribed, are in thefe Englifh words following : 7jiz, The twenty- 
ninth of October i68i, John Stone^ of the parifh o{' Allha I hivs 
‘‘ Barkingy Londoriy citizen and meichant-taylor of L^mdoiiy being 
fick and ill, makes his will as follows : As to my cllate, I give 
“ and difpofe the fame in manner following : ItciUy I give unto 
my filter Sarah Birchy wife of William Binhy the rents and 
profits of all my lands and tenements lying in Tootingy in the 
county of Surreyy during her natural life ; and to be paid by 
my executors hereafter named, into her own hands, v/ithout 
the intermeddling of her hufband ; and after the dcccafe of r -y 
faid filter Sarah Birchy I do give and bequeath the fa’ ’ > .ncis 
and tenements, with the appurtenances, unto and mu ogft yAon 
“ Birchy Malme Birchy and Sarah Birchy childn n ot my faid 
“ filler, and to their heirs and alligns for ever equally, part and 
** part alike/' as by the faid lall will and teftament of the faid 'John 
Stoncy to the faid jullices and jurors aforefaid in evidence fliev/n 
amongft other things, is more fully manifelt and appears. And 
the jurors aforefaid, upon their oath aforefaid, further fay, that the 
faid yohn Stoncy afterwards, to wit, on the firft day ol Mayy in 
the year of Our Lord 1682, at Tooting Gravency aforefaid, in the 
county of aforefaid, died fo thereof feifed of and in the te- 

nements aforesaid, with the appurtenances. And the jurorsafore- 
laid| upon their oath aforefaid, further fay, that the within named 

Sarahj 


SoutK 

Againft 

Allen* 
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Siirahj one of the leflbrs of the plaintiff, and wife of IVilliarA 
Birchy the other leflbr of the plaintiff in the declaration aforefaid 
mentioned, and Sarah Blrchy in the laft will and teftament of the 
aforefaid yohn Stone likewife named, is one and the fame perfon,and 
not another and a different perfon ; and that the tenements in the 
declaration aforefaid mentioned, and the lands and tenements in 
^QOtlngy in the county of Surrey y in the faid laft will mentioned, 
are one and the fame lands and tenements, &c. ; and that the fame 
Sarah Birch in plena vita modo exijiit. And the jurors aforefaid, 
upon their oath aforefaid, further fay, that the faivd lPlllia7n Birch 
and SarahYiis wile, afterwards, and after the de ith of the faid John 
Stoncy and before the laid time when, he. to wit, on the thirtieth 
day of Jprlly in the firft year of the reign of the lord yames the 
Secondy now king of Englandy &c. in the tenements aforefaid, with 
the appurtenances, in the declaration and laft will aforefaid men- 
tioned in and upon the poflcilion of the aforefaid Robert j^IIen^ndi 
yohn IViiJoTiy entered thereupon, and were thereof feifed as the 
law requires ; and that the aforefaid JFilUam Birch and Sarah his 
wife being thereof fo feifed, afterwards, to wit, on the within 
written firil: dav c)f Mayy in the firft yei’.r within written, at 'iootirrg 
Cravt-ney aforefaid, in the county aforefaid, by his indenture within 
fpeeilieJ, figned with his hand, and fealed with his fc.il, clemifed 
to the aforefaid JViUiam South the tenements afoiefaid, with the 
appurtenances, to have and to hold the tenements aforefaid^ with 
the faid appurtenances to the faid IViUiam Scuth and his afligns, 
from the laid firft day of May^ in the firft year abovefaid, unc»l the 
full end of five years from thence ne.xt following and fully com- 
j)Ieted and ended. By virtue of which faid dciiiife, the fame Wil- 
li jm South into the tenements aforefaid with the appurtenances, 
entered, and was thereof pofl'efl'ed, until the aforefaid Robert Allen 
and yohn IFUfon afterwards, to wu, on the fecoiid day of the 
fame month of May^ in the firft year abovL-mentioned, with force 
and arms, &c. into the tenements aforefaid, u ith tlic appurtenances, 
in and upon the polTeflion of him the faid ll^ tlltatn South thereupon 
entered, ajid him from his polRflior ejected. But whether upon 
the v^'hole matter aforefaid, by the jurors aforefaid in form afore- 
faid found, the faid Robert Allen and yohn are guilty of the trefpafs 
and ejevftmcnt within written ih manner and form aforefaid, as the 
faid Wiliiayn South within againft them complain, or not, the ju- 
rors aforefaid are wholly ignorant, and thereupon pray the advice 
of the Court here in the premifes. And if upon the whole matter 
aforefaid, by the jurois aforefaid, in form aforefaid found, it fliall 
feem to the juft ices here that the tenements aforefaid, with the ap- 
purtenances, by the aforefaid laft will and teftament of the faid yohn 
Stoncy arc devifed to the faid Samuel Birch for the term of his life, 
then the jurors aforefaid upon their oath aforefaid fay, that the 
aforefaid Robert Allen and yohn JVilfcn are guilty of the trefpaft 
and ejeftment within written, in manner and form as the faid 
William South wdthin againft them complains'^ and then they allefs 
Sl^images of him the faid William South by occaiion of that tre/pais 
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Wii e}eSment; befides his cods and charges by him abdut bis fissta " 

* iiiit in this ^h^laid ou^to fixpence^ and for thefe cofts and charges 
to forty-eight millings^ But if upon the whole matter aforefaid, 
in form aforefaid found, the tenements aforefaid, with the appur-^ 
tenances by the aforefaid lad will and teftament of the i^d John 
Stone are not devifed to the faid Sarah Birch for the term of her 
ilfe, then the jurors aforefaid, upon their oath aforefaid fay, that 
the faid Robert Allen and John H^tlfonoiXt not guilty of the trefpafs 
and ejeftment within written, as the faid Robert Allen and John 
Wtlfon within, in pleading, have alledged. And becaufe the afore^ 
faid juftices and court here are not yet advifed what judgment to 
give of and in the prcmifes^ a day is thereof given to the parties 
aforefaid until thurjday next after fifteen days of Eajlery before 
the lord the king at IVeJiminJler^ to hear their judgment of and 
upon the premifes, for that the aforefaid juftices and court here are 
not yet advifed thereof, 

*.[ 104 3 
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I N EJECTMENT for lands in Tooting^ upon the demife of TVilIiant Adevifeof«ih® 
Birch and Sarah his Wifej a fpecial verdift was found, that prc* 

John Stone was feifed in fee of the lands inqueftion j and by his 
iaft will and teftament devifed the rents and profits thereof to the «c remcmslying 
faid Sarah for life, to be paid by his executors into her hands, &c. « 'mDahytomf 

The queftion was, Whether this was a devife of the lands to *t ^er ^ natu^U 
her for life, ox the executors during her life ? If it was to her “ life,tobepaid 
for life, then the ejedment is well brought upon the demife of “ •’V ""X 

ihe hulband and wifci [[ 

, “ OW’D hands. 

Those who argued for the plaintlfi* hddy that it was ^ u 
good devife of the lands to the Wife for life ; for a devife of the ci ingofhcrhulJi 
” rents and profits’* is a devife of the lands itfelf: and the fub- “bandjandaf- 
fequent words, to be paid by hi^executors,” will make no * al^ ” lerherdeccafd 
teration of the eftatej it makes them bailiffs to a particular pur- ‘hefaid lands 
pofe, but gives them no inteieft. As for inftance : A man had « 
iffue a foil and a daughter [a)j and devifed that his fon fliould « divided uiita 
have his lands at the age of twenty-four yeais, and bequeathed “ and amongft 
forty pounds to his daughter at the age of twenty one years, and “ 'he children of 
appointed who ftiould be his executor, and that he fhould have*. 

** the overfight and doing of all his lands, &c.” until thefcveral hU 

ages of his children ; and it was adjudged, that the executor had fiftcr for hfe^ 
no intereft in the lands by thofe words, but only a ftewardfliip for hut to hn exc^ 
the benefit of the heir. So in Trinity Term^ in the forty-firfl: 
year of ^een Eiizabethy The teftator being feifed in fee, de- ]!^nts^hdlrqfiit 
vifed to his fon in tail, and appointed that the ovcrfcer of his will for her ufe du- 


• 5 »C. Ante, 63. S. C 
1. £q. Caf. Abr. 3S3 
Powel on Dev. 186. 


rinf; her life. 

.i.Salk. 2 i8. 5 . C. Comb. 375, i. Vern. 104. 256. 2. Vern. 310. 420. 

i.Aik. 5S1. Caf.T.T. 164. 2. Ve2cy,323. t. Chan. Cafes, 173. 17$, 

1. Term Rep. 193* 4. Term Rep. 89. 


Vot. V. 


(a) Carpenter v. Collins, Yelv. 73. 
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fliould educate his fon till twenty-one, and receive, fet, and let 
‘‘ for him and it was adjudged* (/?), tijat the overfeer had no in- 
terefl to make a leafe for years in his own name, but that he 
might make leafes at will, and that his receipts were for the ufe of 
the devifee. If a man devife that his land fliall defeend to his fon; 
and that his mother (hall take the profits until he is of age ; and 
the mother marry, and die before her fon come of age ; the huf- 
band fhall not have the profits till that time, becaufe no interefi: 
was devifed to the wife, but a confidence for the benefit of the 
fon (^). There can be but three pretenders to this eilatc; the 
heir at law ; the executors ; or the devifee. 1 he heir at law can- 
not have it; for a devife of rents and profits is a devife of the 
land irfelf. The executors have no eftate by this devife ; for 
fince the ftatutc of wills (r), the law never conltrued a freehold 
to pafs by fuch words, without neceflity required it; for nothing 
is given to them, but that they fiiall pay, &c. and it is no confequence, 
becaufc they arc to pay, that therefore they mu ft have the eftate in 
the land (d). If a leale be made, upon condition that the lefl'ee 
ihall not alien but to his children, and he afterwards devife part of 
the term to his fon, after the death of his wife, and make his exe- 
cutors, and die ; this is no forfeiture (^), becaufe the law will not 
intend it to be a devile to the wde by implication, to make a 
breach ot the condition in order to deftroy an eftate exprefly de- 
vifed : io in this c.tfc, the rents being exprefly devifed to the wife 
though they are to be p?id by his executors, the law will conftrue 
it to be a devife to the wife, becaufe it does not appear tjiat he 
intended any intercft to the executors. ’ 

I'hose who ARGUi-D for the defendant infifted, that it 
v;as impofTible to fulfil tlie intent of tic teftator, if the eftate 
fhould not be vefted in the exccutois. his meaning was, that 
the wife ftiould leccivc the nuts for her life, which fhe m^y 
do, if the exccutois recei.e the profits^ An executor quatenus 
fuch, has nothing to do the freehold, fo that his office is 
not concerned in this cafe*, but the peifon is defcribed who fhall 
receive the profits, and thcietoie fuch a conftru<Stion muft be 
made of the will, that ^11 the parts of it may ftand together. 
Can any reafon be affigned v/liy a devife of the rents and 

profits^ fiiould pao tJ lund irfelf, but only to fulfil the 

intent of the feftatoi by i nplication ? h oi the i iglit which is 
given to a man to r^ccuc t/u prefits entitles him to the land ; but 
if any thing appear in a v.jll, to ihew the intention of the teftator 
to be otherwife, there the law will never mal.e it an eftate by im- 
plication. If an eftate of frc'ehold fhould be vefted in Sarah the 
wife, then her huflband would have it during her life ; and if he 
fhould be outlawed or become a bankrupt, it would then be for* 
feited for his life, and during that time fhe could not ha^^e the 
profits \ which is direftly contiary to the will. I helaw has ap- 

{a) Pigott V. Gamlfh, Cro. £liz. (c) 32. H$fi, 8. c. f. 34. Hen, 8. 
674- 734. C. 5. 12. Car , 2. C. 4. 

{b) z, Leon. pi. 380. (</) See3.C0m.Dig. “ Devife” (N. 7,), 

(c) Horton v, Horion, Cro Jac. 74. 

pointed 
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{ iomted no particular words to difpofe a freehold by will; therd- 
bre fuch words which fhew the intention of the teftator to devife 
fuch an eftate, are fuflficient to make it fo. Now an executor 
cannot pay the rents into the hands of the wife, unlefs he has 
fome eftate in the land to fue for and recover the profits, if the 
tenants fliould deny payment. As to the cafe of Carpenter v. 
Collins {a)y it is not to this purpofe, for that was only an appoint- 
ment to the executors to look after the land ; they were no moi'e 
tlian the overfeers of the will, and had no legal intereft by that 
devife. 

In Trinity Term 1696, Judgment was given for the defen- 
dant by the opinion of TWO Judges againft the Chief Jus- 
tice, who held that the intent of the teftator would be better 
fulfilled if thcfe words ftiould be conftrued to give an interejl to 
the executors during the life of Sarah^ becaufe the will being 
penned againft her hufband, by fuch a conftru£tion he would have 
nothing to do with the rents. Hut by the penning this will, the 
executors have no intereft by thefc woids; for if tney ihould, it 
would contradict the precedent devife of “ the rents and profits’* 
to the wife 5 and that would be to make a devife by implication 
to the executois, to * cent ladiCt an exprefs devife to her for life. 

But by the opinion of the other Judges, the defendant had 
judgment. 


SOVTlI 

engamft 
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CHAMBERLAIN of London brought an aCtlon of debt Afy«-/awmade 
^ againft the defendant, for a forfeiture upon the breach of a hy ihcCiTYor 
bye-law, which being removed in this court by 2 i habeas corpusyl'^^^^^^^^*^ 
the lord mayor, aldermen, and flierifts made this return : That « ^ 

the City cf London is an ancient city ; that there had been a «« oupation of 
‘‘ cuftom there, time out cf mind, for the mayor and aldermen for •• mufic and 
the time being, with the confent of other faithful people, to make <lancing nHtW 
“ bye-laws for the common good of the citizens, as often as there ** jUj who 
“ fliould be occafion ; that their cuftoms were confirmed by adt 5, emiried la 
of parliament ; that at a common-council held at Guildhall « the freedom 
on the eleventh of September ^ i!fc. a bye-law was made, by 
“ That whereas the matter, warden, afliftants, and commonalty || ^ 

of the art and fcicnce of mufic, freemen of the faid city, had ,, ^ *coii^ 

been an ancient brotherhood, and that no perfon not being a cc wtlce* 
freeman ought to ufe any art or occupation within the faid take up his 
“ city for gain j that many foreigners did take upon tiiem the art “ fr^domintfv 

•* Muficiaiis, on pain of forfeiting ten pounds for every offence,** is a vmV bye-Uw — .5. C. Comb. 37SU 
S. C. Holt, 129. I. Roll. Abr. 363. Poff. 157. 167. 319.438. i. Mod. lo. 164. 6. Mod* 

113. 177. Ray. 447. t Salk. 34X. 352. Comb. 10. 121. 181. Skin. 371. 19X. s. Show* 
267. 270. 4. Mod. 2f. 1. Burr. 12. 14. 3. Burr. 1324. x. Bac. Abr. 339. x. Wilf. 233* 
2. Wilf. 266. J. Stra, 67$. 
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koBiHioM « of dancings not being free of the faid city, nor members of anjf 
mgam^ cc fraternity, &c. For remedy whereof it was enafted by thie 
mayor, aldermen, and commons, that every perfon ufing the 
“ occupation of mufic and within the faid city, who (hall 

have a privilege to be made free by patrimony, (hall at next 
court of affiftants of the Company of Muftdans^ after notice, 
accept and take upon himfelf the freedom of the faid company; 
and that every perfon who hath ferved an apprenticefhip to the 
myftery of mufic and dancings and not made free, and (hall yet 
exercife his trade, (hall forfeit ten pounds for every offence, to 
be recovered by a£llon of debt or plaint, in the name of the 
“ chamberlain, in the mayor ^s Court, one moiety after con- 
vi£lion to be paid to The chamber oy London, the other 
moiety to the mailer, wardens, and affiftants of the faid com-* 
pany, for the ufe of the poor thereof.*^ 

It was argued for the defendant^ that bye-laWs arc good or 
bad, in refpeil to the end for which they are made ; as againft 
frauds by Blackwell^ Hall fadors\ againft reftralning the number 
of carts and coaches; but where the public is not concerned, a 
man (hall not be reft rained of his liberty by any law whatfoever, 
* C 3 * Therefore this bye-law is void : 

First, For the matter, becaufe it is trivial* There are feveral 
trades fo mean, that they are not within the intention of the 
. ftatutes of bankruptcy, though thofe ftatutes fpeak generally of 

‘‘ all perfons ufing the trade of merchandize, by way of bargain- 
ing, exchange, &c. or otherwife in grofs or retail, or fecking 
a living by buying and felling, &c.'^ All cuftoms or laws 
which reftrain trade, are to be taken very ftriftly, becaufe at 
common law any man might ufe what trade he thought fit ; which 
isnowreftrained by the ftatute 5. Eliz. c. 4. to an apprenticefhipj 
but that being performed, he may fet up bis trade where he can 
mod conveniently. A bye-law, without a cuftom of the place 
to fupport it, will not bind (a). Now the cuftom of this place 
is, That no perfon not being a freeman, ought to ufe any art 
or occupation within the city of London for gain, not bein^ 
** free of the city, nor member of any fraternity;’’ fo that this 
cuftom does not bind a man to be free of any particular company; 
and then the bye-law exceeds the cuftom, becaufe though the 
perfon is free, yet if he do not take his freedom of the Com- 
pany OF Musicians, it is not good. I'his bye-law tends to 
deprive perfons of their freedom though they arc entitled to it by 
birth or fervice, and to take away the intereft which they have, 
and which is vefted in them by cuftom ; for there may be a cuftom 
to appropriate particular privileges to a corporation, cxclufive to 
all other perfons ; but a bye-law without a cuftom will not do 
becaufe it is againft the liberties of the people in general 

{ a ) X. Salk. 192. 4. Mod; 

SECONDLY. 
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Secondly, The penalty is exorbitant, in making the forfeiture 
to be ten pounds for evjery offence : and this has often been ad- ^ 

judged in cafes of lords of manors, \iho have fet arbitrary fines 
on their tenants, that notwithftanding they had power to impofe Comb. 43. 
fines, yet it muft be according to juftice and reafon (a), Thecafe *47- 
which moft refembles this is that of Paine v, Haughton (^), 
whefe the king by letters patents granted a power to the mayor 
and commonalty of this veiy city to make bye-laws, and this was 
confirmed by ad of parliament; afterwards they made a bye-law, 

** That no caiman fl’‘ould ufe a caitinthe city without a licence 
^ from the wardens of luch an hofpital, under the penalty of 
‘‘ fifteen (hillings and it was adjudged void, becaufe it was in 
nature of a monopoly, and made only for the private benefit of 
fuch wardens, without any relpcd to the public good, 

* Thirdly, The penalty is to be recovered by adtion of ♦ f jo6 1 
debt, or plaint, in the name of THt chamberlain in the 
mayor's couil, and one moiety after convid on to be paid to the • 
chamber of London. Now for this reafon the bve-law is 
void, becaufe it is to make them judges 111 their own cauft j which 
is fo contrary to the rules of law, tiiat it has been held (r), that 
it a judge take the caption of a hne whcie he is a part}, the cog- 
111/ ince IS void. 

Fourthly, This cuftom is not appbed to thofe who are free 
of the city, but it is laid at large to be in the major and aldermen 
for the time being, with the confent of other faithful people^ to 
make bye-laws, &,c. Vv^hicli may be people ot any other place ; 
and therefore it is naught, not being bound up to the freemen of 
the city, for fo was the leturn in IFagorur^s Caje {ci)y viz. de 
ajfenfu commmitatn ejufdevi av taiis. 

Fifthly, Here is an arbitral y power given to the Company of 
Muftetansy who by admitting a min into their fraternity, may 
take what fine they pleafe , and if they refi^fc to admit him, there 
is no penalty given by this law to the perlon thus refufed to com- 
pel an admittance, which r to put a certain number of men under 
the final jurifdK^tioii and powei of others, and that is contrary to 
a fundamental rule in the law 'I berefore a bye-law made by 
the Merchant Advu iurei s (r), “ 1 hat no man thould buy or fell 
“ at four fairs within fuch a piince’s dominions, without firft 

compounding with them, and paying a fine,** was held to be 
void, bccauie It was an infi ingcment of the Itbei tics of all others 
not being free of that company. 

Sixthly, But admitting this bye-law to be good, they ought 
to have returned, that the detendant had notice of it, and the 
rather becaufe he is not one of their company; and it is a rule m 
all cafes, where penalties arc impofcd by way of forfeiture, that 
tue party ought to have notice of the law. 

(«) Se« Halron v HiflTcll, Stra. (^) i. Roll Abr. 364. 

1042. bvelyo V. Chic belter, 3 Duir. (tf) Co. L»t, 14. 

I 7 < 7 * Grant v. Aftle, Dougl. 724. («^) 8. Co 112. 

9^if. i.Roli. Abr. 3$| 
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Those who akgued on the other Jide anfwered fomc of th«f 
obje£lions, viz. 

As to that objeftion, that the bye-law was void becaufe a 
moiety of the penalty was to be for tlie ufe of the city ; admitting 
it to be void for that reafon, yet that will not make the whole 
bye-law fo, becaiife ic may be good in part, and void in part. 
The fame objesStion vva^ taken in the cafe of Player v. Archer (a) 
where a moiety of the fine was appointed for the maintenance of 
Christ’s Hospital, and the other moiety to the mayor and 
aldermen, &c, and there it was infified, that the court of alder- 
men would be both judges and parties; yet a procedendo was not 
allowed. 

* Neither is this bye-law contrary to a cuftom, or excluding 
thofe who have right by birth to be freemen, becaufe it is necef- 
fary that ev^en in fuch cafes the party ought to be free of fome 
company, otherwife he cannot be free of the city; and if it be ne- 
ceflary that the defendant fliould be free of a company, why not of 
the Company of Muftcians^ which is the moft agreeable to the art 
of dancing ? And if he refiife, why may not the coi4rt of aldermen 
have power to impofe him upon that company f 

As to THE FIRST OBJECTION, that this bye law is void becaufe 
it is made about a trivial matter j the queftion is not about the 
meannefs of the thing, but whether the fubj eft-matter be within 
the jurifdiftion of the court of aldermen ; and if fo, then wh(;ther 
they have not done what is reafonable ? •»' 

And as to that, it cannot be denied but that muficians are an 
ancient brotherhood in London^ and have been always under the 
care and government of the city; and the law now in quelliori 
carries a conveniency in the very nature ot it, for it is to keep 
good order in the city, that the youth fhould not be taught but by 
liich who are approved maltcrs in this art ; and it is not the 
meannefs of trades which exclude the people who exercife fuch 
trades from the care of the civil magiftrate ; for then inn-keepers, 
comb-makers, patten-makers, and many other trades, would be 
under no government, which is moft nccellary in fuch mean em-. 
ploymenls ; fuch people are fubjeft to bye-laws, not in refpeft of 
their occupations, but by reafon of the diftrift where they ‘inhabit, 
that they may be kept in due conformity and order. 

It is admitted by thofe who argued on the other fide^ that a cuf- 
tom may be good to exclude particular perfons from certain pri- 
vileges, but that a bye-law cannot do it. Now it will not be de- 
nied, but that there is a cuftom in London^ which enables them 
to make bye-laws, and that their cuftoms dift'er from others ; now 
if a bye-law be founded on fuch a general cuftom, and made in 
purfuance thereof, it is as good as it there were exprefs cuftom 
for this very purpofe. 


(«) I. Sid. 105. 


As 
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As to the penalty being exceffive^ the Court are the proper Robinsoit 
judgef thereof: there are many bye-laws where the like penalty is 
infliAed, and thofe which had the leaft during all the reigns of 
Edward the Sixth and ^een Elizabeth have forty Ihillings and 
fome of them five pounds, fo that this is but a reafonablc fine. 

Curia. Though the cuftom is, that whoever is free of the 
city muft be free of fome company, yet that cuftom does not 
oblige * a man to be of any particular company ; for if it fhould, * [ 108 ] 
then though the defendant is entitled by birth to be free of fuch 
company, yet he muft alfo be free of this, otherwife he cannot 
cxercife this art, which is unreafonable. They may make him 
take his freedom (tf), but cannot diredl in what company ; for if 
they had ordered the defendant to be admitted of the Blackfmiths 
Company y it had not been good. It may be a queftion, Whether 
the city has a power to enforce men of no trades to be free of 
thofe companies which are fuitable to their profeflions f as dan^ 
fing is no trade, but it may be called a profeffion. It is true, 
mt^c is fuitable to it ; but it is not abfolutely neceflary that a * 
dancing*majler fliould be free of the Muftcians Company : there is 
no fellowfhip of refiners ; but the court of aldermen cannot order 
them to be free of the Goldfmiths Company y which is the moft 
fuitable to them. So that this cannot be a good bye-law, becaufe i. Salk. 143. 
the defendant cannot be compelled to be of that particular com- 
pany, and it is fulBcient if he is of any other, which he may be 
for any thing that appears on this return : it is in nature of a mo- 
nopoly to licx^fiompany of Muficiansy who cannot be compelled to 
make him fre^*of that company in cafe they had refufed. 

So in Trinity Term, in the eighth year of William the 7 hirdy 
judgment wa? given accordingly, 

(m) See Aie cafe of Wannel v. The S. C. 8. Mod. 269. See alfo Harrifon 
City of London, that a byc-lavv to oblige v. Goodman, i. Burr. ix. ; Pierce v. 
a joiner, in Londotiy to be free of the Bartrum, Cowp. 270. 1 The King v. 

Joiners Cotnpany,is good, 1, Sera. 675. Marlhali, 1. Jorm Rep. i. 
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* Britten againft Cole. 

trinity Ternit 7. Will. 3. Roll 187. 

Gloucester, 1 JOHN BRITTEN complains of Thomas 
to wit. i J Cole In the cuftody of the marflial of the 
Marjhalfea of the lord the king, being before the king himfelf, 
for that he on the twentieth day of March^ in the feventh year of 
the reign of the lord Willtam the Thirdy now king of England^ 
at Hannamy in the parifli of Bitton in the county aforefaid, 
with force and arms the cattle, that is to fay, forty-three (lieep 
and two lambs of him the faid 'John Britten of the price of fixtetn 
poundstook and drove away, and other wrongs to him did, againft 
the peace of the faid lord the now king, to the dam*ige of him the 
&id John of forty pounds, and thereupon he brings fuit, &c. 

And now here at this day, to wit, Friday next after three 
weeks of the Holy Trinity in this fame Term, until which day the 
£ud Thotnas had leave to imparl to the bill aforefaid, and then to 
anfwer, &c. before the lord the king at IVeJiminJier come as 
well the faid John by his faid attorn^ as the (z^iThomas by Philip 
Hodges his attorney, and the faid i'homas defends the force and 
injury when, &c. and as to the coming with force and arms, and 
whatfoever is againft the peace of the faid lord the qow king, faith 
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Britten that he is not guilty ; and of this he puts himfelf upon the country^ 
and thefaid John Britten Hkewife; and afr to the refidue of the 
trefpafs aforefaid above fuppofcd to be done, he the faid Themes Colo 
faith, that the faid 'John Britten ought not to have or maintain his 
faid adtion thereof againft him, becaufc he faith, th^t before the 
faid time when the trefpafs aforefaid is above fuppofcd to be done| 
to wit, on the twelfth day of February^ in the fixth year of the 
reign of the faid lord the now king, a certain writ of tne faid lord 
the now king levari facias ilTued out of the court of e^fchequer of 
him the faid lord the king at JVeJiminJier^ then being in the county 
of Middiefex^ directed to the fherifF of Gloucejlerjhire ; by which 
faid writ, the faid lord the king reciting, that whereas Sir Richard 
Cocks^ Bart, then late facriff of Gloticcjhrjhire aforefjiid, by virtue 
of the writ of him the faid lord the king of capias utlagatum^ 
ifiliing oufof the court of thefaid lord the king of common bench, 
- at PVeJhtnnJler^ againft Francis Crejwick^ of HannanCs Courts 

1 ^ J within the parilh of Litton^ in the county aforefaid, Efq. ♦ out- 
lawed in the county of Somerfet^ on the twelfth day of June^ ia 
the fifth year of the reign of the lord the king and of the lady 
AJaty late queen of England^ Uc, at the fuit of Thomas QqU the 
now defendant, and Afary his wife, of a plea of debt, to the afore- 
faid lat? fherilf directed, on the twenty-eighth d^y of Septqmbery 
in the fifth year abovefaid, took and leized into the hands of the 
faid lord the king and lady the queen, one capital mefliiage or te- 
nement called liannam's Courts with all the barns, ftables, out-r 
houfes, edifices, gardens, orchards and appurtenances to the ‘fame 
belonging; one ciofe ofpafture commonly called HiK-houfe<^ con- 
taining by efiimation fourteen acres ; one other ciofe of pafturc 
called the JVcw Enclofurcj containing by cltimacion eight acres, 
and feveral other grounds; all and finguiar which premifes afore- 
f lid, with tne appurtenances, were of the clear yearly value of 
fitty four pounds, in all their iflues beyond reprifes, of the lands 
and chattels of the faid Francis Crefwick^ as by the tranfeript of 
the faid writ of capias utlagatum^ and the return thereof, and of a 
ce.'tain inquihtion thereupon taken, certified into the exchequer 
of the faid lord the now king, and there in the cuftody of the faid 
lord the remaining, more fully appears ; the aforefaid lord 

the king wilimg to be anfvvcred and fatisfied of the rents, ilTues 
and premifes aforefaid, as is right, commanded the faid fticriff of 
Gloucejierjhire by the faid writ of levari facias^ that he fliould not 
omif, becaufe of any liberty, but that he fhould enter into the 
fam , ana fhould caufe to be made, collected and levied, all and 
finguiar the rents, iffues, and profits of the premifes aforefaid, with 
the appurtenances, and of every parcel thereof forthcoming, from 
the laid I me of taking thereof into the hands of the faid lord the 
king, until the feaft of the Annunciation of the Blefid Virgin 
Alary then next to come f' which was not thereof anfwered to the 
faid lord the king), for the proportion of time, and according to 
the rate and yearly value above mentioned, fo that when he (ho'uld 
have levied that money, he fhould have the fanie before the barons 
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of the exchequer of the faid lord the king at Wejlminjler^ from 
Eafter~day in one riionfh then next to come in the court of the 
lord the king then there, to be paid to the ufe of him the faid lord 
the king, and that he fliould have there then that v^Tit : hy virtue 
of which faid writ of levari facias^ Nathaniel Rider,, Efq. then 
and yet being ftierifF of Gloucefterjhire aforefaid, after the ifluing 
of the fame writ, to wit, on the feventh day of March, in the fe- 
venth year of the reign of the faid lord the now king, at Bitton 
afprefaid, made his warrant in writing under the feal of the office 
of him the faid fheriff, dire£led to all the bailiffs, tythingmen, 
* and other officers of the fame county, and alfo to Jinthony 
Powell, John Cooke, John Okes, and Jofeph Powell his bailiffs ; 
by which the faid fheriff commanded the faid bailiffs and other of- 
ficers aforefaid, that they fhould caufe to be, made, colledled and 
levied, all and Angular the rents, iffues, and profits of the pre- 
mifes aforefaid, in the writ aforefaid abovementioned, with the 
appurtenances, and of every parcel thereof forthcoming, from the 
faid time of taking thereof into the hands of the faid lord the now 
king, until the feaft of the Annunciation of the Blejfed Virgin 
Mai'y then to come, for the proportion of time, and accord- 
ing to the rate and yearly value abovementioned, fo that the faid 
Nathaniel Rider the faid fheiiff might have the fame before the 
barons of the exchequer of the faid lord the king at JVeJlminJier^ 
from Eafter^day in one month then next to come in the court of 
the faid lord the king then there, to be paid to the ufe of him the 
faid lord the jting, according to the command of the writ aforefaid. 
And the tiidTThomas Cole further faith, that the faid capital met* 
fuage or tenement called Hannam^^ Court, the faid feveral clofes 
and parcels of pafture, and the reft of the premifes in the writ of 
levari facias aforefaid mentioned, at the time of the iffuing out 
of the fame writ aj the feveral times of pronouncing the faid out- 
lawry, and of iffiiing out the faid writ of capias utlagatum recited 
in the faid writ of levari facias, were and yet are lying and being 
in ha?inam aforefaid, within the faid parifh of Bitton, in the 
county of Gloucejler aforefaid j and becaufe the faid forty-three 
Iheep and two lambs, after the iffuing out of the faid writ oUevari 
facias, and the making of the faid warrant, and before the faid 
feaft of the Annunciation of the Blejfed Virgin Mary, to wit, at 
the fai(f time when, &c. were in tne faid clofe of pafture called 
Hill-houje, in Hannami in the parilh of Bitton aforefaid, being 

E arcel of the premifes aforefaid, in the faid writ of levari facias 
efore mentioned, there feeding levant et couchant, he the faid 
Thomas Cole then and there requefted the faid Anthony Powell and 
John Powell to take and drive away the faid forty-three flieep and 
(wo lambs, to make of the iffues and proAts aforefaid, according 
to the command of the faid writ of levari facias to the faid iberiff 
diredted, and the wan ant aforefaid made by the flieriffj whereupon 
thfc faid Anthony Powell and John PoweU the fheep and lambs 
aforefaid at the faid time when, &c. at Hannam,, in the parifti of 
Bitton aforefaid, took and drove away, which are the fam^ refidue 

of 
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• 

of the trcfpafs aforefaid, whereof the faid John Brittm aboiro 
complains Rgamit him the faid Thomas Col^ . and this he 19 ready 
to verif). Wherefore he prays judgment if the faid John Britten 
ought CO have or inaintain his faid action thereof againft him, 

Demurrer and joinder in demuirer, 

• Bi men Cole. 

TN trcfpafs for tas^ing his cattle, the defendant pleaded net^uilty 
■■■ as to the force, and made a fpecial j iftification as to the relidue. 
Viz* th it a le’’ a'ti jatias ilTued out of 1 he exchequer, directed 
to the Sheriff oj^ G oueftery reciting, that bv virtue of a capias 
utlap^utum igai ifl Fyancis Crefwicky at the luit of the defendant 
CoUy the faid ihci had f-izecf into the king’s hands onemefluage, 
and icveral of the faid CrefvuicF Sy being of the yearly value 
of firy-four pounds b yend ill charges and reprizcs, by which 
writ of Lvayi the fh'^rifF was commanded to levy the debt due to 
the defendant Cole out of all and lingular the rents, ifTues, and pro- 
fits of the faid lands , that thereupon th** fhonfF made a warrant to 
feveral bailiffs to levy the pirfits of the faid lands, &c. and the 
fheep i?nd Ltmbs benig hoa t et ^ / hunt upon parcel of the lands 
fo fei7ed into the king’s hinds, the defendant required the bailiff 
to take and carry them awa; , fup^i quo the bailiffs did take them^ 
which IS the refidue of the trtlpafs. 

To this pica the plaintiff dsniuircd, and the defendant joined in 
demmrer. * 

The queftion was, Whether the defendant Cole has well entitled 
himfelf to command the bailiffs to execute this writ ? for he cannot 
juftify under it himfelf^ becaufe it is not alledged that it was profe- 
cuted at his fuit, or that the bailiffs had the warrant, or that they 
took the cattle vniuti v^arianiiy and he cannot juftify it in aux-^ 
thum of the bailiffs, becaufe he was not p.efent . if therefore he 
has not fhewed a fufttient juftification, the plaintiff ought to have 
judgment. 

First, Thr i efore it was faid that he ought to have made himfelf 
one of the bailiffs, c r .dledged that he afted in aid of them , but 
he has tt forth, that becaufe a warrant vtas dncvted to themy there- 
fore he can c, withe ut then conlent, or a$ affifting them, and 
commanded them to take the plaintiff ’s flieep ; fo that though there 
was a good wai rant to the bailiffs, yet the defendant, who in this 
cafe IS a ftranger, bad no authority to require them to take the 
goods of anotn..r. 7 he writ and warrant cannot give power tq. 
any perfon but to him tp whpm it is directed, or to the party called 
in aid by the prop^^i officer. As for mftance, in an adtion of 
falfe urprifonment the defendant juft ified by virtue of a war- 
rant fren the flienff, dtredlcd to the baijiff who arrefted tha 


(a) Cro Car. 445. 


plaintifii 
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ptaintHF^ and* required the defendant to affift him to keep the 
other in fefe cuftody ; hut here the defendant is a meie ftrinpr to 
the writ, neither named m it, nor called to the affiftance or that 
perfon to whom it was direftcd , and yet he required the bailiff to 
carry the cattle away* 

Secondly, 'I'hc defendant does not az/a/t/ as he jufUficattort 

ought to do, for he juftifies the trefpafs without acknowledging the under a writ di* 
taking: he fliould have pleaded^ that the writ was delivered to the to 

officers in forma juris e^ctquend, and that they took the cattle 
virtute warranti \ but here he has pleaded the executing before thccanlc,isba4t 
the delivery of the writ, and fets forth, fuper quo John Powell ^ ^ 

took the fheep, when the warrant was not direfted to him, but to co/fimr/A 
Anthony Powell^ fo that John could have no authority to take 55^/ 
them. 


1 'hirdly, He could not plead a writ of execution out offuCh !„ trefpafa, f 
a court, without Ihewing a judgment to warrant it, which he jujj.fic^tion un- 
ought to have averred, and therefoie he fhould have pleaded, that » itvariU* 
he filed out an original, &c. and the outlawry thereon, and then 
fet forth the levnrt facias ; for though the writ without the judg- tnc^utgmnt. 
ment will jullify the officer in the execution of it, yet it will not 
juftify a ftranger to require him to do it (a). * ‘ * ***• 

Fourthly, The mod material exception v^as, viz. Itisfaid, a jurtification 
that the fheriff made a warrant dirtfted to the bailiffs, mdthat the under a Uvart 
defendant required them to fcize thee ttle, Jipcj they did 
tak» and drjye them away, but doc’. not fay, tliat they had a war- 
i-ant at that TiTn®, or that they took them virtnti. wai ranii. Now at tht 

thefe words, fuper quo, i^c. can have no refeicnee to t le writ and time, 
wairant, but only to the ieqLiv.ft, viz. fip^r logatu he took 
them (b). 


Fifthly, Then as to the matter in law, the qucff'on was, Tl>f cartle of » 
Whether the cattle of a (hanger levant et lomf .^rit up( n thw lands ftr^ntcr Uaan$ 
of an outlawed perfon, may be taken and fold by virtue of the on 

writ levari facuu ? outlawry. 


And as to that, it is nectffary to confidei the ff.itutc cf IVcJl- 
minfer the Saond (l j, which diiefls the flieiift vJut ihall be ac- upon”I Uvrni 
counted iffues, viz, « lents, corn in the giange, and all move- faaat, as the 
abks* except horfe-harnels and houfiiold-ftuii and my 1 ord 
C oKB fi/J, in his comment upon this branch of that fiatutc, ex - 

blainS it to be not only the rents and leveiiueb of the laiid, but Mod. 35! 

Canh. 44a. 

3. Bi . Abu 7^7. Pac. Abr. 460. 


(*f) It It fald S. C. 1. Ld. Ray. 309. 
that Holt, Chief pionounccd 

tbe opinion of the Court, chat this vas 
t good exception. 
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beeh allowed ; forrirR Curiam, chough 
2c be the practice to fay fo, yet it being a 
plea in Xar, it ih^il be good to a rsm* 


mon intent, ind the catrle were tak<.ii 
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Brittcv tom in the barn* and all other moveable or perfonal goods what-* 
Ibever. * But this ftatute docs not afFet^ this cafe : It takes no- 
tice of feveral inconveniences at comnlon law, that the 
(herifFs did not return their writs^ or if they did, it was tardiy ot 
they made falfe returns in making mandates to feigned liberties; 
or if a bailiff of a liberty had really the return of writs, yet he 
would do nothing, and that the fheriffs would frequently return 
too fmall iflues, and no averment could be made againft fuch re- 
turns, Now this ftatute provided a remedy againft all thefe in- 
conveniences, fo that the whole extent of it feems to be only to 
prOcefs upon originals^ and the returning of iflues is only to make 
the party appear, and it Is never carried farther than the goods of 
him whofe appearance is required* And this feems plain by an- 
cient authorities, for as often as any queftion has been made 
upon this ftatute, what are the ifTues which fherifFs iniift return, 
not only rents, but all the goods which the defendant had at the 
time of the writ purchafed, have been allowed to be iflues ; which 
fhews that he, and not another, muft be proprietor of fuch goods. 
But let the iflues be what they will, the beafls of a ftranger cannot 
be fo accounted in this cafe, becaufe nothing is forfeited by the 
outlawry, but only the profits of his land who is outlawed ; and 
the levari facias is only to make the fheriff accountable for the 
profits as they arife, which are rents and corn, &c. And there- 
fore the king is not to have the occupation, and the profits of the 
land in fuch cafe, for if the law was fo, then he might plow 
and fow, and cut down timber, for that is part of the pjofits ; 
but this he cannot do upon fuch a forfeiture (a)i^\\erQfore he is 
only entitled to the profits as they arife upon the land, which is all 
that is forfeited to him upon an outlawry in a perfonal adlion, and 
fuch outlawry, and the inquifition taken upon it, is to afeertain 
him what is forfeited ; if it be a rent, then he is to have the rent ; 
if a manor, he is to have it ; but he muft not plow and fow the 
demefne, for the land is not the debtor f A j. Neither does the 
flierifF’s return make any debt to the king, for he is to make the 
beft of the land, and account for it, but cannot be charged with 
iflues, as he will be where iflues are returned. 

Then as to the finding the value, that is not conclufive to any 
perfon, neither does it make the man debtor. If the cattle of a 
ftranger had been on the king’s land, which he had in the righc 
of his crown as forfeited by outlawry for felony, he could not 
have feized them for a debt due to himfelff'c^, * and therefore 
not in this cafe where the land is not forfeited at all, it being only 
an outlawry in a perfonal a£lion, where he has only the pernancy 
of the profits to fuch a value, but has no title to the land. And 
where the king takes the profits of the land upon an outlawry in 
trefpafs, yet if the tenant or owner make a feoffment thereof t# 

(a) Plowd. 541 Bro. Abr. “ Ifluc.” (c) Y«r Book 9. Uen, 6. pi. lo. 
{b) Bro. Abr, « Return*’ pi. 9. abridged b> Brook, title “ PatenuV pi. 5. 
Roll. Abr. SuS. and title Outlawi^'^pl. 56. 

another, 
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anodier, the profits as to the king (hall from thenceforth ceafe (a ). Mn^rrin 

If it fhould be objefterf^thatadiftrefs may be taken of a Hranger^s 
cattle for a debt due to the king, if they are /evant ei couchant 
on the land (b that will not affeft this cafe ; for no authority can %. mil (sf 
be found, that even in fuch cafe the goods fo diftrained might be 7,0. 5* 
fold, though the law is otherwife now by a late acft of parliament. 

In trover, the defendant juftified the taking the goods as bailiff to 
the king of his manor of Dur^ahU^ upon a plaint there affirmed, 
and procefs was thereupon direfted to the defendant, in that cafe, 
as bailiff, &c. by virtue whereof he diftrained and fold the cattle ; 
and it was adjudged upon a demurrer, that they could not be fold 
upon a dyfringas in a court-baron (c). It is true, it has been ruled 
in TROVER (d)^ upon not-guilty pleaded, where the evidence 
was, that the goods were taken and fold by virtue of a cominiilion 
of fewers, that fuch diftrefs and fale was good ; but it is not men- 
tioned any where, that the cattle of a ft ranger might be taken and 
fold for the debt or default of another. And theiefore, where a 
cuftom was alledged (e) for a lord of a manor to have the beft 
beaft which the tenant had at the time of his dccealc, and if fuch 
beaft was eiu ined, then to have the like of any other man whofe 
beafts fhould be levant et couchant upon the hcnotable land ; 
this was held a*void cuftom, becaufe it made the goods of a ftranger 
forfeitable for a heriot of another. But the year book of 
Henry the Seventh ( fj has this cafe in point : The king had the 
profits of a man’s land by outlawry in a ptrfonal action, and the 
catjle of a ftranger committed trefpafs on that land j and it was 
held, that he had a fufficieiit intereft to maintain an action 

of trefpafs, yetT^^could not feize the cattle. If the law fhould 
be otherwise, thefe inconveniences would follow: — First, 

Upon fuch a feizure the fubj^il mufl lofe his cattle without a 
trial, to which he cannot be admitted againft the king. — 

♦ Secondly, If a tenant’s cattle come upon the land where the * f } 
king is thus entitled to the profits, for want of mending the fences ; 
this tenant muft both anfwer the rent to Ins landlord, and forfeit 
his cattle to the king, which is unreafonable. But common ex- 
perience fhews that the law is otherwife; for whenever this 
writ is iffued, the tenant is never altered or put out of pofteffion ; 
for it is no more than a charge upon the fheriff to levy fo much 
wioncjfcfor the king, who can have no more forfeited to him than 
the outlawed perfon could forfeit, and that was no more than what 
he had in his own right ; fo that if the cattle of a ftranger came 
thither wrongfully, he might have an adlion of trefpafs, but cannot 
have an execution at the firft inftance. 

't'rtosE WHO ARGUED on the Other fide anfwered the excep- 
tions taken to the pleading. 
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». Roll* Abr« 1 59* Cro. Elis. 


I*®' *5^’ 


I AU«B| ya. Scifei, ix. 


(#) Dyer, 199. Bcndloviet, 39* 
Co. Lnt. 666. 

(/} 25. Htn. y. pi. 2. abridged by 
Breoke, tide ** Prerogative'* pi. 29. 

Fir*t, 





•t 117] 

Comb. 469. 
Carth* 441. 


C^mb.43 7.470. 
Ikin. 6 i7« 


iitichiielmas T«r&, 7. WHl. 3. dn 

"First, That this being in the cafe <^f the king, kndtb tevjr i 
turn certain out of the rents and ifTues of the land, it is lamul 
for any perfon to affift the officer in the performance ctf his duty ; 
and therefore it has been held a good jnftification, that the defen- 
dant came in auxilium of the officer^ without faying per mandA^ 
turn (a} \ for the fubftance of the plea is the Writ to the iheniF^ 
and the warrant to the officen 

Secondly, It is pleaded, that a warrant was dirfe^ed to th<f 
officers, and the defendant required them to take the cattle, 
quo they did take them, which is as well pleaded, as if he had 
let forth that the warrant was delivered to them : and though it 
was' diredled to Anthony and Jofeph Powdi^ and they were re- 
quired to take the flieep, &c. and it appeared they were taken 
by JoJeph and Johuy who was neither named in the writ, or re- 
quired to take them, it may be good enough, becaufe the taking 
by John is void, and then theie will be fufficient matter for Jofe^ 
to juftify. 

Thirdly, As to the matter of law, it was never yet difputed, 
therefore it muft be prefumed, that the king His a right to have 
the cattle j for if the fheriff (hould not have liberty to take a 
ftranger’s goods levant et couchant on the lands of an outlawed 
perfon, the levari facias would be of very little ufe. ♦ I'here 
is no greater hardmip in this cafe, than for a common perfon to 
feize the cattle of any perfon whatfoever levant et couchant on 
the land charged with rent ; and it cannot be denied but fuch cat- 
tle arc diftrainable. It is true, the king fhall bsu^fft^ed no more 
than the extended value ; and if more be m.?fle of it, the owner 
lhall have This writ is to levy the iffues of the land, and 

not of the perfon outlawed j and the profits being taken by the 
cattle of a ftranger, it is reafoiiable the king fliould feize them : 
and this has been the courfe of the exchequer time out of mind. 
There can be no doubt of what is meant by the word “ iffues 
ttiy Lord Coke (c)y in his comment upon the ftatute oi'Wefi’m 
minjler the Second^ does not reftrain them to the goods which the 
defendant had at the time of the writ purchafed, but declares thorn 
to be all moveable and pcrfonal goods whatfoever. 

Curia. If the king have a rent iffuing out of land,, a ftran- 
ger’s cattle may be diftrained and fold for fuch rent in arrear* So 
likewife, where he has the pernancy of the profits returned npi>n 
an outlawry, it is a charge upon the land itfelf arifing de exiti^us ; 
and what thofe iffues are has been fufficieptly deferibed by the 
ftatute of Weftminjler the Second \ the very being on 1^; land 
makes the cattle ijfues [d). Now the land being charged with an 
annual value to the king, where lhall he have any remed^for ^at 
>alue, if a ftranger’s cattle eat the prpiits, anc^ are not liable ,to a 

fa) Skin. 619, (J) Tidd’t iPradlicc, 19. Aod /ee 

Utrdrei, xoS* IQ. GtOt 3* c. 50* ' f 

(«) 1. ioA* 453- See' Finch L. 3^3. ^ 

fei^tire ? 



? 4nd 4t is no 6fcw thing in the hw, to punifh one for 
• ^ fault of another; a| if there Ibe tenaht for life, remainder m 
the tenant for life forfeit ifliies and die, they flball be 
^ levied upon him m remainder, for they are to arife Je exiubus 
This writ itfelf impoils that the charge is upon the land j 
for in other executions, the flicrifF is commanded to levv the debt 
di betnis et catallts , but in this it is to levy fo much de exittbus 
; and ^therefore it feetns unreafonable that the king (hould 
Im put to an adion ot tiefpafs againft the owner of fuch cattle 
which are levant it couchant on the lands t»f the outlaw^jd perfon. 
It IS true, if he had made a lc?L of fuch lands befoic the ext^enp 
returned, •then the caftle could not be ferzed by virtue (f this 
writ, but even in fuch cafe, he muft plead that the leafe was 
made before the cutktvry, but here the outlaw^ed * perfen fiill 
continues in polfeffion, and having no cattle of his own, takes in 
feveral men's cattle to agill. The king has not the lands forfeit- 
ed upon an outUwry, but the piofits only, and when they aie 
found by an inquifition to be of iuch a yearly value, then the lands 
remains debtor to the val 'e till the debt itfelf is fatished, but he 
can only agift or mow thofe lands , tnerefore if he could not feize 
the cattle ot a ftranger which eat up the profits, he would have 
but little benefit of an outl uvi y Befides, the law is, chat if ilfues 
are forfeited for not appealing of juiois, the cittlc cf a ftranger 
maybe taken on then land** tor fuch toiteitures, which cannot be 
diftinguiflied from this c-f.. I here can be no inconvenicncy 
nor ganger that the ihvr.ft ftioUld fell the cattle thus fcized, 
he i^ Af^ urr th contiadt or agreement foi depaftunag 
them> and theiimStowne arc to ftand charged to pay the money 
to th« king , but it would be inco*wcnieiit tor him to punifli fuch 
owners in an ad ion of trelpals, tor that i$ a remedy which Was 
never yet taken 





(a) The Court wa« utiapimoully of 
opinion, as to the matter ot law, With 
the <!efenc*anf, S C. Com> <:i, SC. 
Cffftb 441. , but a Feed the ]>lea to be 
H^dybtcaiife It nattdii atrhcwair.<nt was 
Iftadc to Anthony P^ell and J ftpb 
vpo^ V 11 irH yoJbn 1 cweil and 
took tlie cattle, and Xo 


tie irffpa/s though not confeffed h 
juitified, lot It (S not a taking purfuant 
to the comm ind and rcquelt. S. C« 
I Jd Ray ^to* WWaS.C.SKin. 619. 
And *ot this deft£k m the pleadmi^, judg. 
n enc was entered for the plaintiff — • 
S. C. Garth. 443. 


Herbert (tga'mft Waters. 
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‘Ck^LtEyiN. — The defendant, 
jlc4 taking, by virtue of 




as oveifeer cf the poor, jufti- t" replevin,.# 
e of Ahe ftatute 43. Ehz. c. 2. for 
^ which ftatute it is eaadled, “ 1 hat if* after iflue ,1,, 
}ij 4 «fendaiW;, a nonfuit pf the plaintiff after aj^iear^ under the 
i)tplleil*dltuflwlihrd, tbe jury may alters ihe damaga | crif tlwy omit To f 
wiigmit a 344 - B- C. ' 81 dm 

AdSodrSu | 6 i. s. C. HuU, 191 . S. C.^'t. Rajr. 

t-'ornb. II. Skm.59j. f 
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Michnelnias Tcrm, 7. WUl. 3. In B. If;,' 

i^rxe, the defendant fliali recover treble damages, to be afleflcd 
“ by the fatiie jury, or a “Writ? to enquire of the damages^ ,as the 
“ lame fhall require, &c.” 

The plaintiff was nonfuited, and the jury had not affeffed the 
damages. 

Arid now the Court was moved to award a writ of enquiry to 
fupply that defecff upon thefe authorities. The defendant juftified 
under this very (latute, in an action of trcfpafs fa ) brought againft 
him; and the plair.tiff^ being nonfuit, a writ of enquiry was 
awarded for the treble damages. In replevin [h)^ the^likejuf- 
tification was made as in this cafe, and the plaintiff' was nonfuited ; 
and upon a writ of enquiry awarded, jiidgm.''nt was given for the 
avowant, and a v/rit of error bn.uglit, becanfe the enquiry was 
erroncoiifly awarded, fince the ffatiite exj)rerbly requirv' , th« 
1 Ip J firff Jiny fhall enquire of the damage s ; but that excepriun was 
. over-ruled i for thc-ugh the lirffjury might have enquired, yet it 
was only an inqnrjl of office^ and no pait of the iffue (r), nor 
was it a thing for which an attaint would lie againff them; and 
therefore it is within the rule taken in Chcyncy^s Qjl (^/), that 
where the Court ex cfficio ought to enquire of a matter upon which 
no attaint lies, the omillion of it may be fupplied by a writ of en- 
quiry. Eelides thefe authorities in point, there are ot’ner cafes 
adjudged in law which come near this, -z/Zr. Vv’'herc a deuiurrer is 
joined upon the evidence, the jury arc as Tmich difeharged from 
trying the iffue ^ as they arc upon a nonfiit ; for the fadl being 
agreed by both parties, the judgment of the Qpv!rt‘^s then de- 
manded, Whether the matter given in evidence be fufficient to 
find, a verdid for the plaintiff upon the ifiuc joined (£') ? Now 
thc'ugh the jury are difeharged of the iliue, yet they ought to af- 
fefs damages conditionally, di lex cji cum querente quod 

“ defend, cjl ndpabiin qvndq, pra'd, (the plaint ilF) occafione 

“ pi\emifforumjuJlinv/it darnna^ yet if this (hall be omitted (f)^ 
it may as vv^ll be done upon a writ of enquiry of damages after 
judgment is given upon a djuiuircr («;). 

And for thefe rcafons a writ of was granted in this' 

cafe [h). 


f-lERHIRT 

cgntinft 

Waters# 


(if) Br.impcon’s Cafe, i. Roli. Rep. 

(/>) Anonymous, 2. Ko!l. Rep. 1 12. 
(4,) I. S'.d, 3S0. 
ic. Co, J19. 

CO 

(/) Sec Mdlory -r'. J.^nn ngs, tfrat 
fill. oniiiTion of a wru of enquiry t$ aided 
by thertaiuTcof Jeofails, Sira. 878, 
tg) Cr. Car. T43. 

(d) So alfo whcie an action is brought 
flgsinft an ovcrfecr of the poor, for any 
thing done In the execution of Ins office, 
and a vem'i/l founri for him, he fliall 
lipve a wilt of enquiry for the treble da* 


.ma^rs given to him by 43. Flix. c. 2, 
Va'aniu.e v, l-awcctt, 2. Stra. 1021. 
S. C. C.-)lf*s T. H. 138.; for al li.mgh 
the 43. Flix, c. 2. f, I9. directs that the 
d.iinages tor the wrongful vexation IhaJl 
be airefTcd by tin fame juty^ ye , by LoRn 
Ha R pwicK t, Chief 
where Che Court a; c not tied , up 
Ontuce if Car. 2. c. 7«^whjcb 
only riiiilfirre^r, a writ df enquiry inay 
he grapte^ to dd'compicte jufticc. Dewell 
V. 2. BK K^ep. 921^ S.' 

t. Wilf. 442. See alfo Freeman tr* 
Lady Archer, 2^ Bl. Rep. 7*63. Hui- 
lock on Co^ 9 , 233, . 

Redifatvir 
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Redfhaw againji Hefter. CaR J[$^ v 

trinity ^erm^ 7* 3« B^oll 178. ,, 

London, 1 T>E it rcinembered, that heretofore, to wit, in A decUmioit Jn' 
U wit. f ^ Ea^cr Terrri^ in the fcvcnth year of the reign of 
the lord fViUiam the Thirds ^:'C. to wit : Chrijiopher Red/haw and ^ 

Jnn Rcdjhaw^ executors of the teftanient and Lift will of George ggina rife 
Redjhaii'^ late of IVapplng in the county of Middlefe^e^ mariner, 01 the obligor* 
deceafed, complains of fVilliajn Hcjicr.. fon and heir of IVilliam 
iJcfier deccafed, lately called IVUhain Hejler.^ citizen and foap- 
makcr of London.^ in the cuflody of the marftial of the A^arjhalfea of 
the lord tlie king, being bc:ure the king himfclf, of a plea that he 
render to them a thoufand pounds of the lawful monies of England^ 

.which from them he unjuftly detains, ftr that, to wit, that 
whereas the afotefaid WlHtcnn Hefier tlie father, whole heir the 
aforcTaid IVtUiam Heji'V the ion nov: ir, in his life-time, to wit, 
on the eighth day of Morch^ in tiic third year of the reign of the 
lord 'James the Second late K~rtg of England^ C c. at London ^ to 
wit, in the parifh of Saint MdryAc-Bow.i in the ward of Cheapo 
by his certain writing obligatory, fealed with the feal of the faid 
William Hejlcr the father, and to the court of the fad lord the . . 

now king here (hewn, the date whereof is the fame Jay and year, 
acknowledged himfelf to be hold and firmly bound to the faid 
George Redjhaiv in his life-time in the aforefaid thoufand pourtdsj 
t6 bepaid to fame George Redfoaw^ is executors or*admini- * [ IZO J 
ftrators, when^^i^hould be thereunto after required, and well and 
truly to make the faKie payment the faid W'illiam Htjhr the father 
in his life-time bound himfelf and his heiis by the lame writing* 

Ncverthelei's the fafd WilUafn HejUr the father in Lis life-time, 
nor the faid William Hejler the I'on and heir of the faid William 
Hejier the father, after the death of the laid William Htjier^ 
although often required, &c. the faid thoufand pounds to the laid 
George Redjhaw in his life-time, or unto the tdorefaid Chrijhpber 
and Ann^ox either of them, hath not yet paid, nor hath either of them 
paid, but to pay the fame to the faid George in his life-time, or to 
the laid Chrtjiopher and Ann fince the death of the faid George^ 
hath hitherto altogether refufed \ and the faid William Hejler the 
fon doth*yet refule to pay the fame to the faid Chrijiopher and 
Ann^ and unjuftly detains, to the damage of them the faid Chrljhpher 
and Ann of an hundred pounds, and therefore they produce fuir, 

&C. Atid the fard Chrtfiopher and Ann produce here in court the * , 

letters teftamentary of the faid George^ by which it futliciently 
^pea^S t6 the court of the faid lord the now kin^ here, that ‘ 

Chrjfiopher and; Arm are executors of the faid teftament 
. George^ thereof have the adminiftration, &q« ' 

J^nd how on this day, to wit, on Friday next after the morrow ofjmparlinci# 
in the ISune^ erm, until which day the faid William Z 

had leave to imparl to the faid bill, and then to anfvver^ 

/ItC' cohm as well the faid Chrijiopher and Ann by their attorney 

1 2 aforefait^ 
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Jjnds by di/cent. 
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Rejoinder, mo- 
nies paid to the 
Value of tlie 
lauds. 


Miciiaeimas Term, 7. Will. 3. In B. 

aforefaicl, as the fiid William Hcjhr t\iQ fon by IVilliam Turbil Iij^^ 
attorney. And the fame IVilliam Hefter tbe Ion defends the foreqf 
and injury when, ^:c. and fiys, that he ought not ‘to be charged 
with the debt aforefaid, as fon and heir of the fj.id If'Vliam Hejhr 
hivS father, becaufchc, that the fiiid v/i iting obligatory is 

not the di'cd of him the faid [Villiatn Hejhr his father, for plea 
fays, that he had not any lands or tenements by hereditary defeent 
from the faid IVilliam HeJUrXv,^ father in fec-iiniplc, nor had on 
the faid day of the exhibiting of the bill aforefaid, nor ever after: 
and this he is ready to verify. Wlicreforc lie prays judgment if 
he the faid JVilliain Hejhr the fon ought to be cha: ged with the 
debt aforefaid, by virtue of the faid writing obligatory, as fon 
and iicir of the faid i Hi am Hejhr Ids father, 

And the faid Chri/lophcr andy/;/;/ fn , that by any thing by the laid 
JViluiim H-picr the lo.i above in plc.u ing al!e('o(.cl, th'-yfion their 
action aforelaid thereupon agaiidl iirn had ought not to be debaired; 
bccaufe they lay that ihe ihid JV'iHi.n J 'f r the fithcr, after the 
twenty-fifth day of lui'ch in the -\e. * oi CJnr l.ord one thoufand 
fix hundred anil nlra L)-tvv'o, to uit, oh the rwentj-feveuth day of 
November i.n the hfiii \car of thr i.ign of tiu* loid fVilHam the 
Thirds now king of at /ho; afoTcfaid, in lh(‘ parilh 

and waid aforefaid, died; aiKitnat ihe fad IJliliafn hhjicr llic fon, 
after the death of tlic fe.id lljUhni Ih/itr the father, and before 
the exhibiting of th( bill afore!., d, '• to wit. onthc twenty- eighth 
day^ of November^ in the femfn year of the reign of the lord 
fVHliam^thc 7hiul^ now Kiti'y oj id c had di rs JaiuS and 

tenements by hercditaiy defeent fiorn tin* {AAj^''fuia?n Hejhr \\\% 
father in fee-finnilc wlicrevvitii he inig’nt haV? fitisfied the debt 
aforefaid to the faid Gcorp^c Rtdjhciv in his life-tiine. and the faid 
Chriftopker and jjrui fuice the de:;t!'j of the faid to wit, at 

London aforefaid, in the parifn and ward aforefaid ; and this they 
are ready to verify. Whcicfore they pray judgment, and the 
faid debt, together with their damages bv occ.dion of the de- 
tention of that debt, to be afi judged to them, 

And the faid Wlllidin IJtJier the fon fays, that he of the debt afore-' 
faid, as fon and heir of the aforefaid II' illiam his father deceaPjd, 
oiigiit not to be bound, becaufe hcf.iys that he the iifoiefaid IViHianij 
beforcthe exhibiting the bill aforefaid, to wit, the day and place in 
the plea of them the faid Chrijhfhsr and /Inn above in replying 
pleaded, had not lands or tcncincnis by hereditary defeent ffoiu 
his father afuicfaid in fee-fimple whereof the -aforefaid George 
Redjhaiv in Ins life-time, or the faid Chrijlopher and Jnn after 
the death of the faid George^ cf Uie faid debt might be fatisfied- 
Becaufc he fays that well and true it is, that after the twenty-fifdi 
day of Afarehy in the year of C.)ur I^ord one thoufind fix hundred 
and ninety- two, to wit, on die twenty- feventh day of Novem* 
in the fourth year of the lord IVilliam the Thirds the 
now King of England^ idc. at London aforefaid, in the parifli 
and ward aforefaid, the aforefaid IVilliam Hejler his father died ; 

and 
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and that he the aforeiiiid IFilliam^ after the death of the fald RiwhaiT'’ 
PViU'iam his father, an4 before the exhibiting the bill aforehiid, a^^atn/t 
to wit, the Time twenty- fevenlh day of Nrjcmher^ the year and ‘^T**"* 
place abovel’aid, hi'd lands and tcriemcnts by herLditary dcfcejit 
from the aforefaid lyiHinn his father in fcc-liinple to the value 
of eighty poiir^ds :md no niorc. But theafnrefaid fVtllia?n farther 
fays, that the .ifoad.iid JVul^nfn his father at the time cf liis death, 
to v/it, on tlie fweii:''-fev( nth day of KoveDiLcr^ the year and 
place iibovenu-ntinnrii, by .^jvers writings obligatory by which 
he bound himiclf and his heirs, was in-b-bted tor true and juft 
debts to dixersothei pciTons than ilie atorefaid Gorge ReJJhaiU^ 
to wit, to 'John Li thi.uUie} ^ A^lch^ds^ Kfn. Peter 

Baldwin^ aiul An}i Paichiy^ iii dicers iuins ol money amoihiting 
in the ulude to ei;. !h iiiiiulicd piamds of the lawful monies iji' En- 
gland ; and that lie the a{or».f:ud Z/'O/Z/Vv/?, as fon and heir of the 
laid H'lllnini his I’lithcr as bvforc-mentioncd deccafed, afterwards, 
to wit, the fame twerity-L ve’ntli day (‘f Novemhn\ the ye:ir and 
place abovefaid, the afonfrul eigb.t hiiiuhcd pounds to the laid 
fcveral pcjfoju .iforelhtJ, other llrui the a.forcfjid George Redjhn^iu^ 
in difeharge of theii levaal del>ts aforeiaid, and to the fidl value 
of all the lands and tenements which at any time before the exhi- 
biting of the bill aforefaid b • tiu* albu fiiid // .-/^/Vv/zhad by hereditary 
defeent in fec-flmrde nom hi . i.-lh^r af<ai f.’id, p/ddaiuicaufcd to ^ ^ 122 ] 
be paid : and tli's he n, n ,id, v voi dy. \V!r.i eioie he jjra^’s judg- 
ment ifb.e the laid lEPdr-m I! jtei the fon, of the debt aforefaid, 
by vwtuc of the faid writm^ obhyaroi y, as fon and heir of the afore- 

faid /Z^/7//^;;?jii:' f;uhcr, ought to be chaigc.i, 6ic. 

'»! 

And the faid Cbrtftopher and ylnr fay, that the plea of him the remurrer, 
faid fPillinni /Z/Z/’r the fon, in manner and. ioim as aforefaid, above 
in pleading rejoined, and the maitv rm the fame contained, are not 
fufHcient in law to bar them the laid Ch) Ijtopber anil j^un from 
having lluir laid a^dion thereof ajuimfl iiiin the faid fFillimn 
Heft t-r the ion, and that they the fame (-/// iftophcr and .7/07 have 
no neceffity, nor are they bound by the law of the land in any 
other manner to anfwer: and this they aie ready to verify. 

WhercfV)re for defeef I'f fLidicicnt rejoinder in this behalf the faid 
Ghriftopher and rlnu^ as before, pray judgment, nial their laid 
debt, together with theii damages by theoccafion of the detention 
of that debt, to be adjudged to them, 7\nd for eaufes of de- caufes of 

inurrcr in law upon the plea aforefaid above in pleading rejoined, muncr. 
the faid Chrijtopher and y//n/, according to the foini of the ffatutc 
in fucli cafes thereof lately made and provided, Ihew and demon- 
ftrate to the Court her^ the caufes following, ib wir, bccaufe the 
^forefaid fFiirta7n tiefter the fon, in the aforefaid rejoinder, has 
iioi; Aevim or demonftrated what tenements or lands he had by 
hereditary' defeent from the aforefaid JFiUiatn his father in fec- 
fimple ; and for that becaufe the plea aforefaid above in pleading 
fejoined is uncertain, repugnant, and wants form, &c. 

in demurrer. 

^ ' I 3 


Redfhavf 
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Redlhaw againfl Hefter. 

TAEBT upon bond againft an heir^ who pleaded riens pit 

^ « difeentr^ 

The plaintiff replied, that he had lands and tenements by defeent 
before tlie exhibiting the bill, unde pra;d, (the plaintiff) de clehlta 
pr^ffd. fntisfecijje poiuit\ and then puts himfelf upon the judgment; 
of the Court, 

And upon demurrer, exception was taken to this replication. 

First, becaufe it was double^ for he ought to have concluded to 
the country. 

Secondly, The replication is neither good at common law, 
or by the new ftatutc 3. & 4 ^ Mary^ c. 1^,— It is not 

good at comtnon lazu^ the plaintiff docs not {luv/ llvt the de- 
fendant had lands by defeent at the time of the biU filed. The 
value of the land was not niaierail before this ilatute j fo*" if an 
heir v/as fued for a thoufand pi unds, and pkadtd riem per dfeenty 
and it was found that but one acre came to him by defeent, the 
judgment miift be, that the aforefaiJ plaintii}’ recoveb his debt 
afbrefaid fo that he fhould be ’charged to pay the whole debt, 
though notliing iTioiild bo put in tx cuhon but that linglc acre* 
But now the flatute 3. <>c 4. /' ;//. o //?;■), c. 14. has made the 
quantumo^ the land matcri::] ; lor it piovidcs, ‘‘ that the heir may 
plead rien'i per difeent at the tune of the bill filed, and that the 
plaintiff may reply, that he had lands and tenements fiom his, 
father before tl)c original wiit brought; and If-upon ‘Jffu.e 
joined it be found for the piciintiff, the juiy O'^iVcnquirc ot the 
value of the land dcfccndcd ; and if fold befor^ the a^l ion brought, 
execution ffinil be taken out «gainil: the heir to tlv value of 
“ the land fo fold by him, as if it liad been ids piopcr debt.’* 
Now this rcplicatimi is not agiceahle to tire flatute, becaufe the 
plaintiff has made the value ot the land part of his plea; for he 
fays, that the defendant has fiich lands, unde dcbitian pru'd, fatif. 
Jetifj'e potuiiy and puts himlclt iq on the judgment ot the Courts 
But the replication direcird by the fiatute is, that the defendant 
had lands and tenements by defeent before the original writ 
brought; vvhirh lliould have been tried by a jury^ who upon find- 
ing the land defeended, aie ex ojficio to enquii'e into ihr; value. 
•The plaintitf has alledged, that the lands thus descended were 
to the value of tire debt; now if the jury Oiould find that they 
were not half of tiiat value, this would falfify his pica ; and yet 
if fuch pleading lh«'uld be allowed, he would recover even upon 
a plea that was fall'e, for the nrsw flatute provides, that he ihall 
recover to the value of the land fold. 

E contra. The inconveniences which were at conruni^ iaWj 
jind which are now remedied by this ftatutc, are as follow .*7^ 
First, In point of timc\ for if the heir had aliened before pr,oc;i$fs 
jlTued againrt him, this plea of riem per difeenf^ had 1^^ 
and the plaintiff could not have recovered his debt- , 
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now i^reventcd ; for if the hejr fell any lands which by law were 

liable to the debt of ^his anceftors before any aclion brought 

againft him, yet he (hall be anfwcrabic to the value of the land fo ^ 

fold.-^S£CONDi»Y, If before the aclion brought he had (bid all the 

lands defeended to him except one acre, and upon jvVt/j per dijLcnt 

^ pleaded, it had been found that fuch acre defeended, though, * [ 124 } 

the judgment was quod recuperet dei^itiwi^ yet, at common law, he 

could only extend that acre ; but now he (hall have execution to 

the value- of the land fold ; fo that though his plea may be falfi- 

fied by the finding of the jury^ yet the plaintiff (hall now recover 

pro tanto ; and fo the replication is good, both by the common 

law and the Jlatnte (a). 


(rt) The Crunr, upon debate, held 
rl^at the repUmron wjs good, and .js it 
ouglu to be ; ind thrit if the unde dJj’to 
piu:di('i<i fiiitiffcip'c h.id been left 

out, It might have l>ien a wood ciuh.* of 
objscfion ; for the /latutc doc; not «iv'i 
occafion 10 alter any more of the jf)ini <'f 
the replication cormiion in lucfi c ifts, but 
only as to the time conceinmit rl.ft.itVvti» 
by difeent 5 arid tluttiit {nucludmy a huh 
before the (latire was to the au.itiy^ 
UiUit now be with an btw.iu'e 


the defendants may have j»n opportifnilv 
to anlwcr tlic new inattci alled;;id in llm 
rejilication, N. C. C.iitli. And 

theieujion judgment was given fui ihit 
plaint. 1 ?, S. C. Comh. -^4 5. ; for though 
.i jmy nu) iiii I, tint uliat cl. Lroded 
to the heir is not furticient to f.iti^fy thrs 
d.'..t, and fo hiUify the viluc allcdged in 
til'' ’cphc.iiion, yot Till 
fli-dl icccvcr to t} '.’ viliJi of the land 
Join, be it what it will. S.s’. 3. Salk. xSOi, 


, Flctclicr Ingram. Cate 5 S. 

' 7 ir/,:y 7 . U'dJ. 3 . Roll 107 . 

Stafford&hire,^? JOSEPH INGRAM and Halevjf^x^ Replevin. 
to \ J finnmoned to anrwer to "Janus Fletcher 

*of a pica, wherefore they took one mare of him tne faul JameSj 
and unjuiily detained her, againff gages and pledges, t^c. And 
whereupon the faid James by John Lilly his attorney complains, 
that the aforeUiid Joj'eph and John on llie twentieth day of Fehru^ 
ary in the feventh year of the reign of the lord WHliam the 7 hird^ 
now King of England^ IJc. at Shew [ton in the county aforefaid, 
in a certain place there called the Lane^ took the mare aforefaid of 
him the faid Janies^ and unjuftly detained her, againft gages and 
pledges until, and whereupon the faid James faith that he is 
injured, ^rvl li.'th damage to tlie value of twenty pounds, and 
thereupon he brings (uit, he. 

And the aforefaid jofeph and John Hale by Thomas Callow ' 

their attorney come and defend the force and injury when, Uc, • 

and as bailiffs of Rowland Fryth^ Gent, well acknowledge the ^ <*''^aili( 
talcing of the mare aforefaid, in the place in which, &c. and juftly, ^ o£ 

&C# be^*aufe they fay, that the fame place in which the taking of 
ihe mare aforefaid is fuppofed to be done, coniaineth, and at the ^ ® * * 

^id t:ime when the fame taking of the mare is fuppofed to be done, 
fid contain, in itlclf one acre of land with the appurtenances, in ? 

which faid town of Shewfton is, and trom the 

' I 4 faid 
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faid time when, ^:c. and alfo from time whereof the memory of 
man is not to t]v: contrary, was within jlie manor of Shrjuficn, 
witli ihe ai^purtcnanccs, in tile county rt Siafjord aforcfaid, of 
v.'hich (aid manor, widi tho appuitenancc'^, the atbrefaid 
i.S a id at ^h«' i<\A Mine when, &c. and long before, was feifed in 
his di.i icfnc aS (’f fer ; and the faicl Rowland^ and all thole whofe 
cflate hi' hath in the fame manor, with t!ie appurtenances, from 
wl’ereof the memory of man is n»'Jt to the contrary, have 
had, and been accuftomed to have, a court-lect or view of frank- 
pledge of the fame manor, and whath.^ver belongeth to the view 
of fiaiii^pledgc, of all the inhabnants and refiants within that 
minor, before his fftward oi tne fame court for the time being, 
in 'V{-iy year v.’ithsn the month naxt alter ili'* fcaff of Srn? 7 t 
Ad^Lb.u'l d,'c to holuhn at tliat in.mot >L:M'ly, as to 

the laid mane i, vvi li the appinrenanccs belonging : and they the 
laid y<d 'ph «nd 'jeh:: further lav, that within the manor aforelhid 
the re is liad, and fro. si ti ne whcreoi the mcineay of man is not to 
tiiv' Cf'nt'ary there Initn been had a certain ci.di-om, that the jurcis 
cha’-ged am! fwoTii to enquiie of ;nui prefent tiiolb things which 
belong to tlie court *ln.t .inJ viewcf frankpledge aforefaid, at the 
court of vjciv (‘f fraiikpledgc of the manor aforefaid, holdcn at 
that manor witliin the month next after the feall of Schit IirV.chacl 
the ArchciJV'cl yeaily, have choftn, and for all the titne abovefaid 
have been accultomcvd to cIu>ofe one ft nh.i) of the inhabitants 
within the manor af/' cfa.id, to be con'»ah!:' of tne corulablcwick 
of Sheiv/ton aforelaid, to Icrvc in that ofhee for one year, wj^ich 
faid man fo chofen took upon himlelf that o hce, all the 

time aforefaid v/a^' tiled and acctilionied lo take/!^ and hath taken 
and been acculfomed to take an oatii for the <Iiie exeenthMi of that 
office, under a rcafonable pain, lor tive lime afoiefak', b/ the 
jurors aforefaid at fuch court-lcct and view ol frankpledge in that . 
behalf impofjd. And liie laid y-pef)/) and John further fay, that 
the aforefaid being lord of tne manor afoivfaivh \/;th the 

appurtenances, and b-mig leifed oi’ the fame in form :noiefaid, at 
the coiirt-leet or view of frankpledge of that manor hoiden at tlie 
find manor \vlihin tiie inotitii next alter thehiall of vS’o.v.V A'lichael 
ihe Arihcih^r'!^ to wit, (Ui the ninth day or UAcber in the fifth 
year of the r ,gn of the lord IViliicmi the '’I bird the now king, 
a.id ul th. ! aly -hiry^ 1 itc queen of ’A:, bttovr “Henry 
jiihj (d jft tiX'ri Iteward of that court of him the faid K')ivhn!.i^ 
t/i., ..foic'ai i 7 : lies Fi'tJoir then rnd long before being an inha- 
bilant vvit.im (he maiior aforelai*-, to v/U, at Sheivfton 
av.d being a e‘ nan t ) be conlf.ible of the aforefaid conffaMew'ick 
i-f Sh ..y;.' ..;.>rel i.d, by Edwend Thorneion, Thomas Grace^ 
'fid.-n ''foK-.J) A jop^ fcmies Suindit'v-i WiUuirn Mtlner^ JViF 

1; -iRi u'hVvg, i\'!izh.uL jyiaty Thomas Raines Mdmr^ John 
bk'u yrrr, J 'h‘i A< 'c .Ji a»id John Dickefon^ honefi and lawful men 
and iiihab’Mmt •..:‘'iin the manor aforefaid, and then and there ir^' 
tl:- lame court f.vorn and cluirgcd to inquire and prefent thole? 
things which to th ;ct and view of frankpledge did . 
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in due manner and according to thecuftom aforefaid, was chofcii Ftincuru' 

to be conftable of tli^ conftablewick of Sheivfion atorefaidj to 

ferve in that office for one year then next following : and the faid horabi* 

jurors then and there in the fame court did order that the laid 

James (hould make his oath for the due cNecution of his office 

aforefaid, under the p^in of forfeiting forty {hillings, whereof the 

aforefaid yr/wt’j FLtchcr immediately aft.rvard, to wit, the fame 

day and year had notice, yet the faid James hath not made his oath plain- 

for the due execution of the office of confiahle idorefaid, nor hath 

executed or taken upon hitnfelf that office, but he to do tliofc and 

things then, and often afterwards, there, abfolutcly refufed, by ih^' oath. 

which afterwards and before the time when, c^c. to wit, at the 

court-leet, or view of frankpledge of the m.mor aforefaid of the 

laid Rowhnai It that manor, wdthin the month next after the feaft 

of Saint Alnhael the /Irchayiicl^ to wit, on the eleventh day of 

Ottobrr in the fixth year of the reign of the faid lord the king and 

Lidv Afary^ late queen of E}T-^!an.l^ hoKlcn before the faid Henry 

Fthh^ then ik'ward of him the faid RcwlamhA that court, by * 

Edward Thornctou^ O'r. honed and lawful ne n, then inhabitants • 

wit.hiii the manor aforefaid, then and there in the fame court fworn 

and cliarged to ijiquire and prefent thole rhint^s which to the courr- 

leet or view of frankplcdg'- afoiefaid did be](nig, ir was prefented, 

that the aforefaid Jan,r^ /'/. ithey\ for that he <iuly ciio<cn con- 

liable of tlie cond.tblewick of Sheiv/hn aforefaui, at the lall lect 

holdcn for the maii'-t uioiefaul, and under the piin of forty Ihil- 

ling^iipoii iiirii iejpof.’ri, he was ordered to take upon hinifclf and 

txecute tfjc*ic o^Jic^'j .mdi to make his oath in fonii afordaid, for the 

due execution tlie l>ul office, which things, or any thing 

thereof, he li-ita nor done, ihereforc he hath forfeited to the lord 

of the manoi iif.-iifiid the laid forty {hillings, for the pain afore- Plaintiff Is final 

faid, then to he paid to the lord of the manor aforefiid, as by foi ty ihiHiags^, 

the recoi'il tliereof in the power of the faid iteward of the court 

of the manor of luin the find Rojvljyid aforefaid at tliat manor 

remaining, more fuliy appcais : and becaufe the faid forty Ihil- 

lings for the pain aforefiicl to him the faid Rowland^ being lord For payment^- 

of the manor aforelaiJ, as before is fet forth, at the faid time wliic^i ciefen^r 

when, &c. v\.is in aircar, and not paid, they the faid Jof 'ph and 

Jfyhyi^ as bailills of him the faid RcwUind^ well acknowledge the 

taking of the mare aforefaid in the laid place in vviiich, &c. and ' ' 

jullly, See. for the faid forty fliillings, for the pam or amercement > ’ 

aforefaid fo being in arrear, and not paid to the laid Rowland^ ’ 

and within the manor afoiefaid, &c. 


And the aforefaid faith, that by any tiling by the afore- Demurrertothe 

faid Jofeph and Johmioowe in the cognizance aforefaid iu pleading cognizance, 
alledgcd, they the faid Jofeph and John ought not to acknowledge 
the tafcihg of the mare afi)refaid in the faid pLice, &c. fo be juft ; * . . / 

becaufe he faith, that the pica aforefaid by them the faid Jofeph 
and Johft iji manner and form aforefaid above pleaded, and the ^ 
matter in the fame contained, arc not fuflicient in law for the ac- 
the taking of the mare aforefaid in the faid place in 
' ' ^ which. 
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u'hich, See. to be juft, and that he, to that cognizance in manncf 
f-Qj-m above made and pleaded, hath rno neceflity, nor is he 
^NQitAM. t^ound by the iav/ of the land to anfwer j and this he is ready to 
verify : wherefore, for want of a fufficient plea in this behalf, he 
the faid prays judgment, and his damages by occafion of 

the taking and unjiilrly detaining of the mare aforefaid, to be ad» 
; judged to him, &’c. 

i otftdcr in dc- Aiul the afore faid yojt'ph and yohn fay, that the plea aforefcid 
mner. by them the faid yoli'ph yobn in manner and to nn aforefaid 

: ' '' ibove pleaded^ and th< matter ir* the fame contained, are good and 

fiirTicieiiL in law for th^,m the faid "'/ofeply and 'John to acknowledge 
the taking of the faid marc in tl^iC faid place i.: which, to be 
juftj winch i*iid pli-a, acid the niattcL in the fame contained, they 
the faid 'fjjlpJj and JoJin arc reidy to veiify and prove, as the 
Court, ike. And bccaufe the faid jenm^ to th.at cognizance hath 
not pleaded or a;dvvercd. nor the fame hath Iiitiicrto in any manner 
denied, thev the faid Joftph.mA [John pray judgment, and a return 
of the mare arArJaid, to;;cLher wath their dainagc*?, cofts, and 
char;;e5‘, rcct)rdi:i:, to tin IcTin of tiic llatute in lucli cafe made 
Curia aJvtfan and jmovkied, to be adjudged to them, tk'c‘. And becaufe the 

, court of the fa d Ici J tlic king now iicrc is nor yet advifed of the 

giving of tlieii judgmiiit (f and upon tiie premifes, day is there- 
upon given CO the paities afortdaid, befoK' the lord the king, fron> 

the day of whcivf »ovei, dec, to hear their judg- 

meiu of and upon the prcmifes aforefald, for that the court of th<5 
faid I'Jid the king now here are not yet adviLd, &c. 

Cafe eg. Fletcher O'ya'irfi Ingram. 

^^•WhetlvrrMie frpj^E V'IN for taking' a nuirc at Shcwjhn^ in a certain place 

lorcjofrj tocin, I /A,. l,a,u\ 'The defendants made cognizance as bailifts 

RoivUiU'd Frytb^ lord of t:ic manor of Sh-wflon^ whereof 
4 iltrain for :in lie Was feif d in fee, dvC. : then t.hey alledge a prejoiption to hold 
€kmreia»u>'.t. couR T ' i.Fr.T there withiii a month after Aiichatinias every 

C. J. Sdlk, yeai j and they fee forth a tuflom within the faid inaiiv)!*, to ele(Si: 
.*75. A cc-Ns rAinM- at the faid lect out of the inhabitants there , which 

Si. a. Comb, perfon fo dLCceJ has ufed to take upon him that olficc, under a 

!?, penalty in that behalf, to be impufed by the jury j that 

' Vc*. ‘I court-leet held fur the faid manor, was cleded 

S. C. iz. iMoa. ATiLK by the jury ; that he was ordered to take iipou him 

'vS;* the execution of that oftice, under the penalty of forty Ihilliiigs, 

C, Lilly I'.r.i. iieglcL^Ied to do ; that this negledt was piefcnted at the 

T Ld. court, by w'liich the plaintiff had forfeited foriy fhiliings tp 

■’Itay' ^9- * niaiior j for which the diftivls was taiccni 

i^S, c. 3. Ld. 'fhe piainiiff dcinmied to the, cognizance, and, th^ deiendaAts 
joined in demurrer. ' . ' 

ijilk. ‘I||. ^ ■ 

^ "Fhc exceptions taken to the cognizance we?c, 

96. * ® \ “ A 

Rep. 3. S. Co. 3S. b. 4. Com. 015.656. x. Bjc. Abr. 439. 2i ,C, 

u. L 37. ' ’yiRsf* 
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First, That the defendants have not preferibed to any right 
in the lord of the leet diftrain for a7i anicrcuwicnt^ being a pri- 
vate benefit to him, and wliich he cannot have without a preferip- 
tion to the dilircfs (a), ^ 

* To THIS OBjECTioNT it was aiifwered, It is true, this is an 
amerdamoit^ which differs from a fine^ the firft being always im- 
pofed by the jitry^ and the other by the Lourt \ and though it is a 
thing of lefs nature than a fine, yet a difirc is may be taken for it, 
without a cufiom allcdged lb to do; and this is the refejution in 
GrieJIy^s Cafe, 

Secondly, The jury ordered him to take his oath generally, 
to execute the office of confbblc ; but do not fay that he was 
jurmnoned to appear before a juflicc of peace for that purpofe \ or 
before whom or whej'e lie fhould come to take liis oath. 



Inckah^. 
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As to THIS SECOND OBJECTION it was faid, that the defen- 
dants have allcdged a cufitan every year to choofe a fit perfon at 
the court-lcet to be corJl.iMc lor that year, and that the plaintiff 
was clebkd coiilUible, wim h Is a fufiicicnt obligation for him, 
under a pain, to come and take upon him the olfic(^ ; and it is 
alfo allcdged that he had notice, fo that the cullom of the place 
operates upon him, which lie is bound to obey. Now the admi- 
niftcring the oath is lubfc(|uent to the cufloin, and he is thereby 
bound to do all reafonablc acts to (jualify hiniftif to take the faid 
office upon him ; though ufually the ffevvard certifies" under his 
hand^whfr^jDcrfon is chofen, which certificate is carried to a juf- 
tice of the peace; and if the party refufo take upon him the 
office, the juftice ulually fends his warrant to compel him. 

201. 1. RoU. Rep, 3. Cro. J.ic, 3S2. YiV/z- 46. leS. 192, S, Mod, 300, 

4. Com, Di^. “ Lejt”(M. 8.). 

. Thirdly, They do not fay that the forty foilliny^s impoki 
on him for not taking upon him the office, was a reafonable pain. 

As to THE THIRD OBJECTION, Thc law^ ought to judge, whether 
the penalty impofed on him be reafonable or not ; and the averring 
it to be reafonable, will be of little ule if the Comt fliould be of 
another opinion. 

a jaftification is good witiiout averring that that fum was reafonable. 

In Hilary Term following, this cafe was argued again. 

And it was objected, that it was an unreafonable cuftom, 
and therefore void. 


If a leet jury 
deg a conitabfc 
ete6l to take the 
OJtll of 

he muft be^MM^ 
monidf and 
rented where ai^ 
when to take the 
oath. 

8, Co. 38. b. 4t« 
II. Co. 43,44. 
Cart. 28. 

Pal. 7. 

Cro. £ii2. 24i« 
581. 

I. Roll. Rep. 

I. Salk. 


Underacufl 
to Impofearej^' 
fonable fine, 
the party 
forty 

Co.tit. 

'h 


First, For the uncertainty of the time when the year fliall be- 

f yti, in which the plaintiff is to take upon him this office ; andfo 
ike thie cafe where the condition of a feoffment in fee is for pay- 
cnent.of a fum of money, and no time limited for the payment, 
there the obligor hath time during his life to do it ; and this being 
9 cujftom agaim common law, it muft be taken ftridly. 

(a) XI. Co, 44. Cro. Eliz. 673, 


To 
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Fti TCHK R 4 Tfo which it was anfwered, that the time was certain enough, 
plaintiff was to hold the office pn nno anno integro pro^. 
iNCRAi-i. tUy vvhereon the Court was held. But it is as cer- 

Skin. 24«. ,is where a cufioin hath been aJlt'ditcd for a copyhoider to 

$:opib.43. n8. year's value of the laud upon an admittance > and yet fuch 

a ciillom hath been held good, bccaiife the value may be reduced 
to a corvciintv (a). So v^hc.e a cuiloni was, .tiiat the furrenderee 
fliall come and be luhnitted after tlnee proclamations, otherwife 
that the copyhold fliOLild be forfeited, and the furrenderee died, 
and his heir within age refnfed to be admitted ; it was held, that 
the lord mif^ht fei'z/^ th" infant came of age, which is as 

uncertain as tins, for the* neir may die before that time fb). So 
where a man is beyond fca, it is uncertain when he may return, 
and yet his right is IcVed by that means (c)* 

An avowry for Sfcondly, It is Lild, that the homage ordered him to take ai^ 
^ cuttntyjt execute the office, but does not appoint before zihom 

loi net taking take it, or fiorn whom he ihould accept it ; and fo not 

like Cint’Jiys C,ife fd). Tor theru- tlie ciilloin was laid to choofe a 
^ew’ before conftablc within a month after MuhachtitUy to hold the office far 
Whom the 0^/^ one year next f diowing, and that if the pcrion was prefent in 
was. <-^1 ci coyrt, that he ought to be fworn by the fteward} fothat not only 
he taken, and ^ the'^cerfon before whom t'ic oath Ihould be takei^ 

j^j^j is afccriaincd, which is wholly omitted m this cate. 

i(,BrDwnl.i98. 'riiis obiec^tionwas thus aiifwered, viz. That it is true, where ^ 
ni?n is obfiged to do an avffi, it miift appear to the Court ^hafe-it is 
poffible for him to do it, but that the Court will take notice with- 
out fitting ii forth ; that a llcwr.rd of a leet during the time hq 
held the court may give an oath to a conllable, as vvelj as a juf- 
tlce of peace after the couitis adjourned. 

An avowry for THIRDLY, It does not appear that the plaintiff was fimmoned 
am nmerciatvent or that he had 'siny fpecial that he was chofei^ 

in f COURT- but only ocncrally, that notitiam habuit^ which is not 

K-epHn^ "be fufficiciit ; and for th7s rcai'on an indiameiit was quaflied in thisi 

office of couit(r;, which fet fi.i ill, il.at the defendant was fit tobca^con- 
hfp ibuR (hew ftahlc; tint he wi'S Mito 7rio<!j rlelliis \ and that he had notice pf 

cW the paiiy j and bcc.uife it wxas not faid.that 

he was lumnie.ne.l befote a jiillicc ..f peace ior ihat purpofe, the 
lo the office. indictiv.s.iU was quallicd. 

*' f I 1 * 'i'o which it was ar.fwcrcd, ti.at by allcdging notitiam hahuit^ 

;f^,C.Sdk. i75.itmii{lhcimcmii d dec .md legal notice, becaufe the law requires 
Jftob, I2y. hi;>^ to ta'^c tn ■ oatli u.iorc tne fteward of the Icet, or a juftice 
Cxo, tliz bS^. p acj, I n (/)> ^’'dio was indidted, for that he, 

uon. S. ehofm licadburough, refufed to take the oath to executQ. 

t. hhuW. 61 . ‘>“'0 ^ O' n u 

SiHlKt 107 . I'li/j.,, Sira, U 47 . 3’ Abr. ico. Hs'Ak. P, C. ch, 10 . f. 49 * 


(«) Pctk’ns w. liiii*:, Moo, 13:. 
S. C. 3.Uv. ass. S. C. 2. biiow, 
5-'7* 

'h) R"/ V. Dillidor', 3 . Mod. 221 . 
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(c) Cro. Jac. 226* 

(<{) g. Co. 38. 

(e) Rtx V, Harper, TfinHy 

7. 3 - ’ 

(/) Allen, 73. 
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tHat office, there is no mention of notice ovfummons before whom FtTTbHKit 
to appear for that purpq)(e j but a writ was granted by the court 
of king’s bench, directed to him, commanding him to go before 
ajufticeof the peace to tike it. Befides, it is iilledged in this 
cognizance, that the plaintiffy/f^Z/V;/ fnflca ibidem notit i rim habuit^ 
which word ibidem is a relative, as well in a legal as grammatical 
conftruiStion, and muil: refer to the Coun, being the place where 
he was chofeii con (table. 

Fourthly, It was obje6Icd, that there v/as not a cuftom al-^ vviierher j 
ledged to make any diltrcfs for this penalty *, and though it may be for 

true that a man may di drain for rin nmert imnenU and ror a fine in 
a leet, without allcdginr* a cuitom, yjt tor lucn an extraordinary 
tiling as thi*-, there inuli be f cuitcMii expreliy laid to diftrain, &c. out a c^pm to' 

make fuch dif- 

Thus where a cullom (a) was allcdgcd to fwcar twelve men 
to enquire into the articles given in charge at a court-leet, and i Inrt. n^. 
that the men lb fv/tirn had ufed, inter ali.i^ to prefent thcmfelves 4.1. 

to pay to the lord of the lect ten ruillirigs pro certa for which Jac. 3SZ., 
the avowant di drained ) but it was held unlawful, becaufc it he- Cio* lIz 
ing for the paiticulnr benefit of the lord, and agaiidt common Mod. 133! * 
right, he cannot judify the taking a didrels v/ithout a preferip- 
tioa, as he may for a fine or aiiierciamcnt. 


This obje^llion was anfvvcred by the Counfed, that a diftrejs is 
incident, as well fur a penalty^ as dm a fine or an iwicrcicwicnt. 

Curia. ' The dewarcl may impofe a fine upon a perfon wlio 
is elected by the homage, if he be prefent at the lect, and refufe 
to be f.vorn to execute the office j but if the perfon be not prefent, 
the deward cannot fine him, but he may be amerced which 
mud be prefented at the next court, and affeered \ and after the 
court is over, the judices of peace may adminider the oath ofeon- 
ftable by .the power which they have as conferyators of the peace, 
which power they had at common law^, and is now veded in them, 
and the rather bccaufe a conllable is but a fubordinate officer to 
them' for the prefer vati on of the peace. But the party ought 
to be ftutmoned^ and a time place ought to be appointed uiider 
a penalty when and where he Ih dl come, and before w hom to take 
the oath j and therefore notitiam habuit generally is not enoui»h, 
for though he be an inhabitant, yet he may be eilbiiicd. 

And therefore for want of allcdging notice^ judgment 
was given for the plaintiff. 


‘ (d) 1. Roll. Rep, 73, 
It. Cp. 43. Moor, 89, 
«4i. Kitchen, 43. a. 


f. Co. 43. 

440. 2. Rac, Abr, 505. 518. Sira. 

8. Co. 39. 

847. Fitzg. lo;- I. Wilf. 248. 

Cro. El)Z. 
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X. BdC. Abr. 
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Leaves again ft Bernard. 

Trinity Term^ 7^ Will. 3. ^i7//4i. 

, plaintiff declared, that in confideration he had paid to the’ 

defendant fixtcen guineas^ he promifed to pay the plaintiff a 
hundred pounds, if no town in Flanders garri toned with two 
, thoufand men fhould be taken or furrendered to the ErenciI 
KING before the lirftdayof September i 6 c)^\ and lays an indehi^ 
tains ajfumpjit for the hundred pounds upon d wager^ and another 
indebitatus for the hundred pounds received by the defendant fox' 
the ufe of the plaintiff** 

To which the defendant pleads tliUB: “ Et wedo ad hunc dietn 
** fcilicet diem Veneris prox, poji crajl. SanEtiV Ti inhui's ijlo eodem 
‘‘ termtno nfque quern diem prad. IsAACUS Bernard ( fahis 
Jibi omnib 74 S et omnimodi s exception, quoad billam privet. ) habuit 
licentiam adbilleun inter loquendi ct tunc ad refponden. idc. coratn 
“ dom. regeaptid JVcJlm. vcti. tarn presd. Johannes Le a vf.s, 
attorn, fiium prad. qiiamprad. Is AACtis per Johannlm Ber- 
N ARD attorn, fuum et idem IsAACUS defen, vim ct injur, quandoy 
i^c, ct petit judicium dc narratione prad. quia quoad pnmam pro-^ 
^ mijfiomtn et alJumption. fuperius in narratione ilia mcutionat, 
idem IsAACUS dicit quod prad. Lf-avks valorem 

prad. fcxdecim peciarurn anri cuncat. per ipfum Johannem 
‘‘ Leaves IsAACO utprafcrtnr jUv. fnppofit. in uarra-* 
tione J'ua prad. in cerio movjlrare et allegare per le:e}^\^yVa te^. 
netur et debuijfet uncle ex quo p? ad. J o n a n n e s Leave s verum 
valorem fexdechn pgeiarum auri i uneat. illius Jupaius non mon^ 
Jfravit Jeu allegavit idem Pi.eiC\}% petit judiciun de narratione 
prad, quoad primatn promiffionem' et aJI'umption. prad. et quod 
narratiolUa in ea parte capjetur^ idc. Et quoad jeciindum promif* 
Jionem et affumptionem prad, fuperius in narratione ip/ius 
‘‘ HANNIS Leaves mentmiat. idem Isaacus ftmilitcr petit ju*‘ 
dictum de narratione ilia quia prdd. Johannes Leaves in 
“ narratione fua prad. non ojiendit de vel pro quibus pignoribus in 
eadem promijjione et affumption.fupenus ex pa ejf.jufl. fuijfet inters 
eojdem Johannem Leaves aut Isaacum, nut qualiter vet tn 
quo modoprad. Johannes Leaves pigrius ill. de £odem\s-AhQo 
‘‘ lui rajjet prout per lege?n terra ojhndere debuiffet ita quod curia 

dom. regts hie appareat utrum pignus prad. licitum feu illicitum 
« fuijfet unde ex quo prad. Johannes Leaves ill, curia dotn* 
regts hie non ojiendit Jeu dcinonjlravlt idem IsAACUs petit judi*^ 
‘‘ ciutn de narratione pt ad quoad prad, fecundum prcmijfton. et af^^ 
« fumption, et quod nar ratio ill, in ca parte cajfetuvj ^c, £t 
** tertiam promijjionem et affumptionem prad, fuperius in narrafp ^ ; 

ipftus Johannis Leaves mentionat, idem Isaacds 
« petit judicium de narratione prad, quia dicit qtwd centum librd$ 
“ in ’eadem tertia p? otnifone et affumptione fuperius exprejji Jitfif 
eadem centum itbra in Jecinida promiffione et affumptione , 
« fuperius in narratione ipfius Johannis Leaves Jtmiliter men^ '^ 

tionau 
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^ timaU et exprejf, et non ah neqne diverf^ et hoc far at, ef ve^ 
rificare unde cx quo ptad, Johannes Leaves ;<??. ct candnn 
denariorum fummatn in una et eadem adtione bis petiit idem 
^ IsAACUS Jimiliier^petit judicium de narration e pr ad, quoad ter^ 
tia7n promi£ion, et aJ[u 77 iption, et quod narr, in ea parte fimiliter 
« cajjetury ^c, ^ . 

It WAS OBJECTED againft this form of pleading, that it is net- Condnfion o| 
ther a demurrer nor a plea i\har \ and therefore it miift be a plea 
in abatement, and To no judgment final could be given, but a ref^ o'?f V 

pondeas oilier, Lut. 41, 

First, It cannot be a de?nurret‘, for that is where the party 
will go no farther, becaufe the other has not fliewed fufficient 
matter againft him ; and therefore he fay?, that narratio minus efl 
fvfficien,jn lege to make him give any anfvver thereunto, where- . 

upon he prays the judgment of the Court if he Hull be compelled 
to anfwcr : all which form is warning in this plea. • 

• 

Secondly, It cannot be a plea in bar to the acllon, for then Com. 
he fhould have pleaded, that the plaintiff a/dione?n ’ ; 

defendant habere non debet ; and concluded his plea thus, Unde s * ^ 

« petit judicium fi prad, (tlie plaintiff) aBionem fnain pj ad, indc 
(the defendant) habere feu mamitenere debeat, 

Thirdly, Therefore it mull be ia ahatemetit, and that is either 4. Bac. Afar.j;o, 
to the writ or count: if the avJfion is brought by original, then lO. loa- 
the p^etitjudiciu?n dc brevi, and it muft conclude in the fame 

words \ if it is to the declaration, then it rn iff ht petit judicium de 
biUa et narratme, for billa and narratio are the fame, and in this 
form the defendant has now 'pleaded. ^ The firll time that fuch * [ 133 ] 
incertainty of pleading was ijitroduced, w'as in the twenty-fecond 2. Saund, 12^. 

' year of Charles the Second, where the dcfendaijt began his plea in 
bar, aBio nofi, and concluded in abatement, Unde pro 

defeBu Jufficientis narrationis, eje, petit judiciumd^ But all the 
otlier entries are otherwife. 

But THE Court was of opinion, that the fubftantial part of a 
demurrer was in this pica, ancT therefore the defendant had judg- 
ment. 


Smith agahijl Sharp. 


ca(b 61. ■: 


TT^RIT of error upon a judgment by default in an a£tion of On a covenartt 
^ ▼ covenant upon articles, 3 ic. wherein the defendant cove- defwi^ 

nanted, that he or his heirs would convey fix acres of land, &c. 
to the plaintiff or his aligns \ and farther covenanted, that he an acre tL 
. WOtild offer to the,plainti 5 ’ a good conveyance for the aflliring the piainuifor/fliri’*. 

faid fix acres to him or his amgns. ^ ‘ 

Bi- KACH thatht 


had not conveyed it to the plainciflTi is good, without adding or to hh Q, i, S^lk; 139*> 

S. C. 12. Mod. 86. Port. 352. i. Vent. I14. i. Mod. 67. 223, i. Stra. 199, 3. Mod.ajjJ.- 

Bac. Abr. 547. a. H. BI. Rep, Trinity Terin, 1793. 
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■ The breach affigneU was, that he had not executed a conveyance 
to the plnntifFhimlelf, and takes no noticp of his afigns. 

It was for this feafon objected, tliat lire tircach was not well af- 
figncd, tor if it had been conveyed to his the covenant 

had been performed. As for inftance ; A covenant was made by 
the plaintiff, that he, his executors, or affigns, would repair^ 
&C. (a) i the breach was, that neither he, his executors afligns, 
had reria'ired ; and upon demurrer it was held to btj ill, bccaufe 
he ought to have affigned the breach m the dhjuniiive according 
to the covenant. 

In the principal cafe, the declaration was held good, for there 
is a dificreiicc where a thing is to be done /;• a perlon, or his ai- 
fnms, and to a pciion or his alligns ; for in the hilt cale the hreacll 
muft be allb-ned, that it war. not done « either hv tliL one or the 
« other”; but in th.e Lift cale it will be facie, to 

be done to the pci Ton hindllf; but it he aflign his iiiLerclt, then it 
may be done to tnc aliignee. 

Whereupon judgment was given lor the plaintifh 

(a) CoU V. How, Cro. Elix. 34S. 


Taylcr aganijl Baker. 

Staff. ? jiyf E M 0 R A N. quod alias fnlkct urmMpafi 

rr f ult, pratcrit* coram dom. ) rge apud tv cjtm, ve^ 

„;/hfnricus Tayler^c, NATHA^^ Hickman. 
el Drotulit hie in curia dia. dom. regis tunc ibidem quandam In laiA 
luam verfus Ioiiannem Baker in cujlod. mm . ^ 3 c. dc plactto 
irarJm-e[ponis fupn cafum : et flint f cg.dcproj >7/,crf Jon ANNKS 
Do® r/ R ich AR »us Roe qu<e quidem btlla Jequitur in hrve verba. 

Staff. If- Henricus Tayler queritur de Johanne Ba- 
ker ir cu/iod. mar. Marefc. domini regts coram ipfo rege extfien. 
pro eo videlicet quod cum prad. H‘-N'R«cOs 2i die Man «»»oj-jgm 
dom Willi- tertii nunc regh et dont, Maria nuper rcgina Anglia 
fevto, apud SwiNFORD Regis in confid. quod idem Henricus 
' fervus Lius JoH ANNis fuifet ct ipfe in lahore aurtga ac in labo~ 
ribus et operibus agr icultura et agrtcola pi o f patio oSiodccim menfium 
ante ideltempus bene et fideliter fervijfct 

fealTumpfit ct eidem Henrico adtunc ct ibidem fideliter promf it 
auod ipfe idem Johannes taMt. dcnarioi urn fiummas quant, idem 
IIenRICUs pro'laboribusetfervitlisfiuis tempote perform. cor»r.dem 
habere mereretur eidem HenRICO cumindepefca requijiuefietbemet 
fideliter folvere et contentare vellet et idem Henricus 
quod ipfe pro laboribus et fervitio fuisficut prafertur per iplumpro 
todem%HAittit.fiaais habere meruit fex libras legalis moneta An- 
glia unde idem Johannes pojiea apud Swinforo Regis pra^. 
Witiam habuit, cumque etiam prad. Johannes viccjimo offavo 
die Mali annofexto fupradiao apud SwiNFORD Regis pi ad. mfi-^ 



Michaelmas Term, 7. Will. In S. 

itiu^ computaffct cum prcpfat, Henrico dc diverfis allls denar ^ 
mis eidem Henrico p%r prafat. JoHANNEM ante idem tcmpus 
debits et adtunc hi aretro^ et injolnt, exljicn.pto diverjis aliis operibus 
et uegotiis per ipfum Henr ICUM eodcm JoH ANNE ante tempus 
illud perfoi mat. ct fuptr com po. III. pi\id. Johannes invent, fuit 
in arreragiis erga eundem HenricuM: in a/, fwnma quinque Hbta^ 
rum bonce et legalis monctce Anglhv^ ct p>'n,d. JuHannes in confide-- 
rati one indejuper fe ajjumprit\ et el dem Henrico, adtunc et ibidem^ 
fdellter prom fit ^ quod Ipfc idem prad. quinque libras 

eidem Henrico cum hide pojlea rcquijit, ejfet bene ct fide liter fol^ 
vere et contentare vellct ; qua; quidem junimec in toio fe attingunt ad 
undeehn libras pro; ci, tamcn JohannEs feparaL promifio.jt ajjump'^ 
tioncs fiuis presd, minime ewan. fed niachinan, et fr audulcntcr in* 
tenden, eundem Henkicom in hue parte calUde ct fubdok dccipere 

defraudare prevd, fpafaL d-'iiar^ fummas feu ailquem hide denar, 
eidem Henuico iion ncc aliqualitcr pro cifdem cententavit^ licet 

ad hoc fallen prred. Jon annes / c/Z/V^Z, primo die Ftbiuani 
anno fexto fupradiHo, a pud SwiNt OKD RegIs in cc-m* prad, 

et f^piiis pojica requijii, full \ fed vL et hucujquc folvcrc feu aliqua^ 
liter pro ei/dcm contentare omnino recujavit^ ct auhuc rccujat^ ad 
damnum ipjius HtNRici vighiU librarim et de p) oducit fe^am^ 

tsfe. 

Et modo ad huncdlcm, fi licet diem Fenetis prox, pojl crafivium 
SarUlif Ti hiitatis ijh eodcm Tirmino, iijquc quern diem pr^eJ, J oH an- 
NES hahuit Ucentiam ad biHam prad, into loauen, et tunc ad refpon^ 
dendliS'l. ^oram dom, I'cgc apud U'cjhn, vcn. tarn prevd. IIenricus 
ptr attorn, Juum pra'd, quam prad, Johannes per RichaRdum 
l.oNcroRD attorn, fuim ; et idefn Johannes clefeyt, vim et in^ 
junam qiiando^ C^c. et dicit-, quod prad, HeKRICUs adiomm fuam 
prad, hide verfus eum kabeie feu mnnutenere non dibet^ quia dicit^ 
quod poJl confefiionem prad, feparaL promifon, et ujjionption^ in narr, 
freed, mentionat, fcilicet eodcm '2.1 die Afaii anno regni dh^lorum 
dom, regis et dom, regi?ier fexto^ apud S\vinforj) Reg Is freed, 
concordat, fuit inter freed, Henricum ct eundem JoH AN. quod 
prad, Hknricus acaptaret et diFl, Johannes da) et eidem Hen-*- 
Kico quondam billam Jubmann fuaipfus]o\\\^\^l^ pro folutionC 
fummee ^Ifiinque lihraruM eidem Henrico, fejlum Sanfti Mich% 
idrehan^, tunc prox. jcquen, in pknu ji,tnfafiicne ct exanei atione 
t)ft,nlumdtnai iorum fummarum eidem Htl-iRlcu JoH ANNE 
debit. et fupcnndeipje prad, Johan n^s, adurie et ihidini-i dedit eideni 
Henrico quandam billam juh manu ipjius JoHANNls,^/ per eadem 
billam cognovit fe debcrc ctjhn c indeb>tot, eidem M tNK ICO fummam 
5/. folven. eidem HeNRICO ad feftiim Sanlfi Mich. Archang, tunc 
prox, fequen. ad quavi quidem jeluiionem bine et fidehter faciend. 
idem JoHANNfcS ohhgavit fe^ ct hecredes fuos^ pei eandtm billam ; 
quam quidem billam ijp fru'd, HenricUS ailtiinc tt ibidem cepit et 
acceptavit^ in plena jutifciFlione et exoneratione prad. feparul, jiro* 
mifjion, ctajjumption, iy/wi JoH anNIs m narr ationcpr red. mentionat,: 
ftthoc paiat. ejt vcifi’Mve ; unde petit judicium fi freed. Henricus 
VoL. V, "" K, attionerfi 
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aUionem fmun frcccL hide verfus cum habere feu manutenere dt* 
hcat^ i^L\ ^ 

lit prtTcL IIenricus d'lcii^ quod tpfc per all qua per pra:d, Jo- 
HANNEiM jupirius placitau. alle^iit. ah a^iicnc fua p} ced. hide ver-» 
/us eum hitben. pra:cludi uou debet^ qnia^ protcjlando quod non ccncor^ 
dat. fuit into prad, UenricuM et Johannem quod prad. 
Hknricus acccptarct et <////. Johannes darcteidem Henrico 
hi Ham in placno pvird, mentionat, jub manu ipfms JoHANNls pr 9 
Jolutionc /liinma: quinq» librariim eidcm ad feflum in 

t'odtm p^atiio fpccijicat. in plena /at ' ^fadUonc et exoneratione omnium 
dot } iGYum./un:. H ENRico r/ pretfat, joH ANNE j pro^ 

tclhindo eti nn^ Jtmihto quod pravL Henricus ron cepit et accepta^ 
vit blHiim p} a'd. in plena /aLisfactionc jepura'. promijjiin. et aJJ'ump- 
tion ipftus JoHANMs in placito pued. Jlmditcr mentionat, prout 
prtfd. [OTIAN'NE^ liipoiu'^ hide placitando allrgavit^ pro placito 
126 •''' ^ H J N R 1 c r s dll ity qii od pt\ rcL J o H A N N E s ^ 7 ion di dit prcvfat. 

Henrico ahquatn billam (iib manu et fgillo ipftus JoHANNis^ra 
lo^utLoiu doKh lorum tn placito pr ad. mentionat, Et hoc paratus ejl 
vcrifiLi'nc ; unde petit judichnn, ct damna Jua.^ occadone non perform, 
ptonu/fon, et ajji'mption, pr^vd, Jihi adjudicai i.^ k 3 "c, 

!>’(;' II lUii'cr, Jind joinder in denuurcr. 


Cafe 63. 


Tayler appahift Baker. 


fj t , If 

C'lcl.inr \ J 


IJAN'I'U.M MERl’rr for work and labour, ^nA fat'tnfmul 


^c'jDiputa^Jit for rive pound'', to pay cum inde reqwjit. eff'et. 


'T'o n ''uy*ifj / , if 
the dcf( 
plead an 

menc to nkt .z pleaded, tint it was ai^recd between him and the 

tlonrA«M’M ^hat the defendant (honid ^;ivc, and the plaintiff (hould 

CAT u>N proiql aecc pt a bill of five pounds, in fatisfaction of what was due tohim> 
iny^ Krr. w no mij that hv did accept fnch a bill according to the laid agreement. 

fvich n^atinn.t 

madf.', or Hill The plaint iff replied, proteflando that he made no fuch agree- 

given, .ir.ri rneiK j prctdLiudo eilam, that tncrc wus no fuch bill given ; pro 
plead.n;. that it ^ 


Was net iind 

IL L, l^OO'l 

Ante, S6. 


And upon demurrer to this replication, it was held good. 

Co. Ln. 11 + . l^Jovvd. 276. Cov.p. lilE 


(rt) See 5, Com, 


“ deader ’ (N ) (2. G. 10). 


Cafe 64. Bowcr.s Mnd Ins Wife agahifl Cook, Executrix, &c. 
Ind broil 1^. nd V againlf tiie defendant as executrix, &c. She pleaded, 

fe^n ' nr ^ liuiband died intelfate, and that the Archbifoop of 

tcutol a)JraV^.i\ ^''nttroury conrniued adminiftralion to her; cujus pt cvtextu the 

the diL.I mult)'.', ,^n I {h:M aJmirr.fltatmn was committed to the defendant, &c. Is good, 

witlu ut i I'll '1 VI / iiiffc'iiKiMed aa exccuroi S. C, PoR. I45* S. C, i, Sdk, 29$. 

S, C. t .nth. 3/)^. C. 12. Mod, ?j, S. C. Holt, 307, 556. Cro, Eliz, icS 565, iio, 
3, Leon. 197. a, ML-d. 301. Cjrih. 99. Chan. Cates, 33. i. Sid. 76. 5. Co. 30. 

fu4 
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falJ dc^feiK^ant aciminiftl'rcd to the floods and chattels of John Conk Towrna 

herhulband; unde petit judicium^ ^c. (a). And upon demurrer 

to this plea^ Cook. 

Tile qiieftion was, Whether fhe (hould not have traverfed^ that rRix,xc 
flic was executrix, or ever ailniinilcered xccutrix ? 

If the plaintiff in thi.s cafe had leplieJ, tiiat flic adininll}crcd de 
Jon tort^ and the dcreiidant had demurred, judt^me u Ihould he given 
agaiiift him, becaufL by the demurrer, it is cnjjf\ffeJ t/iat die was 
a wrongful adminirtrator, and therefore by ner intermcdJh ig with 
the goods, an advantage is given to the creditor to fuc hci, either 
as executrix or admmifirairix^ though in tr.ith ihe was neither at 
that time; but adminiltiation was committed to her afterwards. 

Now a wrongful adniiniftratum fhall never be intended, uiilef the 
party acknowledge the intermeddling with the cilate. it is * [ ^37 1 
true, in the cafe of Bradbury v, Reynell (/)), the defendant's plea i.Cro. Sc;* 
went a little farther : That was an action of debt broughi againll 3- 
an execui 'jr ; he conlelled, that fomc of the inteft iie's goods came 
to his hands, and that afterwards adminiflraiion was committed , 
to another, to whom he delivered the faid goods ; now in 
cafe he may be fued as t xccutcr dr fon tortn becaufe he had t>nce 
charged himhlf to the plaintiff’s aTion, and thcrcfoic lhall not be 
difeharged by matter rv po/i fado (r). I'he like exception waS 
taken to the like plea in the common pleas (r/), and judgment WaS 
given /os;^ the olaintiff; not becaufe the plea was ill, nor for the 
reafjn now alledged, but becaufe it was a plea in abatement^ aiiJ 
concluded in bar. 

Afterwards rv was adjudged in the principal cafe, that the 
plea was good, and that tae defeiidant need not travel le that ihe 
v/as executrix, or ever adminiltercd as executrix. 




-IQ, I, n.ic Ahr. 

(i)) Cfo. Cu 1565. 9 j 00. 

{c) Sts r'.ige: V. 2. I'cun 


Rep. 97. ; EdviMrcls 
1 i’' Rep. 5 7. 

(</; I. Mod 213. 


V. Hflibcn, a. 


The Khvy {7 inf t Stocker. 


Cafe 65, 


^ I^HE defendant was indicted for forging a bill cf ladings and indiiiiment 
^ upon demurrer to the indictment, inxhedt-jvnaivt 

^''r “ making 

The exception was, z>iz. It fet forth, that the defendant feienter 
et fubtiliter^ nequiter et faljh^ fecit etfabricavit^ vel fieri etfiabri^ \ be '^m^adc'ani 
cari caufavit^ quundam chm'tam^ quandamluuim ex^ . forged,” a 

oneratioriis^i cujm tenor ficquitiir^ i5fc. which is too inccrtain, for this I ih.. lading, &c. 
being an indictment at common law, it ought to have more cer- *or un« 

tainty; and though the defendant has demurred, yet nothing is 
thereby confeffed but what is well pleaded ; belldes, thefe areJif- S. C. r. baJk. 
linCt offences, and require feveral judgments. 

Poft. 414, Ld. Ray. 737, Sira. 747. 9C0. 3. Bac. Abr. 10 1. B. R. H. 370. i. Ha^k* 

P* C. ch. 70. f. It. X. Hawk, P. C. ch. 25. f. 58. f. 74. 56. a. Hale, 349^ 
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To which it was anfwered, that the word veP^ is only an ejt-* 
planation uf what goes before^ and makes it fignify the fame thing- 
As for inlhince: the ftatute 5. Eli%, c. 4. cnafts, “ That it (hall 
not be lawful to cxercife a trade except he lhall be apprentice 
feven years, under the penalty of forty (hillings per month 
and a man was indiefied on this llatutc, for that he did excrcifc 
artem sivh 7 n)J}£rium^ tffc. and this was held good. 

Curia. An indictment fetting forth, that the defendant 
{/ravit^ vel , t i ceiujavit^ is not good; for thofe are diftinCl 

* crimes, vix. one is the proper aCt of the party, and the other is 
not. So ill this cafe, the defendant might be abfenC when the for- 
gery was c(Miiniitted ; and if fo, it requires a ui^HnCt confuicration 
in icrpcCl (d' the hnc. It is true, in .i itiiet feiile, Ik who caufes a 
forgery tt) be d('!ie, is a forger himfelf ; but then it ought to be 
I'o laid in the indicbnent. If in an ac^fion of battery the plaintiff 
fliould declare, that the defendant 7 7; rV vel verheruri cau^ 
JdV!t^ the caunng him to be beaten w ill not make him guilty of the 
battery, for it is no more than n trelpafs. In an indiCiment, or 
inforri^:it;on, the fart is never 1 iid in the dhjuntlivc [a) \ and there- 
foi e an iodi'.hment on the fhitutc 8. Iden, 6. c, 9. for a forcible 
ent! y loto two clofe^ of meadow, or palltire,'* wms held void [b ) 
for the inccnaiiity (c). 

(n) Co. Put. 27S. niciit nn» p^ood, being in Mic* disjundive ; 

it] X. Ivo'l. Ml. ‘I. S 1 b.i!k. 37 I . ; and iIk lelciicit w 

(cj riK C-'iiL t'.oyi'Jif rbc inditt- nu .ibo'. S. t . i. Salk. 3.^ 

The KiiVcf (g;a'’v/? ( idlcly. 

MirniJ remembeicd, that at the general fef- 
ij j ^ ft'a; of the j)cacc of the lord the king 

holder! foi r[\e county ol 1 :, dL< (ex by adjournment at Hicks^^ Hcill^ 
in Johfds SiTcit-y in tile cuuiuy afutefud, on Friday^ to wit, 
the rteveinh day of Oc'FLr., in tlic fevciuh year ol tnc reign of 
oui fovertign lord // Hiiorn the dl 'nd^ by the grace of (jod now 
king of ii', , hejore Cnnum belaud^ h.jfu 'JiU(,h Aiun^ 

dciy-i Fi<i- lb I III.. } . Ufidi'i hi/l.y bjii. lbUli(i?n ll'ttheii., Ejq. and 
others meir feiioa-', juiiices of the (aid loid tlie king, ailigncd to 
keep th.c peace, and alio to hear and dciermmc divcis fehaiies, 
trclpalic'-, and cUkt Uiiidcnicaiiois committeil m the lame county, 
it vv.is crdeicd, by' t.ie court afoiefaid, as follows, that is to fay, 
\VHhRK.‘^s '1 times Cardroii'., Ayy. one of his majdly’s jufHccs 
oflhc J-C..CC toi ihiseouniyol iVinldlejt x.^ upon complaint made 
by lifi^i'ord ijrnhy appicntice to fioy^er Gatciy^ iiow of the 
p.iriih of cr. j limes CUrJunHjucll^ in ili.- faid county, and late of 
lu:g.on, by indenture of apprenlicdhip, bearing date 
oiioi about Lae twcnty-fecoiid day Wore m be r.^ in the year of 

‘‘ Our Lord 1690, for the teim of li ven yeans from the date of 
the laid jndeiiturc, to learn the faid art ; that the faid Gatcly 
had not taught and inltrurtcd him the laid Green in the art, 
myllery, or piofeilicn of n Jar^cin^ atsording to the covenants 

in 
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^ in tlie faid indenture of apprcnticefhip, but bad altogether com- thi Kin6 
pellcd iiim the faid Green to be a rope-dancer ^ tumble, , :\nd q**^**^*^^ 
jack-pudd‘ing\ and #ic faid Jatnes Cardrow^ upon examination of 
** the fud matter, for want of good conformity in the faid matter^ 
could not compound and agree the fame ; and therefore by re* 
cognizance taken before him the ninth day of September laft, 
did bind the faid Gately with fiircties to appear at this prefent 
quarter- feflions to anfwcr the faid complaint : now upon exa- 
mination of the faid apprentice, upon oath, and otiicr proof, it 
appears to this Court, that the faid Roger Gately has not taught 
^ and inllrudtcd the fain Grcen^ or caufed him to be taught and 
« inftru( 5 tcd in the art, niyllcry, or profciTion of a furgeon during 
“ the time of his apprcnticcfhip, but inftead thereof has aitogc- 
‘‘ ther compelled him to pracfife the art and employment of rope- 
dancing.^ tumbling^ and acting as a jaLk-pueldiyjg^ on a inomi- 
tebank’s ftage, and in booths, in fairs and mark.rts ; and that 
the (aid Gately alfo had at fcveral times immoderately heat and 
“ mifufeJ his faid apprentice : and for that it could not he made 
appear to this Court, that the fud Gately did either underftaud, 
pradtifo, or exercife the faid art, myftery, or profe/lioii of a 
furgeon^ and upon a full ni/aring of what was infixed on by 
Couiifel on either iidc, this Court, upon confideration of the faid 
matter, doth tlrnk fit, and order, that the faid Ed^vard Green 
fliall be, and he is hereby difeharged from his faid indenture of 
apprenticefhip to the faid Roger Gately ; and thejuftices of the 
peace for this county, whofe hands and Teals arc hereunto fet 
(yjHoritm unus^ tste.) have declared, and do declare, that for the 
realons aforcfiiid, they have difchaigcd, and do difeharge the find 
Edward Green from his fiid indenture of apprenticclhip to tjic 
faid Roger accordingly/' 


The King againjl Gately. 


Cafe 67. 


order above-mentioned being removed into the court of 
king's bench by a certio^ari^ fcveral exceptions were taken 
to qiiafh it. 


An order of fef. 
fton todifchirge 
an apprentiet 
fiom Ills mafterp 


First, The order is, that the fervant fhall be difeharged from cha^ges^he maf- 
his maffer ; but the maftcr is not difeharged from his covenants to ter from iheco- 
the fervant j therefore the order, being iiot mutual, is void, vt-nints of the 

• indentore. 


* To which it was anfwercd, that it is not nccefTary it fhould 
be mutual, for when the fervant is difeharged, the other is no 
longer a matter. 


* [ 140 ] 

S. C, 2. Saik. 
471. 


S. C. Comb. 353. S. C. Carth, iq3. 366. S. C. Sett. & Rem. 131. i. Mod. aS;. 3. Bac. 
Abr. 550. 


Secondly, The ftatute 5. Elt%, c. 4. never intended to give ThefeiTion on* 
the juftices in feflions a general power to meddle with matters in 
all trades, but only in fuch which were then ufed in England, and cfurtfe*'an api 

prenticf from his mafter, if not bound to one of the tradei mentioned in the 0 ttute. — S. C. S^lk. 47 r, 
X. Mod. z. 286. I. V«nt. 175, 1. Saund. 315, Comb. 353. Sid ^^^ere, and fee note 


p^ge 141, 

K 3 


therein 


J 
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Tifw therein particularly mentioned; and ic provides, That if fuch 

v/hich rnuft be in one of thofti^ trades, ihall mifufe 
“ his apprentice, then the jufticcs may interpofe but ^ furgeon 
is not named in that aft ; and ic being a penal law, it (hall not be 
extended according to equity to comprehend any other trade but 
what is exprefly named in the aft. 


This objt-ftion was thus anfvvered, viz. that j furgeon is a trade 
within the ftatute, for it is a manual occupation, and that is par- 
ticular! v mentioned in the aft. But it has been held, that this 
ftatute extends to more trades than thofe mentioned in it; for the 
apprentice of n merchufU has been difchargcd from his maftcr by 
an order of fl'ftions, and yet a merchimt is not named in that a£h 
Befides, it is n<-t a penal but a remedial law, lo regulate mafters 
and apprentices (^/J. 


The jiifticcs of Third; y, The juftices of peace have no authority to difeharge 
the pcMci: may an apprentice, but where he was compelled by tliem toferve; and 
difcki'-vcanu/j- ^ real(»nable, that the contracts which v/ere made 

by their aurhonty Ihould be diflblved by the fame power : but they 

UU nrtiLuti jer~ J , r \ 1 ^ 11 1 

vani. cannot di (charge any voluntary agreements made between the 

c ,i ^ /-c parties. It tlicy maice an order for the payment of fervants w.upes, 
z. u. 471. It IS good, becaule tiny have power to comped the (ervice f/^) ; 
490. 491. but for the wages of a coachman^ or the like, they have no povv'cr 

Caitli. J56. to make an ordei, becaufe they cannot compel a n.an to ferve in 

that capacity {c b One Reycrojt^ a juftice of peace in Middkjexy 
made an order for the payme t of a fe amend s zerrgf t, a.idjipon an 
aftion brought againll ium, the plcmtili' lecovcrcd thiity pounds 
damages (z/;. 


Whcihtr 
in an 01 (It. 

of juftices, diT- 
char'^inp an 
apprenrice, it 
Ipunapptarthat 
they »' ere jjrc 
fent at the fel- 
fions. 

•Chi] 

%. Keblt*, Sz 2 . 
Skin. 98. 

Carih. 158. 366. 


Fourthly, But if the jufticev of peace had any power, they 
have not purluecl it, (oi it does not app. ar, th.it ‘h( y who let iheir 
hands and feals to the difeharge were prcle.il i.i fedions ; and at 
the examination of the r iattcja it being only fet forth in the or- 
der, “ I hat the jullices of the peace of the county, wliufe hands 
and feals are thereunto fet, Scid' and thofe maj' be jullicc‘S aft- 
ing out ofleflicns. 

Afterwards it being moved again, this order was quafliedfor the 
jfCQiid and third exceptions taken to it. 

(a) Sec Rex v. Collinghume, Mich, extended to .ill irode%, it h.id of been 
Tr-rm, J2 I . where cn -Jii Older of fettkd .jnd Uor »t doe', j. Stia, 

feHi'^p to difeharjtt* .in jppi»'nfice from 603 S. C.', 2 Ld K. y. 14J0. 


the rr^dc of a ic was cor rndtd 

that the fclfion had no authority, btcaijfe 


(^) Rex V, ^*opc■, Pert. 419, 

(j) 2. Jones 4 7. Cunli.j. 6. Mod. 


thl^Ki .1 fade not mcntionfd m the j 91, 104. 3. Salk. 26?. 


but the Court faid, that aUhoiieh it was 
doubud wh;;llier the Ratute 5 E!ix, c. 4. 


(d) 22. Vinci Abr 408. pi. 15. 


Stedpa^n 
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Stedman agamjl Page. Cafe 68. 

TJ EPLEVIN. The plaintiff declared for talcing bricks, &c, Co-p.ircercrs 
The defendant made cognizance as bailiff of rsne *' John Bennct^ mua avow 
and Grace his wife ; futting forth, that one Simon Bcnmt was 
feifed in fee of the lands in quo^ bV. and, being fo feifed, made a s. c. snlk. 
leafe thereof to Griffith for forty four years, renderini^ rent ; that '> 9 o- 
Si?non Bennet died, and the lands dcfcciuicd to his daughters and ^ 
coheirelfes, one whereof married the faid John Bennet^ and the s.^c. 12. Mod. 
other was the prefent Count J of Sahfiury^ and fo made cogni- 86. 
zance for a moiety of the rent. s. c. i. Ld.Ray, 

And upon demurrer, judgment was given for the plaintifi', tvth. 364.. 
becaufe one coparcener cannot make fuch an avowry tor a moiety r Sdk. 1S7. 
of the rent before partition, though they have feveral inheritances. 7^6. 

C.O. l.)r. 164. 1 ^ 9 * 19^* ^ Abi , 44^* C'cwjj. 219. 


7 1 1 c Kin <i i/jJ} Hill. * Ca fe 6^^. 

CHOWER. 7 'hoiigh the flatute ol rccul uicy 3. Jac, c. 4. f. jy. OuiKiv^yforre- 
^ fays, d'hat an (.uilniiry for rtxufaix'y fh.dl not he icveifed 
for want of form,” in r/ ■</-// Cufr (//j, 

you adjudg/'d in this toini that it flionlil, that ihe {hiiutc may be ° ^^'^*** 
made fente : an '^nUi' I'uent or inpn,ijti')>j lor iv 'iif.incy (liaM not be 
qiialhed foi loiin j baton travc.fe of the lact, and b.nl given, the V'' ^ 
outlavvry lliall he rLveifeJ for forru. r ^ 

^40il Cutia iOnc fit. 


3. Kth . 592. 
Skill, l . q.. 
j . M uvk. P. C. ch. 10. 1 . 2j. 


00 * • '• ’’ 


Ane^nymous. 


Cafe yo. 


H olt, ChlfJujJicr. Ontlie revinfal or .-m outlawry, in nn 
infonnation lor lending chd licn hi ynd le.ito be bred papills, 
the defendants nmll plead injlanitr , ct Jic per As ra y. . ’ 5 ’ * * 


* Thu Kino agairjl IJctlcrion and Others. 


* [ 142 ] 
Cafv 71 . 

A PROHIB'TC) wilt ( •) WMS ilTu d out to the new pliy- k ^ i.c nfcd 
ers, Betterton and otli rs, w’>'Avl e'-'.ieJ a A'i.AV-n use pla>houfv, from 
in Little-LincohCs-Inn-P \h. ibe. \.ii: rjcu d, n i it \\'as a tl'e great con- 
nuifance to the neighboin.i ^)^i, an 1 rbvra«>ie p(0''j:’'.Leu theoi to 
continue it; bur the playMS not oheung tins wiu, there was a 
rule made for an attachment, ri/i, b.. plhl.c'nu’mncc* 

Whether the Court o' K'-ot’s Bench ‘mitv. pi iib.b,tot_; ’wnt to lupprefs it, or it .reft 
be left to the common mode oi ]>< i cu -.'ii by Vr,.*; — s. . Skm. 67.5 S. t\ Holt. 4--.^, 


2. Rulh. Coll. 220. 247. I. ‘G h. ;if). 10-. 

3. Bac. Abr. 684. 1. Hawk. i'. C, c. 73 f. - 


Mod. 76. %. Kcb. 8.|.6. 
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Th* Kik« Shower came and l^ewed, that no fuch writ could be granted 
by the Court, for that the parties had no v ay to defend themfelvcs^ 
A//o*THfEs. come in and be examined upon interrogatories 

■’ upon oath, and they would fwcar it was no nuifancc, as appeared 
by fevcral affidavits (which he then flicwod) ; but he faid, that 
the moft proper method would be to proceed by indictMient\ and 
then THE GRAND JuRY, vtz. the whole county, would conf;« 
der whether it wc' c mnjance or not. 

Holt, Ch'irfjuflice. You are not concluded by this writ, as 
to the right; but you may come in and plead to this attC4cbmeni 
the general \(fue^ and if the thing be no nuifancc, it is no fault or 
contempt to continue it. It is like the cafe of a prohibition 
to the ecclefialhcal court; you make a that the defcai- 

dant proceeded there contra prohilitioncm ngiani^ which j if 

there an (jitarlwient^ the defendant may come and take ilfue, 
that he did not proceed after the prohibition granted. 'I here was 
n cafe in this couir of Jacob hail (^ay\ where the Court tent fuch 
a writ as this is here, and made him pull down Ins fiage. But 
, indeed, that of a rope-dancer is a nuil'ince in fc^ but here it is 

only lb in confequcnce ; for the acting of plays, you fay, is only 
a nuifance, 2,s it draws the people, and coaches, and (harpers 
thither. 

Shower. The law will not determine a man\s right but by 
a jiiiy. The writ dc Icprjo amovendo [b) is a writ of an extra- 
ordinary nature, and 1 thhilc has not been granted thefc hundred 
3aMrs ; but even in that writ, ihe/hcriff is commanded tr'^'-uquirc 
* r ^43 1 the oath of twelve men. ^ ]>ur befide<^, in this particulj\r cafe, 
the prcfecution is carried on by tiie patentees of the old play-houfc, 
and not by the inhabitants ; uiiich llicws that they do not think it 
a nuifance, if it bo one : and ni tro.th, the qucltion at laft will be, 
Whether thofe letters patents, to have the (ule liberty of letting up 
a play-houfc be not meitly a licence and authoiity whicli dctci- 
mined by rhe king’s death, and fo does not hind his fuccdlbr ? 
and the new [ilaycrs arc licenfcd by his prclent majelfy. 

Hoi/i, abirf Jujlice. It is a cafe of confequcnce, and there^ 
fore vve will take time to confidcr of it. 

Kyrt, JajVuc^ I think the moll proper way i,s to proceed hy 
indiclment. 

Jdjournatur, 

(tj) 1. Mod. yC. (i) Fiiz. N. B. Sih edit. p. 534., 

Cafe 72. Davis (tjgainft Speed. 

Tbe«r;^W in NNER. 'fills h debt ci\ a dtcd for ail annuity, and the 

• ^ adion is laid in tiie county palatine cf Chcjler. To which the 

nii": ' 

thiT' < ' * ip ^ bill, in fihcKQ dibit}, die plaintiff may dt rlare on a deed for an annuity,— S, C, Carlh. 

afi 354 Port. 335. Cro 1113.3. Its. Yelv. 20S. 9. .Mod. 243. Cro. Caf, 171. Skin. 

^6. J. {Jig. “ Amiuify” (E.), Ft/g. He. 

First, 
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First, Becaufc this Court has not jurifdiclion. 

Secondly, The bill is for debt^ and the declaration is for an Sf££o» 
Annuity^ which is a material variance, for they fhall receive dif- 
ferent judgments. In the cafe of Lucas v. Fullwood (a)y the 
plaintiff entered his fuit in placito debitij and declared that the de- 
fendant reddat ci 50/. de annuali rcuditu quas ei debet ct i):j:'jicdc- 
tinet'y and, on nil dehet^ the plaintiff had a /erdict, but it was ad- 
judged, qucr,7ul capiat /v;' h\ilam\ for by his declaration he de- 
mands an annuity^ which is contrary t*-' the entry of his plaint in 
placito dchiti. If the declarntion be, per quod fuhJlraxA annuaUm 
rcddituni^ he flinll, in a writ of aniiiilty^ have a fevcral and diftinet 
judgment; for in a zui it of annuliy ho lhall have judgment of the 
arrears hanging liic writ ; but in debt he fliall only have judg- 
ineiit for the fum demanded. 

Thirdly, No adion of debt lies for an annuity for life. 

Holt, Chief f^ficc. No; nor on an annuity for years , 

Cheshire, e contra. But thij is all annuity; tlie bill and de 
^:luration are the ianie in annuity. 

* Holt, Chief JuJiice. T hey arc fo. * [ 1443 

Then as to the jurifdidion ; I do not know what became of Vide 2. H. 
yenniii^s and Haivkins* Cafe ^ theic was a plea to the jurifdidion, * 7 * 
in which there was another point adjudged, that when the defen- 
dant pleads to the jurifdidion, he mull alfo plead that he livens in 
the C'^'uity palatine, or that he has lands there wdicreby he maybe 
fummoned, though the caufe of adion be laid in the county pa- 
latine, and it is iiot well pleaded without it, becaufc procolscaii- 
i;ot ilfuc againff the defendant in the county palatine, So that 
though the caufc of action here ariles in the county palatine, yet 
fince that is not pleadable to our jurifdidion, that is not niaierial. 

I'hen annuity lie*;, though the annuity continues, to recover 
the annuity and arrears; but for the future there mult be af ire 
facias on the judgment. 

Judgment for the plaintiff, 

(rt) Yelv. ToS. Eliz. Rrtndlop v. PIi*lips, Cio, 

(/>) See Lucas V. Fulwood, i. Bulrt. Ehz. 8^5. IJiu Ec Uic cjTc of 

J5i. , and Brown v, Pendlebury, Cro. Aclicrlcy v. Yemen, Fonei. iaS. 


Churchy againji RolTe. 


Cafe 73- 


T T OLT, Chief JuJiice. If a defendant be arrefted, and in ex- A bond and 
ccution, and one become bound for him to the plaintiff.^ and judgment given 
the defendant give the perfon who becomes bound judgment for liis to a 

counterfcLiirity^ it is good, though no attorney were prefent : and fccure him from 
4 /r bond to the aeditn}^ is good, though no attprney was prefent. — S. C. HoJr, 358- 2. Lilly, 47. 

434. 1. Mod. I. 6. Mod. 85. 163. s. Salk. 402. Cowp. 141. 281. 5. Com. Dig. “ Pleader** 

(Y. 2.). Stra. 530, 9G2, 1245. J. Bvrr. 179a. j. fiae. Abr. 188, Cowp. J4X. til. 

Teim 433, 

if 
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Chuucuy it is not within the common rule of the court, bccaiife it was not 
- given to the plaintiff himfdf (in which fafc there mull be an at- 

torney putfcntj, but not when given to a third perfon. 


Lc^ a^(ih>ft Barnes. 

T_I Chief Jt^frice. You may plead in abatement of a de- 

l'- cl.'jaLiun where the aclion i*^ by ori^huil^ for the pleas there 


Cafe 74. 

\\’hcif- a n*an 
in.^y pitaf! ipa- 

^ dlflcrent; but if the action is hv hiH^ you caniuH plead in 
* abatciiiuiU ot the cl e chi ration^ but only of the bill^ for they are the 
^ ^ ^ lame thing, and therefore the entry in iuch calc is pttit judicium 

*[ M 5 ] 

Caie 75. 

T!ie fi u f jJ'v^vs 
of tnoJern phod- 


Bo'vycr a^dhijl Cook. 


I'v^vs TJOLT, Chuf Juliice. In an action againfl an executor, the 
>jl>ai{- ^ ^ old way was to plead, uc unque exa ui’jr nc inique (idmniiliraior 
^ oir, whuv. onci cxcuitoiF., Blit this is a Cange. ous wa", ao'] it is the better 
plead, as rhis cafe w^as, ‘‘ he is not exec t"'or, but that the 
ildnum'hut'jr. hiihop has LMiiffi aui;..iiii(ration to him, aiiuiiiat proves him 
not to Ir u:i,r. In ti\e c.ife of Lathi>ury v. Uiimfrcy [a] it 
!•' fjid, iliue li’.ould he n Iruj'rjc; but all the prscc d.euts and the 
leadbu c'fi'h^ thin:; is to tlie eoihinry. If the deiciid.mt be fued a', 
»:d !u‘ ’plead that there is c, zi and that he is made 
verfe, .\RSQjM. HOC tiiat the tef- 


S. C. Ar.e , i 
S. C. 1 . Skills. 

S . C Ca j i ' I . - Cl - . di . s ijlrator^ \ 

C- 11- • L’xec utor, lluii 

„ , tar^n- (InJ ii.tellate: but where he n fued as and he pi 

that he die J inteihite, there n.cu^' no ir.ivtne. 
lioH. 7(^. laU'.v. 30, t’yo. 2. V^tnl. iSo. 5. Con. i'l-;. ‘‘ lUca'-'t-r” (1. D. 4.). 


/iJ 'ht to he .1 Ir 


cads 


In tiel't .iq.'iinl): Sho’VL'R. 1 hen ihr coiicluhon, qur,d refpondr'-r i.nn dchet ad 
ihe Jt-find.im as n' good, b. eaule ti:e plaintili’ i i.inu s us , .o’ov/rAv, and not 

and either this c/: uvr a rajjLtur h'Ku m good, 3. Bulft. 
IzrjliK^ihatffx, -50. DJit by tx.eutor, ar.d a p,cfii^ the de fen darn pleaded, 
i-oncliid.:i ; yvoa ihei lh'"‘ party \.hien wa^ d^ad, dicil intellate, and that letters of 
yJp.nJ>r :n'!r.inidr..i:! n weie yrai.trcl to him, akschj j: lioc that the plain- 
ixteun'r, and bv tin Court tin; travufe is not good, and 
S, C. c....h. (i JY ^vas gi\ en to put him Iga peremptory plea, 
s6'. . 


2 , Sa : 


c> 7 . 1 


,<"• 3 37 - i.p^. 4. i’.ic. Ahi. 35. 


S.C. Aiite.i IJoj rg Chic/' ''/\.flic(\ Ihould have begun the plea, petit 

ft. (’. 1. lU. dc lidd (/-} . but if thru hid bvcm a tiaveife, the jilea had 

y „ been lu-ught ; as n be had Hue t'lal he made her 

txtcinii.x. 


Drr. ]‘ut nw exception is, that he ciight to have traverfed, 
that he had r.ot admmi'lered as executor beloie admijiiltratioii 
gi anted, fci vve have liberty to charge him as 1 xi eu roR de fon 


fa) I al.buiv rind Iiis Wifcf Adml- 
rifti.iuix ol VwiliJin iiiidgn, v. M. 
lieinir), Vci-.. 115. 

d>) Ante, 132 , 144 . Moor, jc. 


I. Com, Di^;. “ Anattmcnt” (I. 12.). 
1. Pac. Aur. “ AIm''. merit” (MJ, 
rickerirg v. Sjuic-nds l‘ffb 334, 


tort 
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tort as a rightful one. The cafe of Juftice v, Whyte [a) is exprefs Bowy e* 

on the point: In debf agrjnft the defendant, as executor uf 
J,Whyte^ the defendant pleads, J, made a will, but made 

not him executor, &c. and concluded in bar ; and this was held a 
plea in abatement only. 

At another day this cafe was again debated. 

Shower, No traverfe is neeciTary here., for a wrongful ad- S.C.Ante, 136. 
miniftrator iliall not be intended, but it is to come on tin ir iide in S C. i. Salk, 
their replication. We have (hewn, that the jdaintiff h,<s millaid 
his aftion by charging us as Lxecutor, and ajlb we have fhewcd 
^ him how to mend it, that wc are not executor^ but ahninif- r j ^ ^ 1 

trator^ which arc the only two things reqiiilitc in pleas of ahat. - L J 

ment, and mull: be done: fo if the delLiitlant plrid to r c junf- 
diction of the court, it will be bad, unlcf:^ he lliev/ lomc oilier 
court where the plaintiff may lue him. 1 h; i the nf^.oKdcre tic- 
bet is only form, and you are to give judgment according to tlie 
nature of the cafe, and wc have Ihcwed it abatcable, and the:'e- * 
fo re you w i 1 1 ah ate i t , 

Hoi/r, Clj!tfJu/iice. No; every plea niuft have its proper Eveiy plea rauft 
concliiflon : you ihould have pleaded 111 abatement, but r, jpcr.dit e love as proper 
no}i drbet is proper to the juriluietion, which, it is true, is in con- 
fequciice in ahateine/U ; but they arc two diltincH things, .md you Ame, 1 32, 133. 
muft begin and conclude the plea ptooeily, and put it to tlie jiidg- i Sinid. 283, 
nicnt of the Coui t, W hen a 


I. Lutw. 303. 306. Cowp. 575. 2. Term Uep, 439, 

But as to tlie other exception, there ought not to be a travc} fc^ rravciA;. 
and the plea is much better without it; for he allows chat he is Ante, 136. 
chargeable as to the right, bat that it is in another manner than 
you have charged him, and ihews that it is as adminilfrator, which 
IS enough, and is a full anfwer to the declaratmii : and it is a fo- 
reign intendment that he admiinitercd wrongfully. Why ihould 
he traverfe absq^je hoc that he adminiftered as executor de 
fon tort ? rhat is a fpecial matter not charged againfl him : he 
need not travel fe adminiltration as executor before, when you 
only charge him generally in the declaration ; but you ought to 
reply, and (hew what act of adminif} ration he had done : at com- 
mon law an adminirtrator v/as only fuable as executor : wc can- 
not fuppofe a tort^ unlefs it is alledged. But I think the defen- Skin. 274* 
dant ought to anfwer over for the other fault. 

Refpondeat ouftcr* 


Court, rcfpondcrc non debet is a 
cognojccre vciit^ CV, 


ran pleads to tne junididion ol the 97, 

good plea; fometimes it is fi Curia ^00. 339, 

^ ^ iN.Lurw. 44, 

Show. 4, 


%. Mod. 239, 


HILARY 




HILARY TERM, 


The Seventh of William the Third, 

I N 

The King’s Bench. 


Sir John Holt, Knt. Chief JuJllce^ 

Sir William Gregory, Kiit^ 

Sir Thomas Rokeby, Knt* • Jufices* 
Sir Samuel Eyre, Knt. 

<S/r Thomas Trevor, Knt. Attorney General* 
John Havvles, Ffq. Solicitor General* 


• Sir Williaiu Wentworth agalnft Lord Strafford. 

T he late Earl of Strajjord^ in the year 1676, gave a warrant 
of attorney to confefs a judgment at the fuitof the plaintiff, 
and this was given to one Symfon^ an attorney in the couii- 
and fent to one IVall^ who was his entering clerk, and the 
judgment was entered accordingly, quod recuperet dditum etdamna 
fuay and a biauk left to infert what the fum fhould be for the 
damages. tVall died foon afterwards, and the warrant of attorney 
and his .papers were all loll ; but Symforiy who was ftili living, 
made afiidavit of the fa£t. 

A motion was now made for leave to put in a fum certain for 
the damages and cofts, which was oppofed for thefc rcafons ; 

First, Becaufc there was nothing appeared to diredl what 
the amendment Ihould be, as a declaration, which may be amended 
by a writ, or one roll by another, &c. 

Secondly, Ifanyfuchthing hadappeared in this cafe, yet this 
could not be amended, becaufc it was of another Term, this judg- 
ment being now jiinctccn years old ; and though this Oiould be 
admitted to be thca6l of the Court, and fo amendable if inthe fame 
Term wherein the judgment was entered, yet, being now fo many 
years paft, k cannot be done. 

Thirdly, 


•C147J 

Carc*76. 

Whether, 
if judgment b« 
entered on a 
warrant of at- 
torney, and « 
blank left to in* 
fert the quantum 
of Jamages, the 
Couit, after a 
lapfeof nineteen 
years, will fuffer 
the Judgment t« 
be amended. 
S.C. I, Ld. 
Ray. 68. 

1. Salk, 52. 
Ray. J9. 39*. 
t, Sid. 70. 

2. Mod. 316. 

3. Mod. iif, 

5, Mod. 148. 

6. Mod. 263. 

2. Lev. 22. 

2. Saund. 

Srra, mo. 
Burr^k 2986. 
2730. 



Sir WtiLiAM 
Wentworth 
a^ainfi 
Lokd 

5t RAFFORD. 

5. Lev. 4(0. 

6. Mod 164.. 

269. 

Saund. 249. 
Skin. 591. 

* [ 148 ] 

Comb. 433. 
Skin. 253. 


Comb. 71. 
^tth. 520. 


2, Mod. 316, 
317. 

Yelv. 130. 

Rav. 38,39- 

,98- 

i. Mod, J12. 
a. Lev. 21. 

1. €aund. 289. 
I, Siri. 70. 
Comb. 86. 265. 


Ogmb. 393* 


^Jilary Tci'ni, 7. Will. 3. In R. 

Thirdly, Neither can it be amended /fit fliould betaken to 
be the mifprifion of the clerk ; for at common law fuch a mifprifiori 
in procefs was not amendable in another Term; and it is * not 
warranted by the ftatute 8. Hen, 6. c. 12. wliich extends to 
records as well as to procefs, and likewife to pleaS) warrants of 
attorney, original and judicial writs, panels and returns, in all which 
the negligence of the clerk is to be examined, reformed, and 
amended, in affirmance of the judgment. 

Those who ^roued/^/ infi (led, that the Court 

might put in any fum to niake rhe judgment perfe^l-, though it was 
uncertain what fum they (honkl aliou for cofh, bccaufe it does not 
appear what wasconfcflcd, fince the u arrant ot a«rorncv was loft 3 
and this may be done el'pecially lince it appeals to be the neglect 
of the clerk to enur the judgment before the cofts were taxed. 
The words omitted are the adt of the Court, who had power, at 
common law, to amend their own judgments before any ftatute of 
amendments was made, though in another Term ; as for inftance, 
in the Book (^), npnnipe quod yeddat was brought, and the 
defendants were ell'oined to tres M'uh. which was adjourned to 
crajlbio Purijicationis^ when it fhould have been to o!:lab. Pur , ; 
but it was amended: now the alteration of the ejjoin in that cafe 
was more than in this. So where a writ of error was brought 
in the court of king’s bench (//), upon a judgment in replevin for 
the defendants, and an error afligned in the entry of the judgment, 
in which thefe words were omitted, that the plainiilF nil capiat 

per breve fuu?n^ fed fit in mijericordid pro falfo clamore^^' and 
that the defendants eant inde fine die hut it was amended, and 
all thcle words were inferted in another Term. So where a judg- 
ment general was given againft an executor, and it v/as not 
entered de bonis ieftatoris in manibus of the defendant adminiftcred, 
and yet that was amended in my Lord Haleys time (f); and 
even in the very laft Term in the common pleas fcvcral continue 
ances were omitted, and upon great debate it was amended (^j. 

Curia. I’his is amendable, if the Court hiul any thing to 
amend it by. It is the a£I of the Court, and yet judgment is not^ 
given by them as to the damages. It might have been amended in 
the fame Term j for though it is entered on the roll, yet the 
Court has power to amend any fault in a record during that Term 
wherein it was entered (e)* 


(a") 4. Fi/w, 3. pi. 9. b. 

(^) 2. Mod. 316. 

(f) 2. Lev. 11, Carth. 167. 
i^i) See I. Salk, 177. Sules, 339. 
^trang.^ 6z. 1. Com. Dig AinenU- 

%• (I.). 

LT, Chitf was of 


opinion, that it could not be amende*), 
bccaufe it would be making a new 
judgment, and bcc^ufc the motion came 
too late 5 but Rokfby, JuJuct, thought 
it might be jmended, bccaufe it was for 
a jull debt : biit it was adjourned# 
S. hi Ld. Raym. 68« 


The 



Hilary Term, 7. Will. 3. In B. R. ^ [ 149 1 

* The King againft Clough and Others. Cafe 77. 

T^HE defendants were indi<Sed upon the ftatute The felons can* 

^ I.& 2. Philip and Mary^ c. 7. by which it is enacted, "I?,!!/ oiV*a 

« That no perfon dwcllijig in the country out of a corporation or aumc creating 
“ market-town (hall fell, orcaufe to be fold, by retail, any woollen a ntwoff.nce no« 
cloth, linen cloth, haberdalher wares, 01 mercery wares, in 
any corporation or market-town, or the liberties thereof, g^prefi 

except in open fairs, under the penalty of fix {hillings and words, 
eight pence for every offence, and the forfeiture of the wares ^ 

fold, or offered to be fold j one moiety to the queen, the other 
to the feizer or profecutor, &c.’* 9. t;o. 118. 

The indiftment fet forth, that the defendants had fold earthen- 475/(581^^* 
ware in London^ contra formam Jlatuti^ Fju^. s 84. 

But it was quafhed upon a motion, becaufe the ftatute docs not 4. com. oig, 
givejuflices of peace any jurifdidtioii to proceed in this matter at bvo. ^28. ^ 

their JeJlftons^^ for tliey are not fo much as named in the ad. 


The King againfi the Inhabitants of Wootton-Rivers. Cafe 78. 


^y^WOjuftices of peace made an order for the removal of a poor The juices 
^ woman from one parilh to another. 

rity, on 13. ^ 

The order recited, that upon complaint made to them,’^ i4.c^ar.i.c. la. 
but did not fay, « by the churchwardens or overfeers of the [i^rsT^xcepron 
poor, &C.*’ ci)m|»l jint of the 

Exception being taken to the order, it was infifted at the bar, an!r?hereiorran 


Older n).»de oft 

First, As to the order itfclf, that it is not ncccITnry to fet ton plaint 
forth, that the complaint was made “ by the churchwardens, onuttmij “ of 
but where it is exprefsiy allcdged in the order, that the perfon to be I* 
removed did endeavour to Settle himfclfin a tenement under the 
“ yearly rent often pounds (^),** which was not mentioned in this s. c. 11011,510, 
order, but only that he was likely to be chargeable, &c. s. c. 2. Saik. 
and if fo, then any of the parifhioners may complain. s^c c t! 6- 

To which it was anfwcrcd, and resolved by the Court, that 3 * 
the complaint muft be made by i\\c^ public ojjficcrs of the patijh^ to Sett. &: 
whom the care of the poor is entrufted by law, and wiiliout fuch lum. i3. 165. 
complaint the juflices of peace have no power to remove the s. c. 12. Mod, 
perfon (b ) ; for the reft of the parilh may be willing to keep him, ^ 9 ^ ^ ^ 

Carth. 222. Foley, 267. i. Burr, S. C. 24. Andrews, 361. 2. Siia. 113?. 2. Burr. S. J. 163. 


(a) Rex V. GrafFham, Sett. & Rem. ( 1 ) Rex v. Fareby, A idr. 

16 . 2 . Boti P. L. 764. pi. 688. — See But (ce Uex v. ForrcA, 3 , Tern^^^p. 

all'o Rex v. South MarAon, Stra. 189 . 3 S. 


•r 



* [ 1^0 ] Hilary Tdrm, 7; Will. 3. lil B. R; 

Tn B R.1M0 or may take fccurity of another parifh to *Jndemnify them in pafj^ 
againft ticular from any charge which may arife by his poverty, and fa 
they will have no reafon to complain; 

An Older of re- SECONDLY, it was infifted, that if it be a fault, yet it is helped 
Aioval emittjng return of the order ; for there the juftices certify, that it 

was^^madc^^dn complaint made to them by the churchwardens, &c. 

complaint of the fo that it it be defedive for this oiniffion, it is helped by tlie rc- 

f(tri/h cficcrst tUm. 
cannot be made 

good by the re- But THE CouRT refolved, that as to the return, it is hot mate- 
turn of the j.j^j fupport this defeat ; for the order itfelf is the record^ 
urttoraru ictum of thc certioravi^ which rannot make a void 

order good, bccaufe the juftices of peace have executed their 
authority by aligning the order, and therefore fliall not fupporC 
this defed h}' any fubfequent matter. 


' ;\n order of re- NoTA, There was another exception to this orderj viz. that 
movak good, it vvas not allcdged that the pcrfoii came to fettle in a tenement 

though noi aU under the yearly value of ten pounds. 

Icdged lint the ^ ^ ^ 

pauper “ came But THE CouRT held thc Older to bc good notwithflandittg 
•« to fettle lA a exccptioii, for of late years it is feldom exprefl’ed in or- 
M *ilTa ^ becaufe the piadtice had been fo, they thought fit tm 

10 .a year. 


Comb. 339. 
Sera. 141. 139. 
393. 69S. 


So it was quafhed upon the firft exception. 


Cafe 79- Pullen Palmen 

Jrinty £j mt 6 . IVill. 3 . Roll 1 79 . 

In replevin, if iN REPLEVIN, the defendant in his own right, fetting 

the deicnrfaiir ^ forth, that the locus in quo was parcel of a tenement whereof 
dvow the taking fu^'h a pel loll was feifed-^ who by bargain and fale granted it to 
Jufficc^'u io*fd thirteen perlons and their hens*, that they being feifed thereof 
th.ir'^hc w-a granted the premifes to thirteen more. Then he fticwed, that four 
feiftil gencr:Ui), of tlicfe thirteen were dead, and that nine were living, of whom he 
without Rating one ; that iheie was rent in arrear, per quod idem (the 
defendant) i?ijurcJuoproprio bene advocat captionem-i^Cf 

The plaintiff replied, that one of thc nine furviving grantees 
rcleafeJ the faid rent. 

To this replication the defendant demurred> and the plaintiff 
joined in dcinurre.^. 

'I'he exceptions to the avowry were : 

First, I'he defendant fets forth, that he was feifed i^enerally, 
and does not fay of what eftate, either in fee or for life ( a)k 

(rt) Dut PiOw by XI. Geo, 2. c. 19. •• the diftr^'fs was mode, enjoyed tbf 

** All defendants in replevin may avow “ fame un !er a grant in demife, dec* 
cr mnkc ccnul'ance gcneirtlly, that the •' wiihouc fcttlng forth the gram, to* 
pliintilf in replevin, or other tenant “ nmB, d;mife, or title, &C4 Ac.” 

'* of the lands and ’.rneinenu whervon 

S£cotii>tr, 


01 what eitate. 

S. C. 3. Salk. 
207. 

ii.C Carih. 328. 
b. C 2. Luiw. 
X2i I. 

2, Salk. 562. 
629. 

I. Sid. 29S. 

L.v. I9C. 

1. sa.k. 2ir;> 
a. a.d. ic>, 11. 



^ eftate was convey,, ,, ^ , 

Uni^^lhay tea qucition. Whether this is a fuificient conveyance 
tb r49ife an ufe 2 


5 conveyed by bargain aaifiu % 


Sarftaii 
wtU rHi 



I. «l 

a Mod. » 5 v» ' 

j. Co. 87. 8. Co. 94« Co. Lit. 271, i. Burr. 95. Senders on Ufcs and Trufts, 469,^^ 

^ [ -i- j" 


Thirdly, and laftly (which wa*, chiefly lied on), That he did 
not fever in the avowry ; for he ourht to liavr avowed in his own 
right, and to have made cognizance as baihfF to the reft ; but 
having avowed generally, and made no cognizance as bailiff 
to the other jolntenants^ the avowry cannot be good ; lor though 
he may diftrain foi Inmfell, yet he muft do it as the law dire^fts ; 
for his fellows jointenants muft join in an avowry for damage 
feafant^ and much moie for a rent : all the entries aie fo (^7). 

To which it was artfvvcred, that this is but form, foi the defendant 
had avowed for a rent, and had fhcwcd the fpecial mattei 5 and 
therefore his avowry IS good : for if one jointenant make ^ njirefs 
for the whole rent in arrear, and Lvy the whole, the taking is 
good, for he is accountable to the reft (b) \ and m this cafe the 
defendant has fpccially (hewed, that fuch a lent was due to him, 
and to them, who being Joiiiteriants were feifed, and fo it is well 
enough. A rent-charge was granted to the father and his heirs 
during his life, and the lives of his wife and two daughters ; one 
of them married the defendant, who avowed foi the lent arrear 
before marriage due to him and his wife; which being alHgned 
for error, it was held (c) to be no more than form^ becaufe 
the avowry being for rent arrear, to fay that it was due to him and 
his wife but furplufige \^d) 5 and that avowiy was held good in 
fubftance. 

Mjournatur (e)^ 

(ri) Thoropfon's Entric*', 264. 

(^) Spe Tooker'o Caro,2.Co.67.fo*z/r«*. 

, (c) BpwLs Ti Poore, Cio*Jac, zSi. 

Wife V. Bellent, Cro.Jac. 442. 


If 

cl(l%raii1,And 
gopde be 
vied, they 
fever rn avowry^ 
or the 

mull avow illy, 
his own rij^bl^ 
and make eona^ 
funct as baiii^t 
to the rtfl, 

S, C. Ante, 71% 

Co. L>c. J45. k 
C II til. 364. 
Comb. 32JJ, 

H7- 474-* 
ro« Elizi 530% 

4. Bac. Abr. 

66 z. 

ErpinaflT. Dijj;, 
374‘ 

2. Lutw. 1211, 

3. Bac. Abr, , 
21b. 

5. Term Rep* 

247. ^ 


(J) I. Rolf. Abr 'jiP. 

(e) St*e S. C, ante, 71 . to 73 , 


The Company of Vintners a^ainjl Clerke. 




* TUSTICIAR. dom. regis ad placiia cot am tpfo r’ege tenen, ego The return 
Jacorus Fell, cujios gaoJa di^ti dom. regis dc Newgate ^ 

J^milljme certtfi(.o quod c vitas London modo ct a toto tempore [h?”iricda 
eujus contrarii mcmona hominum non exijiit fuit^ antiqua civiias j 
qwfd^e cives et Uheti homines dvitat, iL a toto tempore fupradidio commitn 
ettjut contrarii memorta hominum non exijhu fuerunt incorporate (d) 

* V qot and 

* mn oi a freeman for refufing to take upon liimfelt the office of Uverymmn of the 

gaoler has laid a prefeription rei^n of Edward the No te to the 

In Twn Vintners to be a Company former Editiont, ^ 

%h«n l^ey were incorporated but in the 




K V or 
nehs», 

inft 

KL» 




iarfi ^per VQtncn iiiajuris cQmMuhiiat, ac civium^ civitat* 
quum per nomen major^c^mmunUaih clvitaUs\jQ^ViOn , ; 
pru'd. clvlhui a toto tempore Jupradi^o fuir. ct adhuc funt feper^ihT 
foe c tat ct f liter ) i tat. infra tandem civiiatem unde jocieias 

wyjlerli Vintarum :n pt ad. ciVitat. lyONDON a toio ternpere prad, 
imorporiit. per nonen magtjlri lufiod. ac. lihcrorum hominum ac 
colt tat. wyjhrii Vintatuyn civitat. London fuit et ejl un. quodque 
tnm fie t:t in prad. Jocietate Vintarum quam de et in omnibus aliis 
focietaiibm. guiLlifjivc fratcj n tatibu^ tifta eandem civitatem juntet 
a toio tempof e JupradiHo fueriint quidem homines cxi/len, cives civitat, 
prad. ac liber i homines earund.m lochtai. guild, five fraternitat, 
rejpeclivl^ VO cat. iivcry-mcn, qni de tempore in tempus et a toto 
tempore jHprudi/no eleCii fiurityd n cUai ^ corjuever. per focietatem^ 
guild, five f t aiernUat. unde hr.jtfn'^dr homines IJyfri extiterunt et 
quiUbct liber ext,iit refpeidicl in iih^ratur. AnglicE ihe livery, 
rjufdern focii tat. guild, jive fiaieiriiat. unde ipje refpe^li^e Jic Ut 
pKvfertur lllet i hoiui^e^.^ txiitCi . quiquid.ui twmines et quilibst eorum 
) ifpcblive Ji< tlecL ixtjlen. idonei tt non habentes jeu hahens aliquam 
ratiotuibiuni Lciujfim five exiujatim. in tontiariitm inde officium five 
lo.um un<iis hluruliir . An click of a ymiio, ejujdem focietat. 
guild, fee f:t ttniitat. rejptc/iiv' in qui quHibit hujufmodi liber homo 
ftr. fre de hheran.r. 'nde a i'to ie'hp've fupradidl, in fe 
jufeepetunt et Jufctpcrc iAaitvi i'u ,''rt <r drbutrunt et debent ac 
officium a. (U omnia offic.t f: , l‘<i Vlius oner a et expenfa et 
deua) '.ornm jiimmas erg^ ju: port alien: m t" in tt pro hono publico 
ct pro uu'iiori regunin. ejald n focirlai. a toio tempore fuprafflo . 
foiveiirii 't /olvcic fyditi jac. u. t ct d hat runt. Et ullerius ceitfco 
qu'difjya avitat. pj tX L / 'b^tu, eta toio tanpore fupradidlo cujus 
ccntrar:n?n m:mc> lu rvi CMflit habchntur queedam curia 

dcm. it'gis nu,,: it pi c drci i; . n .1 fru u,n regum et reginarum 
Ai^gliiP dc rccjul. tnit. f pin I .ihn g.oli' it die Alartis ct quolibet 
dll fojiSimar'i major e tt a!dCfn‘'a ‘rr> ilvlu,t. prevcl. pro tempore 
exi/len. in C ) GIT. DM A LT. y'ujdi m iivitiiiis irituat. in parochia Sancti 
iViicfiAELih LA' )i.-HAV/ in ivardci dc Bassjshaw in qua quid, 
turla major t n^^hrmary i i-'.tat. trrd. pi 0 tempore exifen, a tojo 
tempo? ijUrt idi< \ t-,y:'r'n -.rt > f’'ulav!r. ct cruinuocerunt et traSiare ' 
rtgii Gi : U ra d'.nuri ifi j’u m' ttt , orfi vi r tint omnia adpraid.Jepardt, , 
jociciat. gu: i. et f rid t.iiit at. lirlt'J. faud, pro tempore exiflen* 
tungen. it fpidta". vel rfU 07 'iff..:do .o.LCiiien. qurs coram eis dilat, ’■ 
fudunt pro Ln'.Cii j.g'mine ct ^uhirnaiknc hide in fupportaiiori,pf 
honoris it dig'iit'itis ejujflnn civiluiis ; qaAque liber i homines cxiftc^A 
lives civitat. Lullon, prerd. quakw-t Jq> utate guild, five fraternkate ' 
civitat,' London pr,rd. ct cor. quilibet toio tempore fupradi^o 
jterunt et fore coujuevauut tt adhuc exijluni fub regimne ; 
guhe, nGiione Lor, cihoric ct pWiiiionc prifat. major, et aldermonnor, ' 
civilaf. pt ad. pro / mpore exijh n. in curia prad. in forma tei^%^ pro ; 
ommlih et fn^tiHs mater Us per aliquem bujmfmodi liberum hoer^em 
. fd''iat. prad. hide fafd. five fieri omijf, contra five in prajt^dktum , 
boni regiminis ct gubernationis prad. Jocietatis guild, five fraterftitpt, 
Civitat, prad. Et alter ins cc nifito quod irfra civitat, prad, habetur et 




Wriary 

f‘>e fupradi6i^ haKhafur qua: dam aU cmfuetudo infra ctvi* 
a info tempore fupradi^. hfitat, et apprSbat, quod fi CompaIW^ 
querimonicf^ anglice complaint, y? 7 .^?, yiv// in fcriptis vel ore 
' %^'ipreefat» major, et aifkrmanmscivhat.prad, pro tempore exifien, • 

tn * curia praal Jic iit prafcrtur cor am ns jecundum c'njmtudmcm 
pried, tent, per mngijlnm ft cujlod. atiaijus foc.etatis civttat, ptad, ^ 
infra eandcm civltatcm five pn rnemhy o prinupaUa ahcujus foctriaU > 
civitatis preed. infra eandcm crjiiatem in qua non fuciunt magi/iri j 

Jive cujlod. f 'U corum nliquh cjhndfu. quod aliqua pcrfona exijfcns 
cirjes chnt'it, p-, ad. ac ?nembr!im cjujdem Jocietutis eLotu^ et idoneus 
pro offtLio illo fuit p^r Joe it tat. ii. l.btratur. cjulditn focietntis unde 
ipfe membtum rrtiiit. ac r.qurfit. fuit ad ofjic i urn five locum utiius 
de libi ratur. ffdem fciciatis fujcipi^ n. ac ad onus cjjicii five loci 
illius Juhenn. ft J' jiinen. quo .qw hujujmodi erjts liber homo ac 
niemhrum hnjujmodi foeictat, abjque rarianabili caufa five fxculat 'ions 
in cqntiar. in le f >re de libtratur. iuj'tj.r.odi J^nctaUs ofjitum fi^je 
locum a. fftpoe ac onus ojjieit J'lV. led iliius fubire et juj}t\fre 
rccufavit ac. inde peti^ns rem dium auxilium et ju/litiani tjuJ'lem 
curia: coram mnjcrc et aid. fjujdim .ivitat. pro tempore exfen.fc tit 
preefertur f.undum .onjuctud' iieir. pi cvd. tent, in pr i avj]\\ vefus 
talem per fonam ftc recujantem ac Jupn iadc tabs perjuna Vtf 'us quam 
hujufriif'di queumonia faSl, fuit ixjhn. civh liber h'^mo ac mem- 
brum hiqufmodi jocictatis co) am Ur m fit, ma ore ct aid. tivku!. prevd, 
pro Unip cxiflru. imuda pi.cd. conv.nt. ex jhn. or am njdc'n ma^ 
j ore jet aid, in cadem cin la prcrnufla coynoverji non dfibxn tfid 
monitus per cavdtm iUf,am ad j'lpjian tonforman in ea pthtcad 
cffiLinmJive hi urn i'. fo.r fr J'f 'ip ic a. orrn off i fij' lod ill, -us 
Jubirc ct fujj'nicre apt, tv v haitadic u'nl.natl ci conit •rpfirj'e abjque 
aiqu'i la- f i fiv^' t:\njalorx q la (U/re la ioni'cri'.m indc frr de 
dib''Y'fiiir . Jujeca. fo, unde ifi 

exi/h n, -vej, oKtiS rf'l /■ v l.ti 

curia re cuf iVt fit \ 'uu: ilJ.em v- jm. t aid. ct nt it, pro 

tempore 's fen. in eadenr enr' ic-t. l o-aiiia pr, iotum 

'Umpus pxc'd, uftat. ct t.Jpr d 7. iiuiui.-fx ii p.rjoa m J:. rcciifantem 
\ .in prifbnmn fttb cv/hdui vie. t. London pro r \:pd)-f cxijlen„ 

Hut ql, 'ffdar, ibidem manlavc^, ft mhiirijerunt ihide n Juh Lujiodia 
/remanftir. ct fore duicut. qirjhfqrc c^.dm: pcij'ona qun J:c in prifona 
" eommrjfa fait . "■aicctirit rt d. I ^aut q^'o i ipf irac heum 

, prred, inde fnfciperrt ac onia '.fi :i jrof iodi Jhbii tt ct fufllacret vel 
pijaliter h^ulm''di perjena e^tr.i pr.fnam ct cu/hdiara p, cofat, vice^ 

^'dimith fjd alii cjpciar, rivitat, prred, per dtiiium Icgis curfum 
defiberaretur et exoncraret. ; qua: qirdcm J] parol, confmtudincs fuprtt 
mentionat. necnon omnia ah a ionfuetu 1. mi ct libera afuagia,^ ANG|.tCJ& ' 

Mnk uLges, civitat. prrtd. injra ^d. civita:. ujitat. autorifate 
Ir pdriiamcnti poM. Hicjiardi smper regis Anglia poji Conquejluttp 
' piundi * tent, apud Wlstm. in com. Mid. atj^no regni fcit pT 
d^f tunt major i et communitot. civitat. pr ad. retifeat. et confrmaU ^ 

, pierunt. Et ulterius certijLo quod ante adventum ditii hrewfe habeas 
pti mihi in hac parte dhuSf.fciiitct quarto die Junti anno regtii 


rnemLirii/n 


j/d-'re rt fv June re* in cadtm 


r^J^t*"regis nunc feptimi., Isaac Cr.ERKE in brevi huic fehedula 
’Mtfbx, nominat, qui odtunc et diu anUa a continue pojiea nucufque 

L 2 fuit 



' txik R;: 

futt H qdhuc exijVit. civh crJiiat. prad, ac Ijber homo et 
’<S«^Hnt 01 * Jocietfjtis ViNtARUM in civitat. London pradi^i-^tr ' 

■ *i^wi** focietatem illmn debito rnodo eliSius fuit in liberatura ejufd4i0-^\ 

adturic et adhuc exijien. idoueus homo pro offclo tllo ad" ad!^ 
c^cium five locum uniui liber atm\ AnglicE of a livery-man; 
ejufdim focicialis in fe fufcipien, ac ad onus officii five loci illius 
fubeuni* et jujlinen, jccundum confuetudinem civitaiii prad, a tot4 
tempore fupradidlo u fit at- et approbati in padem\ unde idem Is A AC 
^ Clerke adiunc noUtiam haluit et ad officium illud fuper fe fufei* 

pien. requifit, fuit quod faccre ptced, Isaac Clfrke adhuc penitus 
rccufavit. Super quo pojiea et ante advenium prad. brevis de habeas 
corpus mihi in hac parte dirc^h fcilicct die Maitis teriio die Decern^ 
bris anno regni ditli dm. legis nunc fiptim^ 'fuadnm quarimonia^ 
ANGLICE a complaint, /i /// tcuus Johaicni Houbloi^ 
mil. adtunc et adhuc majori et tunc aid. civitat. pried, in curia prad. 
tunc tent, coram prafat. majorc ct aid. crjitat. prccd^ per quendam 
T'homam.Collett adtunc magfirum et quojdam LudovicuM 
Wilson, 'Lhomam Feilder ct Johan nem Knaep, adtunc 
rujiod. fociciatis Vintarum in civitatc London /)>W. rjlenden, 
quod pra'd, IsAAC Clerke exijlen. civis et liber hmo civitatis 
pra'd.ai merabnnnfocietat. V I'htakvm pracd. in civitaie London** 
pracd. et idontus homo pro offido pra'd. exiflen. ele^ius fuit per jocieia- 
tem iliam in bheratura ejufihm focietatis et adiunc et diu antea 
idoneni homo exfien. tain ad offiiuni quam ad onus ejufdem officii 
fuheun. reqwfiius juil ad cfficiuui five lot urn nmus de liber aim a ejuf* 
dm feiuaii) in fe fnjLipie}:. ac ad onus officii five led illius fubeun. . 
et jujunen. id'in tamcn Isaac Cl-erke civis et liier homo civi* 
tat. pra’d. ac numlrum tjufdcm fscictatls cihjque aliqtta rationabili 
can fa five exeufiU-ne in contrauurn indt fore de Ubemiura ejufdem 
f details et c^du n five lo^uni illuri in f fufipere ac onus fficii five 
led Hints full re Jen jicjliriire p.uitus laujauit \ ac proinde magiflriet 
iujiodes per qwrinioniam illarn remedium aiixilium et jujlitiarrt curia, 
prad. CO! am ntajore et aid. prad. fieunduni confuetudinem pradf, 
t nt. in prizrnijjis prad. vc. fus prafat. Isaac Clerke petit* 

7 uni. Ac fupci inde prad. Isaac Cleuke coram prafato, met j on 
, et old, civil, pi ad. in ^uria prad. adtunc ct ibid, fccundum confute* \ 
iudinem prad. coiam majoi e ct aid. dvitat. prad. tent, convet^*^ 
f ^55 ] ^ ct pcrfonalitcr comparLn, coi am i if demrnajo? e et aid, civitat ^ f 

", prad. in eadem curia pramifiu bt ad. non dedixit^ videlicet quod ipffi 
exiften, civis et libn homo civitatis prad. ac membrum ac Ubir hoittb 
focietatis prad. ult, mentionai. exijh n. a: etiam idoncus homo tand act v 
sfficium prad. quam ad onus officii illius fubeun. elebius fuit per fd\ 
eietatem illam in Itheratura cjufdi ?n focietatis et requifit. fuit ad effim 
cium five locum uniu^dc liber atm a ejufdem focietatisjufcipien.ac onus 
officii five lod illius fubeun. etfujlinen. ac prad. major et alder mWiii 
prad. ete^icnm prafat. A AC Cir.KK^ ut praferturfa^^ appr^ ! 
^ ' bavciuntet alUcaverunt, idem tamen Isaac Clerke civis, 0M, \ 

homo civitatis prad. ac liber homo et membrum focietatis illius et /</<& * 
jiteus homo ut prafrtur exijlen. officium five le'eum illud in fe 
kc $nus efficii five lod illius fubire et fujlimri ncufavit mam pra/lli(if , 





H aldirmannts vvltatis prad* in aperta curia prddiSf, cor am 
pi^di£I, majore ei aU, die et kco ultimo fupradi^o tent. Super quo 
frad. Isaac Clerke adluuc et ibidem in eadcm curia per pr erf at. 
^majorem et aldermannoi civitat. prerd. ad fe ipfum conforman. in 
ea parte ac ad officium Jive locum ilium in fe fufcipien. ac ad onus 
ejiciiftve loci illius fuhcun. et fuftinen. fupius in eadem curia ibidem 
momtus fuit 5 prad. tamen Isaac Clerke non hahens nec allegans 
aliquam caufam five excufation. quatfhunque in contra rinm inde poft 
bujufmoili monitionem jihi in forma presd. fait, fore de liberatura 
qjifdem focietatis ac ojjidum Jwc locum ilium in fe fujcipere ac onus 
officii five loci illius Jubire fu fujlinere in eadcm curia ibidem adiunc 
aperte veluntane ob/lunt} et conUmptuojc ahfque aliqua caufa five 
txcufatione quacunque m contrarium inde offiium illud J'ufcipere 
fuppr fe et onus inde fubire adtunc it ibidem renuit et exprejje 
recufavit^ per quod pricfat. mcijor et aides manni csvitatls London 
prad, adtunc et ibidem in cadem turia ante adventnm ptad. bye vis 
de habeas corpus p''acfat, IbAACOM Cli rkr [it Kcujaniem per 
quoddam vuerraniKm injnipiis jaundum ionj, pi/rd. lup/fma fub 
cufiodia men mci'daver, et i j/nmijei , ibidtm virnanlui . et fore detent, 
quoujque idim Isaac Clerke concetti et et detlaiaret qund ipfe 
officium five locum ptftvL in f Juf pne ac onus ojjiiii five loci illius 
Jubiret et fu/iinetet vel alitu Jk) di! ith/n Ii(^n curjitm delihet at. et 
exonerat. fofet* Et ulterius iuiifuo qi*od pia,d. Isaac Ci.ERKE 
ad altqnoa tempus huiujqiie non ionjintivit Jen dtclaiavit qu d ipfe 
idem Isaac Clfrke offuium Ju'<- locnm ptad, in fe fufapere fu 
onus offii ii five I ci ilims Juhij e et full in ; e voluit ncc (ffiauni et loi urn 
iL in fe fufcepit na onus officii Jtve loti ilius Juhn h Jen fultinuit ct 
here ejl cuufa laptionii et dctentionil piauL Isaac Cllrke in 
prij on a mea^ quam una < um corpoj e prufat. Is a AC Clerke loram 
^ ptad. Jo H ANNE Holt nuL nipiud. jifinim , pta’d. diHt d.m. 
regis nunc ad pLicita corani ipjo regc temn. ajjign. ad te?npi(S et lo^ 
cum in brevi mic feheduhe annex, d-tent. par at, habto una cum 
{ii£io hi evi prout mihi per idtni Is eve preecipitur . 


againft 
Clchjek. ^ 




Tfie Company of Vintners ogaifijl Clerke. Cafe 8r. 

TTPON an habeas corpus tlircdcJ to the keeper of Newgate it isaf5ood^, 
^ he returned, That the City or London is an ancient 
city, and that the citizens and ficcmin thereof have, timeout of 
mind, been iiicorpoiated by the name of “ mayor, commonalty, the 
and citizens, &c.” that there areleveral companies, guilds, and ihouM 
brotherhoods amongft the laid citizens, of whom the company of 
OF VINTNERS is one 5 which company was incorporated by the 
name of “ mafter, warden, freemen, and commonalty of the 

and aldermen, on complaint, by a comp my, of a freeman, fo chofen on the refufingiifkeriMn 

adffldnilhed, to accept the office, may commit the perion fo refuiin}; to the cuRody of Ajnn 
or other officers cf the city, until he fhall confent to take upon him the faid office.^S. O, 

Sf 0 . X. Slilk. '^49. S. C. Holt, 430. S.C. Comb.41 T. S.C. 3. Salk. 92. S.C. 

^ 5 * C. Com. 34. I, Mod. 10. i <^4. 4. Mod. 27, 6. Mod, 113. 177. Ray<447. i. 

714 '* 352. Ante, 104. PoR. 43S, 439. 2. Lev. 200. a. Kebp 355. z. Buc. Abri«j ^| 
t# jerm Rep. 2. ♦sMh 
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I 'fillary ■TcrJn^ y:%lll 3.'^ fK -0' ' 

AH’**. 

** myfteiy of vintners;*’ and that fomc fr^cjnen of that 
wefrc ai ways of //!?<?« //Vt’ry, and tnorvn by that company, ’\tpl6^ -' 
being fo chol^ ii and fit perfons for the fiid office, did ufiially h9}mi 
the famd, without Tome reafonable cxcufe to tne contrary; tbit:" 
tlicie was a court of record held in the faid city b.- fore the lord 
mayor and alderiiien at Guildhall twice in every week, where rules 
aiid orders were made in all tilings relating to the feveral compa- 
nies for the better government of the cit), and that the faid com- 
panies were under the correction of that court : that there is a 
cultom in the faid city, that if any complaint be made to th^: 
mayor and aldermen of the faid coinr, by the matter and wardens 
of any company, of a livny man chofen, and refufingto take the 
office, being admoniihcd by that court toarrept it; that then the 
mayor and aldermen have nfed to commit the pci ion fo refufing to 
the cuftoJy of the sheriffs or London, or any other officer^ 
there to be detained until he fhoiild confcnc and declare that he 


would take upon him th.* fud office. 1 hen lie fi.ts forth, that 
thefe cuitorns weie co.d:r;n<.d bv of parliament; and that be- 
foie the ilfijitiji; lOrtli of the Lid u/il, one Jfaac Clei kc^ being a 
citizen ofZ a ft n>ha':c,i a iie company of vimtners> 

was chefi n « i' the and r^qidicd to take upon hii:. the faid 

office, Vvl.ieh lie refiifid. tluTeiipon co.nplaint being made to t;ie 
mayor, cVl. by the inafier and t/ardens of that company, the fiiid 
Clerkd \w'dc> j t^/tanoned io appcui, wJnch he did, and refufed to 
takt upo]' iiim tlie find ♦ office, and, being adiipiniiin-d by the 
couit iv) conloirn, d*ii luli rciul: : th it ihe mayor, 8zc, by a 
rat.!, ill Uiiuiiy., u;d linn Li. ciiilody, there to leiijiiin until 

“ he jl.d I i,hd u.c‘r'‘*. *r;// //-a faid oj'fccf 

and liui this uas uic L.nde ot }' ') t.dnng and i.upriibnineiit. 


I'HOSr. WHO ARGi i I) a. 'ai.:/: this iii:r,h^ fi-id, ilial it confifr-. 
ed of fc’Vv'ial of which thi . conii: ; ould ne t take any notice ; 
but that none of tln-fe facts wcie ct nLiincd in tla: wanant of 
commitrntni, a. id tlut no in.ntei ought to be put in the return 
which the ivanant itfelf doe& not lead unto. 


FiR'T, Tliat the retuin is void, botii in ful/hiiue diw] fo^Tn\ 

the court of y \ fnti fui tncle rtafon^' ; liecauih it r. laitl fpecially^ 

rn.Aor and .ddcimen have a cufloin To commit, xill the 
iilthenof Low- ^ r . . . ’ , • ' 


offender fiull co:>jent and declat eh'is willingncf. to take upon him 
#^\atcity, for the ofiicc ; but he did not fet forth ty ivhcin he fiunJd iigifify fuch' 
1 ^ 1 ^ tQ take confent ; ii being therefore uik ertain to w'hcm Inch ? declaration 
ftiould be made, it is void foriliat rcalon, efpecially in this cafe, 
E/;»/ dw</ -liberty of the fubjedt is concerned, which is lb much 

he favoured by the Jaw. 

ihe 

is To THIS FmsT EXCEPTION it v/as anfwcrcd, that if the party 
’ declare ins corjent to any perfon that he will accept the officcj it 
is fiifncient ; for, upon fuch a declaration of his mind, he may be,' 
brought before the court and difeharged from his imprifonment. ^ 

CuriA, 



Hilary; ' 7- "Will. §. ik 

. A commlfment, till he fhall declare his confent to 

the office, is more than if he had been committed till he 
^^jl^ould actually confent therefore, though the court of aldermen 
l^ght commit him until he fhall confent y* yet they may have no 
power to imprifon him “ till he fhould declare 

Second exception, Tt is a void and impertinent cuftom to 
commit a man to prifon until he fhall confent and declare to 

hold an office.*' "l"he mayor and aldermen may have a power 
to fummon men before them by virtue of fome ancient cuftom, 
in order to refoim or punifti offenders ; but the commitment in 
this cafe is not a punifhmcnt for the refufal to take the office, but 
becaufe the defendant would not declare he would do it ; and 
when fuch a declaration is made, then he is at large again, and 
may break his word by refufing to be of the livery, kc. They 
might have impofed a ptMialfy to be levied by dill refs, but ought 
not to commit the 6fR*ndcr; and thus it was adjudged in Clerke^s 
Cafe (a) : the 'i'uwn of St, Altums was incorporated by Edivard 
the Sixths and had power to make bye-laws ; and the Ter m being 
held there, the mayor, by the coidau of Gierke who was one of 
the burgefl'es of the tov/n, kc, made an order for aflclling every 
inhabitant to the charge of erecting courts for the judges and 
fuitors, and thofe who refufed to pay, to be imprilbncd ; Gierke 
refufed 5 but it was adjudged, that the mayor could not juftify his 
commitment by virtue of that order, bec:iu(e lie ought to have 
inflifted a pecuniary puniihinent, 01 he might have brought an 
aftion of debt upon the byc-l.iw, made lor the tbrfeiture of a par- 
ticular fuin (h)* A cuftom for the court of aldermen to 
commit until the ofFeiuter fliould take the oath of alderman, was 
held good (ej^ bccaufc it is a public olHce for the adminiflratioii 
of jultice, and for the government of the city, which aic things 
of neceffity but it does no: appear, that the office of a livery- 
fnan is of anv public concernment. There are but few authori- 
ties in the liooks relating to this objedtion \ feme there arc ; as 
for inftance : In an action of falfc Imprifonincnt f//J, the defen- 
dant juftified under a Kiiflom in Lond'^n^ to commit a man for dif- 
turbing the cleclicn of a warden of a company, and to continue him 
in cuftody until he v/ould promife not to difturh fuch delations 
and upon a demurrer to this pica, the plaintift' had judgment. 
So upon the return of a habeas corpvs (cj^ the caufe of impri- 
fonment appeared to be, for that he being chofen of the livery 
refufed to ferve, and it was not until lie fliould make an infignifl- 
cant declaration of his confent to hold the office ; and yet, injhat 
pafe, the imprifonment was adjudged to be illegal ; for they nright 
have fined the offender, and have brought an adlion of debt for 
the fine ; but they could not commit for fuch a refufal. 



^rf’rtf.WhetMfe 
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(«) 5. Co. 64.3. T. Jones, (c) March, 179. 

Moor, 41 1. 580. 8. Co. 127. id) Stiles, 78. 84. 

, (b) Winch. Ent. 752. (c) i. Mod. 10. 



Hilary Tcrfii, 7. Will. 3. In B. R: 
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As to THE SECOND EXCEPTION, The illegality of the Ctjftoijtl 
itft'lf, to commit for refufing to take upon fiini the-office of livery-' 
ii’.ai', it was argued, that the cujhmi of London tuvq confirmed by 
i\F\ f f parliament, to which all people virtually give their confent; 
tlicreforc a commitment by virtue of a cujhm thus confirmed, in 
order to enforce an obedience t.) it, ih jufiifiablc by the law of 
the land, 'i'he City of London have many cufiioms more unrea- 
fonable than this is, and which likowifc lend to reftrain men of 
their liberty, and yet they arc allowed, becaufc they co-operate 
with an ad of parlianicnl; as for inlfance: tiiere is a cufioin for 
a creditor to an'Llc a debtor btfoi c the day of payment, ip order to 
compel iiim to give bcUei fecurity for the debt. I'here is another 
cullom for a coni table, upon fufpicioii only of any immorality, to 
break ojxn an hoiilc, and to commit the offenders, which is ex- 
prefly contrary to law ; and yet fiich enffoms, being ihe particular 
ufagcG of the city, are beconiv: r^es loci^ and, being confiimcd .by 
act of parliament, are bjndmg to the inhabitants, 'rhen a com- 
initincjit (^itoifque may be good according as the fad is, uiilefs it be 
in execution ; and (o was ihe commitment in Alderman Langham^^ 
Cujc (a)j until he liioukl take the oath of alderman, J^efides, 

the couic of aLieimen is a court of record i the judges feiid pro* 
hibitions to them (/^). Now it app' ars upon the return, that the 
defendant voluhtanc^ ohjhnate^ et coniempcuoj r, rcfuTcd to take upon 
liim the it'Very nf his company, and it is incident to a court of 
record to commit for a contempt. 


{( tho cwurt cf As to 't HE THIHD EXCEPTION, The gaoler has not fetforth hi^ 
Uidermtn rom- w AR F..'-vN T :n htreverhu^ hut only that per qiicddam ivaf rantinn in 
fnit 4 /dtuadem conjitciudinoy:^ Uc, the deffn-vlant \\\u committed i 

and this is introduced with along fiory, not pertinent to the com- 
wfingtotakcur miiiaenc rJeir, of which he has not let forth anyciuife. Nowby the 
his H-utry, ih'i flalute 31 . Cur, 2. c. 2. commonly called the haj^las CORPUS 
gaoleri in m.»k ACT, the Judges ot either court in IVejlmlnfer may, upon appli*i 
cation made to them by the pnfoner, and upon view of the copy 
of warrant ot comnaitmcnt, or upon oath made that it was de- 
m warrant nicrJ, graiit .. hubcas corpus in vacalion-time, rclurnable immcduftc \ 




which imtute would be eluded if the wairant itklf fliould not be 


I, C. Salk. 349. returned ^ for if the (.tficer I'hould return any caufe difierent fro^i 
|".^Vcnt. 23. the w.trrant of comiiitment, and fuch lor which a habeas corpus 
piinh. 75. jg -llcwAd by tliat adi, then the perfon mufl fiill be kept in 
cuftedy, though he be really bailable by law, and he fins no remedy 


3V bring an aclioii agamft the gaoler for a falfe return : there 

fore it feeins nccellaiy, that he fhould return the whole tenour o 

f '*59 ] 


THift WARRANT, that ihc Court may make a proper judgment of 
iti for other Wife by a return of the commitment generally the gaoler 
makes hiinfflf a judge of the caufe. * jSeither dots it he in th^ 
power of ihc oilicer to mend the warrant of commitment, but hi 
is to return it as it is, that the Court inriy judge of it ; it is- his 
own excufj for keeping (he prifoncr in cultody; and if the return 


(a) J^arch, 


(0 8. Co. 



Hilary Term, 7* Will. In B* R. 

and the warrant do n 9 t agree, he may keep him in cuftody longer 
than the law allows. 'I1ie wlude warrant was returned in Beihell^s 
Cafe {a) y and this is agreeable to lav/ in other proceedings ; for 
if a man be bound to make a i'ufficient rclcale to another, k is 
not enough for him to f.iy generally, that ho executed a releafe, 
but he muft fet it forth at large, that the Court may judge whether 
it is fufficient or not. The habeas corpus act takes care, that a 
perfon who is balled fhall not be recommitted for the fame offence, 
under the penalty of five liundrtd pounds to the party grieved^ 
any colourable pretence or variation in the v/airant of commit- 
mentnotwithftanding.” From which it may rcafbnably be inferred, 
that the makers of that lav/ did intend tlic thk warrant llioulJ 
be returned ; ctlierwifc if the party fliould be recommitted, how 
can it appear to be for the fame caufe for which he was in cuftody 
before.'* Now it dpes not appear upon this return, but that thi: 
WARRANT may be illegal, and the commitment not to be jultilied 
by law : rh'/refore it ought to he fet foith at laige, that tiic Couit 
may judge of the legality of it. It is ah.Mts fo in riic common 
cafes of made byjiiftiees of peace; for it may Jiot appear 

in the Older itfeU, that who ligiicJ it were jiiitices of peace 
at tliat time; and though itlliould appci foiipoii tliereiuin of the 
certiorar i to remove I'ucli older, yet thi^ Chaji t would qiiafh it (Z'). 

As to THIS THIRD Kxci PTiuN', v'\. T!i»: the warrant is not 
returned/?/ hcecverha\ it was fald, tliat it is nut nccefl'ary ; f('r 
though the law fwours libcity, }et it favouis likcvvife magiftracy 
and proceedings in courts ofjuflicc. if the commitment had been 
by rntfne procefsy then it might be neceilary to fet out I'Hi: war- 
rant at large; but w'hcn it is in a judicial way by a court ofjultice, 
it is not ufual to do it : as if a commitment be made by the court 
of king’s bench and a hah^oi corpus be direc^ted to thr marshal, 
he never returns the vvarranLitfeif, Tiiereforethis is not within the 
HABEASCORPUS ACT,for it isacommitmeiituicxecution by acourt 
of record for a contempt of tlieir authority, and in fucli cafe the 
warrant itfelf is never returned. It is luliicient to fay, that the 
perfon was committed per jnandatum domnii cancellarii vcl domino- 
rum in concilio ; and it is Jikewife fiifncieiit, as in this cafe, to Ibt 
forth, that it was per %va mint urn in jeriptis fecundumconfuetudineni 
civitatis-^ At common law it was fufHcicnt to fet forth the 

fubftance, and not the thing itfelf, wlilch muft be underftood j 
\yhere the ofRccr did not take upon him to difclofe the whole fa6f; , 
but here he has returned the wliole matter ; wliich if not true, it 
is at the peiil of him who made the return, and the party grieved 
may have a remedy by adtion. 

ClJRiA. The warrant is always fet forth at large in a return 
made upon an extrajudicial commitment ; but when a man is com- 
mitted by a court ot record, there is no warrant at all ; therefore 
court of aldermen in this cafe cannot be intended to proceed 

(a) Ante, 19. Inhabitants of Wooiton Rivers, anU^ 

Ste the qslU of the King V' page 150. 

judicUJly^ 


viNTAS|j|f|; 

CLfckiCE, 


For !t' 

cuiicludes 
** till ho 
be difcbar^v 
“ b> dueco^6 
‘‘ of law }** 
which is 
commitment 
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I- > judicially, becaufe the commitment is per ^Marram urn in 

or 7^hcy arc the proper judges of an cxcid'e made by the defendant / 
w^ViiCfNERs upon him /rje Livery \ and If they adjudge it' 

h'v CL^ERKi*. iiihi^ficient, and appoint him to accept it, and he refufe, it i$ a 
corjeinpL cl.' their authority, for which th^y may commit him* ' 

ri|>o a Tpif. FOUR Tit i-XCFiM'iox, and the moil infiftcd on, was, that 

^ t^Ypofiiuo' to return a cujhm v.a^^ laid for the mayor, he, to commit the 

oulnder to the culloJy id tht. siir.RiM-s of Lo7ido7:^ or other 
cjjiccr'y^ and tlie Raf'h-r had returned, that he was committed 
\^j^\hj[^cety" a cujiodid' ?vcd’^ when it notappe.ir that he was C'itiier SH ERIFF 
a^puniffpcru to^ Qj. at that time ; lb that more is put in the- judgniL'nt than 

warranted by the cuiloin. It is Jlkevvile faid, that he was 
iHs commitad to prifon, but docs rn't fiy when.. If he iiad returned, 
"'Court v.i!i nor that thc pnfoncr wascoinmitrd to it < ’'Mithavc been 

intend ili.it ii;-j better; yet tliac would h.ivr been inlufiicieiit ; for though 
. Keeper f)J k'nig’s gaol, an 1 .Kb'Mir.hig that the peifon to whom the dc- 

f'^‘*‘dant vvws commitu.i U'.ei; Iv^v-pcr thereef, yet that does not 
make him appe re to be an oideer er thc city at that time. 


As to Till FO''K'r[i FxcF F'l 10 ^ r'iz, 'i^hat It is not returned, 
tliat TifF itn '.'jrJi or Ni w ga i l wais an ofHcer of thc city; it 
was iM’!\ve!L'v!, liiat du - lui n begnis ihu**, “ J ‘vconus Fell, 
‘‘ ir/lo) i /cejs w NK\AG.\'i'h, c^c.’" and when he 

conw-sto til- w.irr.int, he Id-' foith, tlcit the dei'cndunt was committed 
tM pii»bn “ /'/ iff/i'jidi wta iihivui can be intended of no other 
peribii ihan he who vv.^s at rh.it lime keener of Nexvgatc^^ who is 
Well known to be an odiLei <;! liie iheuil'i or Lo7i(!cn^{ox the Judges 
deliver t)uU '.oud every iijrf. nth. 

O ^ 


Curia, iie is committed to a iiK keeper of Newciate, 
who m.ay be an oricei c 1 tiie cny, but not one attending thc 
convc of aidermen ; fo that it does nni appeal that lie is a proper 
officer of that court to kilivo lum, and therefore not like a com-^ 
mitment by the eonri ol king's bench to thf j.iarshall, who , 
is a piopei ohhcei always atti lulmg tliat court ; and f(' is the fl^erifF, :■ 
where the commitment rna^a* ny a Judge of oyer and terminer : x 
i-ieithcr di'cs it :ipj<car thai lM:w(.n.Th is in Lnudr ,}: ; but if it did, 
lic oiiglit to be cornmitsd to 'vnr sheriff^, and not to THE 
KEEPER OF Kewca'i e, ihoiigli ihv.y might have takcn^hini as 
theiroiiieer ; but thn' Court eannot teAe noticcthat he is an officer 
to the iheriris, no more ti;a:i tUcy can vvJiai boroughs fendburgeffes, 
to parhameiit. As for i:hla:dc ; by tiie ihitutc 17. Car. 2, c, 2. 
(-3-, thole v.iio prer.ch in conveniiclcs fiad! not come, or be within 
five miles of a boron gn vvtilch lends burgelKs to pailiamcnt ; a 
man was i-idiAed upon this flatutc for living in fuch a borough; 
but it was (;e:.i'hed in this court, bccaufc it was not averred, that 
thc borough wherein the defendant lived did fend burgefles to^ 
parliament. Inow certainly it is as well knov/n to this Courts 
what boroughs fend burgelles to parliament, as that the keeper, 
OF Nlv/gate is an officer of the sheriffs of London, 

, <, •I'C ' 
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exception^ It is faid, he was eoirimitfied quoufquc A comm 
cpic^iret^ which is void and inlenfible, there being nofuch word. 

-Then as to this sixth exception, That the w'ord and void, 
concctiret” being infeniible, it is therefore void ; it was faid, that 
the following word “ dcclararct*' hath a certain fignificatioii, and 
is more com^'prehcnrive than coyifentii *.*” if it had been right, be- 
caufc a man may confent to a thing, and dccUn'e his confent 
openly ; but when he makes a declaration thereof, he does both. 

And for the fourth exception the return was held infufficient, 
and the defendant was difeharged. 


Tlic King againfl Hill. 


* [ 163,:^ 
Cafe 82., J 


A' 


of peace, to remove a * fan order of 

*i!oval beyi/d/fefi/ 


N ORDER, was made by two juRice'> 
poor man from Rcdhui^nt' to liie parifii of St. MichuclXw Si, 

Jll/dNSs and upon an appeal to the qiiarte: IcHions, the order of nn ccrd l 

the two jufLiecs was cjiiaRicd. Afterwards upon a cif tioj\n i itot.irnckln^'^ i 
brought, the fcfiions order was quaRud, and the hrR order was ihejof- 

confirmed, lb that the poor man was now fettled at St. Albans, But 
of his own accord he returned to RcJbarne^ and the jultices con- I”|. rtturn>ng^to 
ceived that they had not any uowd* to fend him to the houfe of me place from-v 
corrtdlion for returning as aforefaid, bccaufe they were of opinion whence he was.; 
that the firft order was not before them, being removed by iv/ - aliho’ 

^ . - ' « ✓ jj,g order was 

qualhed. , 

Therefore a motion was made, that the Court would grant a Poll. 209. 
rule to enforce the execution of the former rule made in this cafe, 4*6. , 

by which the fcirions order v/as quafhed, and the order of the two 
juftices confirmed, ^ 

But the Court diredled, that the juftices fhould have the 
former rule of Court fhewed to them, and the oidcr of the two 
juftices, and if they refufed to punilh the perfon afterwards, then 
to move the Court upon an affidavit of the matter (a). 


(a) See 13. A: 14.. < 7 .?; . c. 1 2. f. 3, 
of Bolt’s Poor Laws, 2d vol. 752. 


and 17. Geo. a. c. 5, Mr. Conft’s Edit. 


Fii 7 g. 254 . 

B. R. H. 124,' ’ 
I. Burr. Rep. 
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iTNFORMATION tried at the bar \>y ^ Bnjhljur)-, againft 

oxitt Samuel Fa'iiie^ a mlnlfter there, fetting forth, that the de- ken txparni 
fendaiit v^'as the coinpofcr, author, and publilhcr, of a moft ma- fore a 
licious and wicked libel agaiaft the late Queen Marv, which J 

was Itylcd Her Kpitaph.’' amination ^ 

y L ^ cerning«:f 

cannot be read in evidence on the trial of the parly for fuch mifdetnranor after the deal 
the deponents ; (or the defendant, not being prefent before the maglRrate when they 
taken, had no oppoitumty to crofs-examne them. — S. C. i. Salk. 281. S. C. ComK 
S. C, Cartli. 405. S. C. i. Ld. Ray. 729. S. C. Holt, 294. 9. Co. 59. Moor, 

ff. Sid. 270. 2t Salk. 417. 3. Hac. Abr, Ld, Ray. 414. 2. Salk. 419. 12. Mod* 

OUb. C. £, J39, Covvp. 594. 

Upoa 
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' '1 

iviKo Upon not guilty pleaded, the cafe, upon ^he evidence, appeAfed'tii 
be thus; 

F.'iine wrote the libej, it being diclatcd to him by another. He 
aftenvards put it into his Ihidy, and, by niiftakc, delivered it to one 
Brer et on inftead of another paper, who tranfmitted a copy thereof, 
ihiough feveral hands, to ihe: Mayor of Brijlol^ vMq\\ OQCdSiomi 
t the ma)'or to fond for Brenten to examine him, v.'hieh he did upon 

oath, bui notin the prckiice of Paine. 7 'he defendant was 
.afterwards exa-niiied by the mayor.^ and confofled, that he wrote the 
r 16.-^ ] he did neither * compofeor publiili it, but only deli- 

^ ‘ veied itjiidkad of another paper, to Brcrcton ; but it was proved, 

by Ijis fervant, that he fent liim to his ftudy for a writing, and that 
he not bringing the paper font for, the find Paine fetched it himfelf, 
and beijig in a room only with D)\ Hoyle the libel was repeated, 
but he could not tell by whom; but he remembered the firll verfe. 
Breii'ton w.'is iiovvde^u. 

'i'hc quclhfiii wa^', Whethc*r his depofitions taken before the 
, mayor f.U)uld be given in evidence at this trial ? 

'1 'nr CouN.^f. the defendant infifted, that it could not b? 
diine by lav/, bccaufL /// y/v//;;; being dead the defendant had loif all.^ 
op[)0! cimity ofciols-(..«.aniining him; that thi.s caie was not like an 
intormeamn Ir fore a coroner, or an examination by jiillices of 
peace ()!■ p rlbns accidld, and afteiwaids committed Ibr fdony^ 
b^caufj they have power by a paitlciilar flatute to take fuch exa- 
miraiions both of the fafl an<i circi'mllancc'', and to put it in writ- 
^ ing aval ( -Tti fy it at the next general gaol delivery (a). But depo-^ 

, iitifuis of this narure are ntvei allowed to be read as evidence in 

a civil Ldiifsf aid much kls iii a criniinal cafe (h)^ Before the 

7. H.wrk. r. C. uiakiivr liiofe Ihitutes no fi e juft ice had power to take the 

fl), 46. f. 36. ini'orniabcii of v/itnelles againlt c iniai.ds, neither could the co 7 tfer- 

vators at comu'oii law take inch depoiitions •, they might remove 
orfcciii'e the uiftiub-'js of tie ptnci\ and the jiifticcs o: peace now 
' ' may prepare buruiL'k for Tiiii sHssioNs ; but they have no jurif- 

dictioii hi foil th<* iodiftmenl found ; but ii at any time before the 
ihuute they h id taken fucli examination*'', they were never given iix 
t /ifhr.te ag.ui'iil liiepauy. 

'i'r which it was anfv/eud, that the fhUutc makes no difference 
in this caf:, tbr the p a.vvr of a juft ice of peace to take examinations 
is not ^jrciuided it ; tor he might examine a cnnui^al by ■ 

virtue ot hi: o^kce, and the ifaaatconly enforces the execution of his 
off.ce by cornmaciding h.m 10 take fuch examinations ; to that if he . 
had cornmitted it to vviitmg, and tranfmitted u to the gaol delivery, 
it woidd iiave hee.n gr/en u. evidence to convift the party ; and the 
reafon v/hy fiicii an exanniution thall be read is not by virtue of^ny 

(u) Tt.” ll.Uiavs /. 5v z. Phi. CiW atiicHS and cn:^nnal profi^tiofii 

c. i-j and iht a, Sc 3. Phi. (sf the evidence of pajxrs. Attorney Gehe- 

M^>y, c. 10. . ral Le Mercliant, 2. Term Rep. 201/ 

{/>) 'Phc-rc is nc difference bcij^'fcn rntif. 
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il:a^Nite-laW) but by the avthority of the perfon before whom the oath Tm 
is taken ; and if fuch oath fhould be falfe, the party might be in- '< 

•dieted for perjury. 

* The Court thereupon feiit ihepuiftie Judge to confer with ^ [ i6^ ] 
the Juftices of the Common Pleas; who returning, the Chief 
Justice declared, that it was the opinion of both Courts that thefe 
depofitions fhould not be given in evidi-ncc, the defendant not 
being prefent when they were taken betbre the mayi)r, and fo had 
loft the benefit of a crofs-exainination. 


Then the queftions arifing upon the evidence to prove the 
defendant guilty were thefe : 

First, Whether he was the author and compofer of the 
libel ? 

Secondly, Whether he was guilty of the publifliing it ? 

As to THE FIRST POINT, there W'as no proof that he was the 
compofer of it, or that he wrote it, but hy his own confeffion bcfoic 
the mayor. Now if fuch confeflion fliall be taken .is evidence to 
convidl him, it is but jufticc and reafon, and fo allowed in the civil 
law, that his whole confeflion fliall be evidence as well for as againft 
him (u j, and then there will be no proof of a malicious and fcditioiis 
publication of this paper ; for beconfefled that it was delivered by 
miftake. 

Secondly, As to his publifliing it ; if the evidence had come 
up to prove tliat he read it, that will not be a publication, and the 
writing without the publifhiiig is no crime. It is true, my Lord 
Coke fays (c)y that where it iiinaliciouflyiepeated, or where a copy 
of it is delivered to another, this will be a publication; but here is 
no proof that the defendant repeated it In the prcicnce of D?\ Hoyle ; 
for non conjlat but that the doctor might read it to the parfori. 

The jury, upon confideradon of the whole matter, found a 
fpecial verdiif, viz, that a certain perfon to them unknown did 
^pronounce, didate, and repeat, the words contained in the libel, 
which the defendant did write j and if that will make him guilty of 
compo^g and making the libel, then they find him guilty, and as 
tp the publication thereof they find him not guilty. 

s This verdid was afterwards argued, that tlicre was fufficient 
tnittcr found to make the defendant guilty j for it is eflential that a 
libel fhould be in writing. Words may make a malicious fpecch, 
but it is writing which makes a libel ; and this agrees with my 
Lord Coke's definition of a libel, that it is feriptura defania- 
.torifi (c), * This is the firft time that it became a writing, and 

jherefore it differs from tranfcribing,for thatmuft be of fomeihing 
ih .being before ; but in this cafe, when the defendant heard the 
Vrords repeated he knew they were defamatory, and he could have 


If one peifod 
(lidV;ite,:ind .ino- 
tlit I writedown,! 
n libc!, both .ve 
equ.iU; Ihe ma- 
ke, r.. of it: bue 
qu. Whether a 
’pci {on who has » 
hbelLus writing 
In his pofTenioii,, 
and leads it to i' 
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IS thereby guilty 
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no other purpofe in writing it hut to perpetuate its memory^ • and 0 
he made it a libel which was not io befoic* - 

It was ARCr ued for the defs Atlanta That there are three 
ihiiigs t9 be confidered in this verclidtt, v the writing, the making* 
and the publication. The defendant is acquitted of the ] aft j <o' 
that if the wiiting do not amount to the making and compofing, 
then he mail: be acquitted of the ’'./hole. Now it cannot be faid, 
that writing is either a miikijig or coiupofing what is written ; for 
if that flioiild be tiiie, then a man cannot write any thing but he 
nnift be the author oi it. 'I'he writing may be fonie evidence to :i 
jury that he did it wiili an intention to puhlifti it but he is 
acquitted of that ; fo that to in ike t’v* defct idant guilty of this 
information he mu ft be found to be a coiuii ^ei, or a procurer of 
contriving it, which can never be by writing aco^y. How far the 
bare adl of tranferibing a libel is criminal, is a nutter of another 
conlideration ; it is certainly an offence, and by confequence 
puniftiable, to tranferibe it ; but it has been a queftion, Whether 
the writing and delivering it to the party hiinfelfis punilhable by an 
aefion on the cafe ? And it is generally held, that fuch an adlion did 
not lie at common law, bccaufe it is no publication to deliver a libel 
to the party defamed { b)^ which is ellential to make a man guilty 
of it ; but becaufe it is an offence againft the king, and tends to the 
•breach of the peace, it is punifh^iMe in the court of king’s bench by 
information at the fuit of thi* Attornky General, Now 
the rcafon given in the Books (c)^ why an adtion will not lie in 
fuch a cafe is, bccaufc the party intended to be defamed receives no 
injury, for he cannot be defarntd where there is no publication bf 
the libel ; a/id the rcafon is tlic Cime in this cafe, becaufe there was 
no publication •, and it in the fame offence to write and not to publilh 
as towiitc and immediately to burn tlie libel. ; 

J’/ASTJ.Y, Ifw'i'lng or tranfciibing a libel is a crime, yet, „ as' 
,tl.c it is laid in thu iiifoiuiation, and found by the verdi(5i:, the Court 
nruft hnd cannot gi ve jiulginent on it; for the jury have found it generally* 
jpto anmo it wys writing is’ making and coiiipcliii^, then they find himguiltwt. 

hut do not lay mo-io cl Jory‘^ " ' ^ " — 

Ihould have found quo ammo f 
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hut do not lay mo-Io cl forma^ as Lid in the iiiformation i they^i 

he did write it / 


,' «) L.unb’j C.'ri. , n Oo 6^^ 

{/>) i">r VCt)Cti r’ 1 1 .-If, i‘, Cc. 

(c-) Cro. Cu , i. 'A ni. 31 
]d) Jtba'. bc«-n I'vquerJtly neJ, 

that the only queftions, on the. trial ot an 
jndl£lmtnt i r infornraion for a libel, for 
the ccnf’driation cf a jiny are, Uie of 
puSlitbin{-;a’id I'le tiuth o( \\w hir.u^r.docs, 
and tiiat whtthci the matter be or be not a 
libel is a queftion of Ir.w for c.'nfidera- 
tion ot tlic Court, Rex •v. WIthcro, 

3 Ttiin Rep. 428. But doubts having 
.u;Kn wluther it was net conipctent for . 
t!a jury on not ^a//y pleaded to give their 
verdl^on the wliole matter In jiTae, it Is 


tna^Ud by the 32. Gio. 3. c.*Co. ** 

“ c.n every trial of an indidhhent 
“ information for the making or pubr^/ 
** ing any libel, tlie iury may give a 
*•* i.il verdidt of guUty or not gmhy 
“ the whole maitcr put in iffue, antfuii^l 
“ not be required or dire^ed l>y 
Judge to find the defendant 
merely on the proof of 
of the feiife aferibed to the yvordt^^Qf tlSp' 
libel; but it is pr6\d4t^d, th;^ 
Judge fhall, in his difcretii?n,,^’^i|f|^ 
“opinion and diredion to the Jfu& 
“on the matter in iffuc;' 

“ manner as in other criminal cafes,** . . 

CURIA-I 
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V * Curia. The making a libel is an ofience, though never pub- The 
liih^ ; and if onc‘ dii^bite, luid another write, bv>lh are guilty of 
•jnaking it. To what purpole iliould any one wnte, or copy after aine. 
another, but to (hew his approbation of the contents of the libel, -alK. 417, , " 

and the better to enable him to keep it in his memory, that he may ^ 
repeat it to others. Now though the bare reading a libel may not 
be a crime, becaufe a man may be (urp.hed, and not und^rlbnd i. Mod. 5! ^ 

what he is about to read, )et when ojie takes it fn'in another, Haid. 470. 
and hears it fpoken before he wiites it, this cannot be by fiirprize, 35 * , ' 

becaufe he has lime to exerciiL. his thoughts before he v' rites what 
he hears read ; fo that it is not a libel by repeating, but by writing ca'rth! 4V7^' 
it. It does not appear upon the cvi«ljncc, that ibis libel ever 2 Bl.Rep. 1057^ 
written before ; fo that the defendant inufl be guilty of the nuking 4- Dig, 
it, by firft reducing it into writing, though probebiy he miglit not “ 
compofe it. It is true, the (lcli\ering it by inifrake i^ no p-tblica- 
tion; and if there was ncj other evidence againil I’.iin but I'is own Fit/5"47. 
confeilion, the whole muff be taken, aral not lo im.ch oi it as .vuiild » 
ferve to convicl: him. Bat when he fent his fe. .uidL to his itudy 
for a paper, when he did not approve of the papn* !• <>u »ht I'y the 
fervant, but fetched another, it is not nur- iial wh.^tliei a wis read 
by/^r. HoyU or not; for if that was the libel, and ivad by cither, 
it is a publication. If one reiK'at anrl anothi 1 write a libel, and a ^ 
third approve what is wrote, tliey lue all iiu.kers oi'it ; for all per- 
fons who concur, and fhew iluir Mient or ;.pj)i\)bation to do an un- f j ’* 
lawful a 61 :, are guilty: fo that nuu dering a man’s reputation by a 
fcandalous libel may be compared to murJuu iag hi.-> perfon ; for if 
fevefal are aflifting and eucoiii<igiog .1 m in in the aJ;!, though the 
ftroke was given by one, yet lue guilty ol iK'nncidc-. 


Sed ^djournatur. 


King cigaifift Shar p and AnotSrer. 
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S CIRE FACIAS AriAir’r:T the 3 vie : to wirich the defend- Toaferre/aan 
ants pleaded in bar, that tire pi iucipai died before the day of the a^iainri bail, 
?t€turn of the capias ad fatisfa*.ie?iilmn againil him ; whicli might be 
"ihe^/w capias^ for he docs not fay, r€tc'>'n, ail cuius brevis 

« de capias, 


And upon a fpecial demu/rer to this pica, and this * matter ca. 
^ing fhewn for caufe, for he may die before the return of tlie bad. 
capias ad fail sfacmidtm, whereas the condition was broken by 
return of the firft capias ; 

V The plaintiff had judgment, although it was inhfted chat this 
;^ea bein^ in bar was good to a common intent. But the Court 
J ugis.rf opinion, that the word “ alicnjus'^ was neceffary ; which 
ibeimg omitted the plea was ill 


■SaBf-vl 


s. c. 3 

57 - 

Jonc?, 29. 

Snll^. - 4 
I Mod. 5, 

I. Vent « 
6. Mod. X42, 1 . 
8. Mod. 3 1. , *' 


Haines 




Hilary Tenti, 7 . Will. 3 . ' fii'B. 
Haines agalnjl\ Jefcott.. 


man cannot 
&jarpy his fif- 
daughrtr, 
J^ilthough filth 

t ighter he 

|:SC.Comb. 356. 

|fcjc. I. Lei. 

68 . 

Com. 2 . 
448. 

Ihft. 683. 

Hi. Lev. 254 - 

'V^'ent. 9. 

’ Vaugh. 206. 
ft 14. 302. 315. 


PROHIBITION to the ecclefiaftical court on a fuit thixlfk 
T againft a man for marrying his lifl:er\s baftard daughter, ^ 

The rcafons offered werethefe : l‘h is marriage is notiTVohibited 
by aiij^ law ; it is not v/ithin any of the Lcvitical dep'et^s^ and fuch 
only are under the cognizance of the I'pi ritual court ; for if a 
marriage be not under foinc of thofc prohibitions, it is not to be 
irnpcachud by any Cv)u:*t, bccaufe it is enacicd by the 32. Hen, 8. 
c. 38. that all rnarri.iges contracbed by lawful perfons fhall not be 
“diffolved /’ and ilich arc ail thole who arc not prohibited by God’s 
law. Now this marriage is not prohibited by God’s la’v, which 
muft be i ntendi-d the Lcvitical la w gi v ei 1 to H E H k n r e w s, under 
the Mofaick difpenfation *, in which law there fix degrees of 
confangtaaity^ imd feven oi affinity,^ cxpicffiy forbidden. 


jrCarth. 271. 
"■‘Skin. 37. ' 

' 1. Com. Die:. 

9 * Baron and 
•< Femt”(B.4.). 
3. Bac. Abr. 
573- 

X. Bum E. L. 
4 * 5 ’ 

Cjbfon,4i3. 
Swmb. 95. 
ft. Stra. 1162. 


IN CONSANGUINITY, 
jf man mujl not nuu ry\ 

1. His father's fiftcr. 

2. His mother. 

3. His mother’s fiflcr. 

4. His lifter. 

5. His own daughter. 

6. The daughter of his fon or 

daughter. 


IN AFFINITY, 

A man mujl not marry^ 

1. His uncle’s wife. 

2. His father’s wife. , . ’ 

3. His father’s wife’s daughterr. 

4. His brother’s wife, 

5. His wife's fifter, 

6. His foil’s wife, or his wife’s 

daughter. 

7. The daughter of his wife^sTon 
or daughter. 


* [ 1^9 ^ * But a filler’s baftard is not mentioned amongft any of thefe 

degrees. It is true, the Ltvitical law forbids a man to approach > 
to any near of kin to uncover rheir nakediicfs \ but that can nev^ 
be intended of a hajiard^ becaufc he is of kin to no perfon what:0- 
ever,; he is not efteemed as a child in our law, neither is he bf 
fuificient confidcration toraife aji iifc as one' of the kindred of thev 
grantor ; he is qnaft nulUus Jilius : and thereforeit is not a principal/ 
challenge to him being leturned of a jury, that he is of kin to" 
either party, bccaufe he cannot be of kfli to any ; ib in pleading, * 
cither in a real or perfonal aiSlion, he cannot alledge any Jcindred ; 
and nothing can be confciTv'd upon him, but it muft be "by fuch ^a^ 
name which is ciimmon, and may be alfumed by any other p^j 
fop (a ). It is aifo true by the eighteenth canon of the Aro^TLES,^ 
that a man who married his filter’s daughter clericus non 
which is all the puniftimeni that the church in thofedays coupfe 
inflict on the perfon fo married. I'hey bad nojurifdidtion or 
of divorce, even in cafes of inceftnous marriages, and there^5^ 
could not enter into any examination of the caufe. 
parties were fcparatcd/it was by the authority of the laws tb'v^dM 
they were locally fubject j and therefore it may be a 
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What power the fpiritual court has to proceed in this mat- 
ter? But it bein;^ a jlnifciiction which has often been allowed, 
it was not difpiitcd now, only a proliibicion v/as prayed upon the 
wholq matter. 

E contra. The plair.tift comes too late for a proliihiiion, for he 
hasanfvverj] all the alltfr ulons in the ecclcnaicical com t, vrhere it 
appeared upon proof, ihat the very p.uloii who baijciz.'d theliallard 
married her to the pl.LiiiLiir, and did not a'Trr.avate tlie oT nee 
to him before marriage ; Init he p"‘iTilted ia his iLlnliitic'ii. — 

Now as to the Levltical laiv^ itexprclTly prohibits thcit ad [>) oximum 
fanguims fui non accedat \ and at the time when this law was 
eftabliihed there was no dilFcrcncc amonoft the Israklites 
between a child horn in adultery aiul in lawful mairiage ; and 
thcrefoic a haftaid was proxlnius fanguirils ainongii thefo people, 
who were tiic belt expolitors c»f that law to whom it was firlt 
promulgcd ; and all the commentators upon this law do allow tlie 
unlawful iflue to be incapable of inheriting, lint thougli the 
marriage of the uncle with the niece is not forbidden by the 
LevUkal law (a)^ yet tliat of the nephew with the aunt, either by 
the father or mother's fide, is prohibited ; and * fo by conlequence * [ ^70 J 
the other mull be fo too, becaufe it falls under the lame degree of 
kindred with that which is forbidden by name. It is prohibited 
by the Levitkal law for a man to marry his filler's daughter ; and 
it is no objeClion to fay, that a bafta-wl is not a daughter ; for though 
(he is deprived of fcvcral privileges by particular laws, yet if there 
be any morality in that law ( which cannot be denied), it is morally as 
unlawful to marry a ballard as one born in lawful wedlock : and it 
is fo alfo in nature, for the Levitkal law was grounded upon a 
natural as well as a politick realbn, to enlarge their kindred and 
unite their families, for there are natural as well as legal kindred ; 
and if this (hall not be expounded to fall under the prohibition 
that a man ad proxlmnm Janguinis non accedat^ then a mother may 
marry her ballard fon. 

The Court inclined not to grant a probibition i 

Sed adjour?wtur. 



(rf) 2. Inrt. 683. 


Hufley agahiji Jacob. 


Cafe 85. 


J/ONDON, 7 'in^ILLIAM HUSSEY complains of Aleieander T>cc\avax\on on tk 
to wit, ) 'JiKcb^ in ciiftody of the marlhal of the Mar^ ot«<cchan^e A 
Jhalfea of the lord th? king, being before the king himfclf, for that, 

"to wit, that whereas the city of London m this kingdom of England cuftomcf mer- 
% and from time whereof the memory of man is not to the contrary diancs. 
mth been, an ancient city ; and alfo whereas the town of Hereford 5 q ^ ft 

'fe this kingdom of England is, and for all the time ahovefaid hath M 

been, an ancient town 3 and alfo whereas there is had and exifteth, c. Ray. 

VoL. M and 93* 
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and tor all tlic r.'or’ .iKncl n-l was hadram! hatl* he 'lU acri^iatrf 
ar.ric'nr and l.ruubl' cnitocj uiL-:l and .nvn'ovt.d aincj.igli: nicTchancs^ 
a'ui oihci piiiiijis nfiui! c»>nnr"i» rtniJjn ; ;n a!orei.iid, 

and iiUM’h.'ni- a.nd wih'jr p.rinns ulinii; l jnnnLTca I’nv'ciliii^!, in 
.^lon r.ild^ Ln.it is to jjv, that if any mi-rchant (Vf pjilon 
rcfulinf^ in Hrt fjnl aforjldid fhonld mekr .inv hill V cscb.iny^c 
n!c.)rdjni< to the c\i{i:oMi of nveichants, : nd diicJ th^ Ihmc bill of 
cxc/iaiiL'e to ioiotbor peiTon nhi!^^ commerce uvvs ili.ij iii London 
aforLfiid^ and by tiu' hnne Idd rcqiic.'f thjf.i.ne mci chant or oiher 
pcrfoii iifiMi.r commerce rehdnig in LonLd afnTl.iiil, in Inch 
hill of c\ch in^^c :Tinic<h Oi vdi'^’n die fii:’..: bill o' exchange fhoiiJd 
he 10 directui, tv> pay any bnn of mo: e in I'uc'i bdd ot cxchaiige 
mcntii^ncd to any odiLr ineicli.mt f>i orliei pira.n in the fame bill 
of exchainye at an ^ dine in fiio' I'iil of exciran n' ipo ih ’d, and that 
if fuch inere'iant or <»:ber peilon d .veiling at i.ondon a'orefaid, 
to whom any fiicb bill of exchange h.Ltb been In directed, bath 
] accepted fiicb bib of evehani’;? to him (o diieCued as aforcUiid, 
according to die cnflvim of nT-rcha..!-, well fuch nicrchant, or 
other perfon to v.'hc in fneh bfll of e vclainye liadi been fo diredted, 
hath been cliaigeable bv fiieh acceprancv*, and for all the time 
;dbrcf.iid badi bc a^ a-, end ('int d to be chargeable to [Kiy ibeh funi of 
money in Inch bill <»f exchange mentioned, to fuch merchant or 
otluT pel foil in Inch bill id exciianee named, at the d.iy or time ir\ 
fnch bill of exciTMige a’>p<smti d for the paym.ont thereof, according 
lo the tciHtr and eiufl ot ''rIi bill v\ exchange. And whereas the 
riglir hoiunnablf die Lord (dynudois^ on die 2lfl: day of Odtober^ 
in the vexir of ( )iir laul i6vj b. ing at aforefaid, and 

ijfing comnieice, that is to ! -v', .ir Lv' icn aforefaid, in the parifh of 
the Bi'dit’d d'lny tij-j ./oAar, ;n (he ward i>f (Iheape^ made his 
lirft bill of exchange bearing dace the fimg„ day and year, and 
direclcd tlie fame bil! of exebrsn je to the aforefiid yl'oxafukr '^JacGb^ 
then rcfidiiig and dweilmg and iifiny commcee at Irmdon a^bre- 
iaid, in the jurifh and waul afore ..nd ; and bv liie fnne bill of 
exchange the rdbrclaid Lord Chajid'-'is requeilcd the aforelaid 
Alexander Jcicob to p.iy within a month after fight of his hrft bill of 
exchange the fam of one luindred and twenty pieces of cold, called 
guineas, to the aforefaid // /VV/Vc/// Hi'lfry^ by the name of Captain 
HuJJcy^ the aforelaid Lord Chandot', and irUliam Hijpy^xhen and 
theic uiing commerce ; and the fail V/ Iham afrcrw'ards, on the 
y.b’th day of the fame month of ()(t'AcT\ in the yj.ir above! dd, at 
Londo?i afoielaid, in the parilh an ward atorchiid, did Ihew the laid 
bill of exchange u> him the faid Alexamh}\ and then and them 
requefted the faid Au.^amUr to accept the laid bill of exchange, 
and to pay to him the faid IVilliamLLKi faid one hundred and twenty- 
pieces of gold, called guineas, accouling to the tenor of the bill 
aforcffid, and theieupon the laid Alexander tb.eii and there upon 
light thereof aecepud the laid bill of exchange, according to jthe 
Oiillom of me: chants albrclaid, by rcafon of which laid acceptance 
of the faid tiid of exchange, and by rcafon of the preiniles, he, the 
if'e laid according to the cultom albrefald lb ufed and 

approved 
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approved as alojcLiid, became ^ b.ir^cabic to pay to fisc arorerdd Huss^ir' 

WilUani the laid uiic imndred a.iU i vVenfy pieces of gold in cIh; (did 

bill (jf exchang ; incatioiied, acxuiaingto the ibjm and clK.ci uf 

the faid i)iil i and tin* ade: jla-d .-!!> r aUei vvaid-^. touit, the 

day and year lad mendrn 'd, at Lz.rLn ato.''.i.;id, af the paridi a-nd 

ward atbi ciaid, ill coil bd /ati(Ki of th pivniiles atos'clhid alj'i'aed 

upon hinitblf, and to the t lid //7///V/;/; rh: n and di* ic faiihtnUy pio- 

miied, that he ih; rad Ai ' lev i!ie t'nd. ix*.e h.nnJ.vd ai'd ivv'cjity ^ ^7“ 3 

pieces ol gold, c.-'ied guine.e , in the aid bdl of ext li.iiig'* mentioinxi, 

would vv^ell .ni'l fi:t!uu;lv pay end an. ty ihe i.i!J 

accoidiiig to the f-.:m .md eifeCt oi' the fnd bill o'* e\eii ingv\ 
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twenty pieces oi gold, c..’!e<l /unnM', of the ilae ofth; one hun- 
dred and thirty-tv/o ponid^ lid ni-iiiioii ^d, ‘v;i n !i di aiid be 
thereunto requc/led. And and wIa*-. • . di- iMd //'w/noA’nidci- "l'’‘ci::ccrorn7t>W 
wards, to wit, on the fud liilt day of Dcicu'j in the )eir lalt 
abovclliid, at London aforcfild, in the paMili mid ward a;' on'hid, 
wasind.bted to the laid U'iU'ui/n in odn r oea' hnnchL'i .nal iln.r', - 
two pounds of l^i^jknione'/ ol E n / ..a/, (oi i-i.naui ni -n hv ilic 
faid IFUliaiii tffli^laid AU ‘Xiifhtit'y .(< c’)o IpwXi.il iidlaocc ai.d 
requelf of him the faid AhxaniUr. h.fiO' thaj time lent ..rid ad- 
vanced; and being foind bted, the fud yZ-Vinv^/a' , in rniilid..r.aiOn 
thereof, afiiiincd Ujion hindei'', arid t) the faid //'n'/Vr/ni tlini and 
th.erc faithkilly promifid that he the fad-! au '.'undt^r would \v* il and 
faithfully pay an<! (ddsfy lo the U'd li' iUi'an the faid one linndied 
and thirty-two pounds ].■([- m ai'ioned, v/iici* he should dietcunto ne 
required. And aifo wh'-vas the l!iid Ad' n'^'i r adcc*v.urd., to ii, on T'.e likcformo- 
the faid firft day uf Dai'rKher\ in the y'*n' ladi .djovefaid, at Lunden 
aforelliid, in the paiiih and wan'd uiorefiid, was indebted tu t!ie laid 
IVilUanL in other one hinidrcd arifl twenty pieces of gi. id, called ^ 

guineas, of the vndue ol onehundrui and thirty-lsvo p(Anjdi u! like 
lawful money of EnyJjnd^ for the like fum ct mi ni y f-y the faid 
Alexander for the laid IFilllainy ajid ro the uf; ol 1 i-u the la'd 
fFiUiam before that time had and received ; and heiiig theieof il> 
indebted, the faid Akxcndcry in confd nation thereof, all'uincd upon 
himfelf, and to the laid IFiiliam then and theie faithfully prornilcd 
that he the faid Alexander v/(mA well and iaidifully pay and fuistV 
to the faid F/illlam the laid one hundred and tweir.y pieces of gold, 
called guincasjlaft mentioned, when he Ihouldbc tfieretorcquclLcd; 

M ?. nc’vcrthciefs 
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n< Vv;'th'.;i.-fs the '. :,1 ];•. not .’t . !! rc".T:ili:rt liis fud fcveraf 

in iorm lunrclaid s':!. id/, ’niii; contriviiiaj 
,H('nd:ra' Lwirnly ..ikI i'jlirihy to dec jive and 
d«..f a. id Lne le.**! / .fH 1 in this behalf, hj’h not p.ml to the faief 

WiUhhn tl'jL* laid one Ininciird iinff twentv pieces (U 'p'ki, ca’ded 
Bread) of tlu r^nlnca.-, in llu; leiil hilt pioniife iibovcnientioir ;L al a icaaith .lIkt 
fiiftproDia-' ,, 

Inc fa-v! !)i ^\chana:c abovcniciHionccL or the laid feve:al 
Ami cf rhccti.M- lanis I'f ni’aney ii the find l/cond, thirti, and foii-ih proniifc'-, 
tlirec jJioirj.i. . ahhoij, }) ro pay ihc laid Icvcral iiirn'' of nvjne;y in the laid lecond, 
third, aid I acrili p, •(mile'- abovenienti»Mied, te) him the fiid lyUUnm^ 
the la.d Aic.xcm V; aftervra. d-, (e) wit, on the tenth day of yiptily 
in the w.ir of ( ‘ n LoiJ if)']..), and ofteji alter w.irds, at London 
aforelaid, in rile paiilii a»id ward .if uel tid, w.is : ‘oueff 'd hy the f lid 
^ [ lyj ] IFiUlfniy hut hatli in.-i rto \\']io]'y relulhd, and y‘ doth refufe, 
to pay the Linu fv) him, v/hjo. i',-(ai ilu laid lAiliiani [\\\\^ that he i> 
injuicd, a. id hath damage to Lire value of lour luij..l.t.d jroiind... 


IrnpaiLmce. 


i;id th. 


..up]''! lie bimy-’ iu"L, >\c. 

v/if, I'llihty j'e\t anei (he ircirow (d the Holy "^f'rinityy in this 
lame 'leim, until w Inch day the laid ///aAv.'/^iAv had I^ave to imparl 
to the laid ])iil, aiul ili an •<) anlwia hcfoie tlic lord the king at 
ll'\jiininjL'y ^ come as well iIk: l.ud JPUlnun hy his laid attorney 
Crncnl ill''!. V' die laid r by i 'l^ucni S/ynci Ids alLorncy ; and the faid 

the fiujna,iliiHh //v.v(///r/tv delends the li a re and injiny when, (Jkc. and as to the 
and luuiUi fccoiid, thiid, am.d fourth promilcs and uivlertakings in the faid 
djclaiat:)ii .:b‘ ,v. n.-m- lom J, the fud y/A faith, that he did 
not ailume npoii ju..d'cn’ in mannci iiid foriii as the l.iid JVllUam 
abiAC' tonipi.-ms aMiiut him , r.ndof this lie puts himlclf upon the 
Pica ar, to Hit c'^iiiUr), and (lie 1 cd Pi iliiui'i theieot likcwilb ; and a.-, to the faid 
firll (.cunt Pili; piomiie and undcrtedviug, in the laid cleclaialion abovx'- 
nientioiu/d, the laid ylUxnniKy iaith, that h e^b^ virtue cf the faid 
bill of exchange in ilie f.li promifj anl||j||Hti tiiking ahove- 
nieutioned hy hnn as aforeiih! nv.d •, ought not to he charged, 
becaiile niot? dm,; A.il th.c K.ui L'.ril Chnuden at rile fad lime of 
Lard cdru,'.^ iia.kiiig tile laid hill i t ).xchaiigc, (»r at any time attu'wards, was 

v/as not a i... p.-ifoii nling corjime.LC , prt telling alfo, that tht laid Jiilliujnj 

attiiu faid time ofinakijyg the laid bill of exchange, was not a per- 
fon iifiug cemn.e ce, the fad //'///A/v/i by his l.dd diclar-hion 
arntrchain. ^ ^tkove luppeies , nm’enlrdefs the laid Jlcxinuler for pica Iaith, 
that alter ilie tv -ny - mud. do of m the year' of Cl ur 

fiMutr 1664 , and btf '( '• e making tiie laid bill ot cxch^aig^, to 

wit. on the fwenf v-fli il do' <;f OMu'/'y 111 the vear ol Our Lord 

thatth^j b.llvvai, ^^93 abovclald, ill Lohaon inorclaid, in the parnh aiid waid arore- 
^ivenfor money fa[d, the laid Lord Chajidois Jii'A played between themlel\ es 

loft atlui/arcl by t /iinn gaQiC eall^d hazaid, and that the laid 

Lord Chandoi: thtii end tlicre at that game, at one time and at one 
meeting, loff to :fie faid IVllHam the abovementioned fniu of 
one hundred and iv^'ciity pieces of gold, called guinea'^, and that for 
(ccuring the of the* faid one bandied and tw'enty pieces 

of goltUeil by liim the Lid Lord Chiinddn to the laid JV'iVdiam as* 
afuH faid, h.e die laid l.9)d Chandah altci wards, to wit, on the faid 

twenty- 


>'^',(1 now here at tliisda/, to 


4;hant \ 


and that ti'a' r. 


fhe plaintiff. 
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twenty-firfl Ci.iy of OMober^ in the y.Mr o' On; f/ ': J 1^93 
at the pari fli and waid aforefaid, direct- d hj > in d Inll ol eXviKin, 
to the laid arJ by che I'l-r.- hill of exedu'-hye lIk* l.a.l 

Lord Chari loh rcrf’ieitcd n:r.i the laid x>'fi<lrr to [viy at a ir.onlh 
after fight of the faid bill e\eha''ge iKe ftid fini ol' Oiie hLinibed 
and twenty pieces of pyld, c.iiled ginn-M^-, to tfi-; 1^J^! //0///.7,v7 ; 
and afterwaids, to wiTj on the iiii.I t\ ■ r.iv- -i fl th d.iy of O.'Gi'cr^ 
jiithe year Jail abovt-l.-id^upon fijnU of tl- i.j,i f. i'i b-i; ol’exchange, 
he, the laid /luxandfr^ at L^ndoa af. iielaid, in >h(-|,.nilli .;;id w.rd 
afoiefaid, accepted the: laid oili of exch.-noo f,-, dne jxVy inent of the 
faid one luiiidied and twenty |>i..ces (•{' -uid al'li.n.'d upon 
himdeif, as the faid Jk^tllnrnhy the <Li L»r lo -ii a.-ielaal ^'inve hath 
fuppofed ; by re.ifon of which premd * and b-/ 1 j fx" tb - liatnte 
in that cafe nh.d ^ and prov ided, the l.ud in If bill <>{ him 

the faid Alexandn' as aforefad accepte-i, and if. .trcepLine.; il: leo:, 
and the proniife and unJertatwing <d' hnn biL fad .//■ b / him 

the laid Alexandtir l\% albrefaid ni.'dj, becariie .e. 1 v/eo , .aut n )\vaiv, 
void and oliiofoicc in law; auuLhisi.. I'-j* -ih, ti^vtio'y • wheic- 
foie he prays judgiiieiu, n he by virtiu o* t!v ' lii oi exchange af're- 
faid by the aforclaid Lrrd 6/5./////c;/y, again ll 'he fern of th. fiarnte 
aforelaid as albrefaid given andinade, and !)y liiin tla-fiol /d 
ill form aforelaid accepted, o ight to be cliargi d. dec. AaCi r;’ * fnd 
WilUam faith, that he, by any tiling by th.. fn 1 An’.tanucr above in 
pleading alledged, as to the firil pronala a; i’ .ind, r. iLing :if ircia'J, 
ought not to be banedlioni having hi. .i iid action tih./eof .igainll 
him the laid Alexander^ becaufe he fi:t)i, that the plea afoi .faid, 
by the faid Alexander in maiiiKi and for r- ar)refiid edvive j'le.ui.d, 
and the matter In the lame c-av^.iin-. d, <n-c n 't hidiciciit in aw n) 
preclude him the fiid iridiu.'n i - /ii -a/.’ni; 'd' ...id c r : n 'v i^^of 
againll the Uid AI''xandi r , t; wnu h f !-i ,dv.i h- live l.dvl If'iiiaiin 


i.’vSt'ff’T 

I ‘..-ui. 
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C.V oi OI 

*' I 


ia.i-l 


Wil-. 1 v.i ); C 

II 


any 

f 


hath no nccellity, nor i;v he bom id -‘yy tlio 
manner to anfwer ; and this he is ready • 

want of afithcient .mfwvr!n:hl^ babd^ ir* t i ..d 'iAa.n ^ oys 
judgment and his dmia.ges-bv occih* n of iv'n-pinfoi m loce tjf 
the laid firlt pioniife and ncidei taLing, U) b. aupivlpod to hiiii, fee. 

And tor caufc of deiranr'n in law in lin-, heh-db a.o' Oid.iig to ilu: 

form of the Ifatute in tl.it efe made and p'u.jned, Iv' -he faid 

WiUlcmi Ihewttn, and ic. the ton:! im. dc nono'oues, th f* caims 

following, that is tnfay, tlxit rbe pi^M ,i. ...n-nints twhy loihe 

general illue, aiut alio is d .unh*, p piv. xa.l, <■ le .n t^nn, n.i.d e-aaH> 

torm, and ailo i.'. no anl..er to the djv.la- .nio i oi ircla.d y\iiJ file JoJnder in dcn 

fajJ Alexander faitli, th. it the pLa aiou-fud by lii.n th ' Lid 

Alexander^ as to the In 11: prouiil. a:id uiideiia^mg in nunicr and 

form afoicfaid abo\ o pleaded, -ind tiie ni..tLe! iii th. . t aiie l iiVuvni-jd, 

arc ix-) 0 'l and fnihcivnt in law to b.ir him ilie Lid lyiiUnji fiom 

having his faid acLi-.>.n ihcrecfag.iinli: Iniu the laiil dic\ynuh’r\ wlinh 

feid pica, and the niaticr in the Lm-c contained, lie th.e la'd AL'\a‘hLr 

is ready to veiify and prove, as liic coiut, cvc. A.id bec.tal. Jvj 

feid William hath not anfwered to that plea, nor h:th:rt.o tii any 

manner denied it, he the laid /Lexandcr^ .is before, pi ays judgment, 

M 3 and 
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. as wtll fo tiy tiic 
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'■ squire old.ini 4 <'; 

yif jud’Miiiiir !'■ 
pLintjlT 
the dtrnurrtr. 


1 crm, 7 . Will. 3 * In 15 . K. 

and that tr.e fliid ll'lIUam may be barred from having his fiid aftion 
thereof Ivm the fiid Aicxaiulci ^ ab to the faid hrft proinif^ 

and iind<a tjkn;;.:) i>ut iiecjufj dr: ccart of the faid lord the 
king nuvv i- not yet advifed of il‘-ir jad^ iicnt to begivenofand 
uj>oii die prenii'*'^, day tliercipon i" riven to the parties aforeliiid 

before the lord llic king at until next after 

, to h'-ar ih‘ ir judgincnt </l .::m1 C‘ ncci'iiing the preinifes, 

for ll.at tlie r{>int (d ti e laid looj di.' .ring n; jtot yer, he. And as 
vvei] ro dir ij-nr aforelaiu, ili-j p.ii ( u s c'f» lDIcI, above 

i'.lned h. thr conijiiv t*> b** ciiv!., ns t> nigane what danin:>;cs die 
/ji:l jjculi ,allj:ned by ocf'aiioa of the piciniles 

rdorclaid.^ wb t ig ijii dic [-airic' aford^iid have put thenifclves upon 
t'lc judgiij^i.t ci the ccairiT ;f jun-giueni thep'upon lliall liappen to 
be given for the uud .ig^nnfl the faia JUxajulcr yacoby 

k^t ajuiy there’ I Of. 1 r<>'ne b*fo. c the lord the king at ^^rJJminfier 
at the ithd day, nfod vv'i v nchthcr, he. to take cogni/aincc, he. 
bcCuufe w-Jl, ae. 'i'ho fiiiic dj.y i-, given to the parties afore- 
faid the jc, he. 


Cnfc 86 . Hulky r^ainji Jacob. 

was :in action on the caie brought upon a hill of exchange 


To un ririi<^n 
brought l'> 1‘^i 

fayee agv.:r.il tit 
acKftor ot a ini 
of cxchun^c ivi 

320]. A PITA 

that the d'fii.t.- 


ngainit the acceptor, vviierfein the |)Liiniiii’ ices forih, that the 
bill was chavvii by my Loru Oundois upon the defendant, for the 
payment of one luiiidrcd and guineas to the plaintift', 

'riien h.e f'ts Ibitli the itjiom f nicrci}(WfSy and tliat bofli the 
M.w « {IrmicTy {\\e puthiityjfdrA acce->io}y were perfons uling trade 

^and the dawaijj merchandizing, and th.it the defendant had not paid the, 
tsJayed at i:a- c. * 

Uud; tha//. 

The defendant, by protestatiok, fiys, that neither my Lord 


dt^a’wer Ic A at 

. 1 Chancloh or the pLnnliiF wem perfons uiing merchandize at the 

^ivecting rii'w ijaI . i ' m i j ^ • r 

32 ol. J and i!...t time when the biu (d exchange was drawn, or at any time after- 
the bill w.i, wards. 1 hen he [dead*', that afmi the inakingtlie Aatute l6.6kr.2. 

drawn and 


c. 7. of Gamiiig, and htiore the laid bill was given, my Lord 
peptt^d aw. /icr-- plamun uid play ..w tZ/lv, at agame called HAZARD j 

wey niecting did lofe one hundred and 

!that by 16^ Lor tweiuy guineas to the piaintifF ; and that, for fecuring th«j payment 
.3t. c. 7. pIII'.cl:- thereof, he did draw the bill of exchange uf'fn the defendant, who 
fitiC5wl.a*,kcv.f ;,ccepted th.e fame ; and that, by viitue of die laid thitutc 16. Car. z, 
■^^Uortrt'r.c c- 7- acceptance was void inlaw. 

time upon ulI;, pUdiitiiFdcmuried fpccially, and Ihcwcd for caufe, that this 

we Wf/; IS good, amounts to the general ijjucy and no more. 


'I'hc defendant joined in demurrer. 


fuch j>U, 

"does not air.oi nc 

f/. 

> and the de- p- better iindcrflaiidinglhis cafe it may be nece/Iiuy to ftate, 
^wrlo^givcft^hi theftatute 16. Car. 2. c. 7. enadts, I hatifajiy 

evidence under that lAuc, or to j lead it f])eclaily. — See Stra. 113 5. S. C. i. S.ilk. 344. S. C. Carth. 356. 
t®. C. Holt, 328. S. C. 12 Mod. 96. S, C Com. 4. S. C. 1. Ld. Riy. Sy. S. C. 3, Ld. Ray. 136. 
^me,4. Poft. 351. 2. Med. 34, 4 Mod. 409. i.Luiw. 484. .Stra. j 155. 1249. 4. Com. Djg- 

'V JuAicc of Peace” (W. 42 ). 4. Bac. Abr. 65. 2. Bun. ic8o. i. Bl. Rtp. 245. 2. Tei. Rep.439, 

I ^ “ lierloH ' 
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<< perfou flull pliiy other tlian fl>r rvaJy tjf.- 

“ one h undr pounds .none tune iij'v.ii <\\ cred't, Juj w\[\[ i 

fhall not be Votind to pay it ; bul rli.* ri.jiti.ivi t u* in * ijnu^ J--^' ' 

and all judiiincntf., .xnd urh. r . als auvl deetU, aiid (ecurjdes 
whiitfvK". cr lor Inch 1:1 Vi“7, ibali In; void.'* 


'I'hofc wh(^ .ir;^ru j J tlus plea f.ii 

j'lRsr, 'rhac the ituLute of CTnnni i cainor In* [deeded to this 
action, In cMul'e it is no .'nuver ro the ci'/t >.! r.*-' Tr'rch.'Hit^ ; lo that 
the clecLir.ilion is tmr iiv>twi’'*'nLi!id'ny, thi'i plea. 


^ Secondly, It is not alkdpy<l liut tin; mon-y v/;t> loit iqvnii ^ f j 76 1 
ticket 01 credit, 01 that it wais not lu.d down ai rlu.L tune vvluai it ^ T 
v/as loft ; lor in kicii Cv'Jes endy tl'te coiVa'a a-e vosd, ^.•^v by 
this way of pi adiiiy^ the defaubint has not f > much .’*s brouglit 
hiinielf Within tile i'.ii view (vf the ftatut*, wl’u!’. w.u uaid. aoiiwift 
deceitful, diihrdert>, and lkCv ft : vo pa’ nine,' .ai*i th.T.io. e dcdL Vv >l 
iuve thebcneiit of the conlln»uen::.d p'u t ■)! die lave, v.iueh \z thc! 
avoidance of liie centiaet. J^ui tins iiat’ue dw. rvt hinder die * 
plaintift’ fiom his aelion, hecauie Iv' a third pci(n'\ lend not 

concerned inihcgannnn, may piojnde the payim nt of the money 
upon a good conlulcratiom As if a man h. •!’ Ah(r,c <i hundred 
pounds at one lilting, and give jud.meni for ihe [niym~nt, and a 
third perlba pioinues the wi»inei, in e janderaiion he wul not 
take out execution within a yeai-, <-hai he v/ill pay the money, 
this is a gf>od proniifc, and will KuhI him, bccauic it may have 2 
reafoiiable beginning i foi pi >!):*hl, the i* ler vrould not plead to 
theyem' facias^ or take an\ ad'a.nrape of the ftiiune. So if //. 
win above one hundicd pncnls of />f .ind at the iiime timers 
indebted to ( 1 . in the lik<; fiun, ax)d then both /. end /->. Kcoine 
bound to C for the p.^ymein (d* the »» V' a grhrd bnuch an f 

not to be molded bv ihc lielut's d''’'-s .v-Hf b mj -^9* x 

again ft thi. jeceptor, he nuift row' an ' 
tract of ids own, ei:d ivJ up<'n 


con- ' '■“‘f* 

_ t iH If' 4 > 5*^ 

1 . - , . . , " f ■ : 

every indoifer urn' i.'lctv kv'cat--, ;or J iin'idf- ?Jid iIk; cLMuLut s:.lu. 1^5.343. 


e.' 1 \\j\i 1 

, ej"' ' w I'h 


ad:i 
« itlun 


in 


this cede has mid^ ’";ak--n to y-.w •h'" 


i'ubfequent conn 


1 


le'.'k b) n:n 


i-’n' 


am 
i'ranld^ 


n; derev 
inv L'u ( 


\ nprm a 4»*^* 
t UL iois 


for ids iintUit ''vn,; *-“n 1 -bi 

within.thc iiiteni «*i h’ne! of the 


.anjp^f (.-/{he (btiite, bat died fendejr. Caimot; 


t-' 
1.1 J 


to tb, a^uinuj, is neibier 


I'hirdi.y, (t ii not averred in die plea, that the plairaifF 
HujJcy did :ie>v pt the b‘»i lor ivenrieig; the nay.nont of the iiKiney 
loft at play j and wiUiuut inch averment it is nou within chemuui- 
iiig of the ftatute. 

A cGiitra. I iRo'C, To the ct#Ro:n of rnercluint^, it need iv'^t be * 
ard'/vviwd, as it is lit foith in the di clarari'in ; for theic is Ipacul 
nutter enough, w’h', eh alteis the cuftom. It is truj, there is a bil) 
fet forth, winch is alkdged to be diavvai according to liie cufto-n of 
merchants, but with this impediment, that it wus drawn a.s a kcu- 
fjty for the payment of money won ^.t play, wliidi bill ought nut to 

M 4. be 
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Ht'sizY be taken by law ; fo that though the cullom is admitted, it is 

agamji avoided by an nci of {)arliament. 

Jacob, ^ ‘ 

As to THE second objection, the jdea is, that did 

accept the bid ior the fuin for whidi it was drawi*, wluch was 
fur money v\'oii al play ; it is ^7 contract for die payment of fuch 
nioiiey, vvlr'ch ijr v-.ad by the: ilafute. 

As to TiiE I'HiRD OBJECTION, If t’nis /lioiild not be within 
the {i-irutc, btC-.'Ue it is a jvw luulertakinj;, then it would be 
e.iuiy eluded by one lo be bound for die money lod a'-pLiy, 

' V. Inch is a new underuK.ing fur the payment j and fo the fhitute 

would be ol vtiy in tie ufe. 

4. Show. Dixon FouRTH.’T) , As to the cxceptiwii, that ii a plea which 
jp. Thonij/on. araoun.s to the linie ; a man in niany cafts may plead 

fpccird 7 iialtcr tu :ooid the pLiintiif’s acdion, though he might give 
It in evid 'iice upon tfiO ^Oicral ijj'uc ; as in debt upon a bond 
* againft a j ‘/ar ci^v. .*/, fne may plead courrtnre^ or give it in evi- 
, dence upc'ii nen c/i Tiic law here pleaded is conlilfent 

v/Uii the adtiun brought agairdi: the defendant, which he has confeiTed, 
but hasado \ \y:\\‘i:djpccial fU'ittsr to avoid it. It cannot be denied, 
but t’nat ii tii^ aclion liad been brought agaiiiil my Lord Charidoisy 
|.Bac. Abr. 62, tlie drawer, upon the lefufiiot ^acob 10 pay it, ?ny might have 
taken advaiitage of the flatutc, winch is an argument that thp 
defendant ihai I alfo lake the fame advantage, becaufe his new qoiu 
trail Hands upon the former confide ration, and it is but a farther 
fecurity for the fime money loH at play ; and his acceptance of the 
pytJi. 356. bill is an exprefs proinife to pay it. Now this gaming inuft be 
either upon tick or for ready money j but it is plain it could not be 
for ready money, for then the lofcr would not have drawn this bill 
for the payment of it. 

Whereupon judgment was given for the defendant \^a). 


{a) See now the 9 . jftjK. c. 14. 


. Cafe 87. Wilfon againft Howard. 

Il declaration In Hertford, 7 Ij^DWARDUS WILSON nuper de villa 
hrefpafs for tak- to wit, Sancti Albani in com. prad. innholder^ 

attach, ad refponden, Johanni Howard de placito qitare 
^ ""oi et armi^i5 c, domum ipftus Johann is Howard apudvillam 
Sancti Aebani prerd, fregit ethitravit et bona ct catalla fuu ad 
L ^7® J valentiam decent lihrarum adtunc et ibidem nuper inuent. cepit et 
ajportavit ct alia enormia ei intulit ad grave damnum ipfiiis 
JoHANNis Howard et contra paccm doniini regis nmic^ 

Af t^W^/V/f^/Vi'JoHANNES^^r JoHANNEM Leiihi ai tom. fuum que-- 
ritur quod Kdward us Wilson viccfmo feptimo die Ootobris an- 
no regni domini regis nunc^ i^c, vi et arnus^ O’t, domurn ip- 
ftus joHANNis How AKD apud villam Sancti Albani 
fregit et intravit et bona et catalla fu a videlicet viginti modies^ 

ANGLIC! 



Hilfiry Term, 7. Will. 3. In B. R. 

ANOLICE four lends,” irlthi Ip/ttis Joiiw’MS K a I WTi,iai#'t| 

valeni!nm^< 5 \. adtunc €t tflflrm r.iipcr irpit ct (^rrfrr^it 

totfjm tranf^rijjionnn prrCiL apri-iirh vk.[!h: ' fcpihn') .ti: 0 ::.i»'is 
anno rcgni dirli domini r.gis f'pt’.mo j 'pradif'-Jj nf'i^tc di'cini'^/n 
fepthnum diem Nrocjnlr:: lane p? Jr'^ui-n. div: rjn diehns et j.\ ij’is 
coNTiNUANM)o et alia inormui ei ad grftve dai^matn ipj^s 

Johann I ^ Hov/ARD Lo'ntra paerm^ i:' unde dicit tjuod lUtLi n- 
rat, I'j} ct dam>i'‘m hahtt ad vaLntiam -vigiuti Lhrarum it indi 
^rodiiclt fedan:^ 1 . 


Wilfon tppainjl Howard. 

^^RESPASS for taking feur loads of v/l'cnt, v/ith \\ cvatirawnido 
for a whole tn/'nth. 'Fhcrc was juJginoiit in the oiiiiiion 
picas by nil didt^ and a wiit of error brought : and the erroi s 
fi/ligned v/ere, 

First, That the words viginti nodics tritid^ ANC'rLicii: 

four loads of wheat,” arc infcnfible , for nj'jd: us ilgnilics /'//y/\'/, 
and it is not polhble to make four loads of twenty bulheh. 

To v/hich it was aiifwcred, 

First, The ANtiLiCE is void, and then the viginti modio; 
trltici may be v\'ell underftood. 

Secondly, It was nbjecSled, that the ticfpids is for breaking the 
plaintifPs houfe, with a continuandj tjta>/i tranfgnJ/i'jncm foi a 
month i whicii cannot be, for a man inuil iiavc Ionic tune to 
reft. 

To which it was anfwcreJ, that the coniinuando flicvvs tlie taking 
was not all ai tbclainc nine, like liiL c \L in Tiii- \ lar-Boor (a y, 
where trefpafs vras brought for taking his iwo lu.id, of 

wheat, with a coniinuando divcrfis diefn's tt \di.!/ao^ fn>in fi.i’i j d;:y 
to fach a day; and held good : for a tieipals naiy b-j en m 
taking fucli a quantity of goods which eaniioi le r-aniovcd lu one 
day, and th( reforc the continuando is to ibew hov/ it ua^ d>;i]e (‘d, 
Befidcs, where a coutinuando is not \vf il ]•,<!, and cn iir da- 
mages given, it thall be intended for that on'y winch c.ui li.n/e a 
continuance fcj. 

And fo was the opinion of the Court in tlii ; c.if^ ; fn tlie 
taking the coi n is laid to be on lucii a day t onhnuond') if anj > r> (Jt'iUi m 
preed, fioni tlial day to fiich a day, which r- inl-nanae, and lb 
damages could nov be given for that ; and a conUmn o.^iu i>w laid 
quoad fratiioncJtL dorius as well as pediiais aiLju.a....c. jhit of that 
jt was doubted; foi if it bad been contlnuam.j t: aa! n •dtoacjn 
prtuL generally, it had bet u wo. enough ; but it is tAian tranj- 
grejjionem^ which cannot be for brcak.ing a houle. 

5. Coai. Dig. ‘‘ Pleader” (3. M. 10.). i. Sid. 31^. i. Vou. 36^. zz^. 245. 
Ra>. 396. 

(a) Year I’cok zi, Ucm. 6 . pk 43 - ^ FO -•M''cl,253. G.Mod.j'S. ’.Salk 63S. 

A. KoU. Abr. 549. F) ^ 

^ There 


Cafe 8J. 

In ticrpafs |bi 

'vig.r.ti mcdiQStn* 

tici, Ah! G net 
four Id. ds d 
wheat, the 

ill be re. 

jUktI. 

Cro. Jac 120 . 

2 Roii.AIji 254 . 
I. Sid. iSj. 

3. Lev, 336. 
Skm. 42. 641. 


yidi' I. Sid. 319. 
1 Lev. 210. 

6. IVfod. 30. 
z. Salk. 638. 

Trcfpjf-> for 
bitakrtj.^ the 
I Liintift houft 
and taking his 
coil), with a 
“ iovtimuindoto- 
“ /f7,v. tranfgyej- 
** Jurem for a 
“ month,” ia 
good. 

* [ 179 ] 

2. Roll Abr. 

51 - 5 - 549 - 
/.Sid. 319.253, 

224. 

I. Vent. 264, 
Salk. 639. 
Comb. 193.377. 

3. Mod. no. 

8 Mod. 40. 

I. l. Lev. 210 . 
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afiibrtak-’ There w.n?' a.vc>th£R objection, viz* that the dcfen<tint 
s^;%^oodji 'Mitn Ijq^^ cataiU2 adtunc et ibidem niQer invent: cepit^ U’c* which 
^founcT’^isTit one and the Lme tune, 

'I'o v/ni\ ;i ir v/as aiif’.vrrcd, that tha word nuper relates only to 
the time of <;er Imii liic time i-> not nuteruJ, tor he c.in i^ivc 

in evidence tmt on L.tkiiivr. 


^toncous. 


'I'liE jon^. \ii \'r was aflirmcd. 


, ^Cafe 89. 

Aik ind^dnunf 

fiesagajii<lrT^t'- 
Jtirs ter rtj.pp'j 
Vi account within 
tile tinn linijttfl 
by 43. c. a. 
qua 

S. C. 3. Sai. 

187. 

*’SX.Comb. -74. 
Ante, 96. 

a. S.ilk, 175. 
jSo. 

%> Salk. 525. 

53 J‘ 

A Mod. .56 96 
4. Com. Dig 
" IndiOtmtr.t" 

(E.). 

I. Conft’6 Eotf, 

ao 4 . 

^Tcr. Rep.246- 


'i lie 'jj Ciomiiiir.o.s ar.cl Anotlicr- 

T>Y j\.yy EL... r, i.i. The diiiu Ir.vardep.s and ovc'Teci", or 
^ lu..h <*r them (hall not he K t Iv./ riciiixcis or oLher jiilt 
exculc, to W illowid l>y i wo inll'.ct ol the j ' aco> OliIu v/iihin 
foil! days aO r ihc < lui <j 1' llieir ’.C'n, and niur o-hc* overfeers 
nonimateJ, n\akt* and \)c]fl no co two jufh.ces ot the (x:ace 
line and {xn cvr atcoo;j.>ol nil Uinis (dmon.-y by them leceivedj 
“ or tviicd anti leibed and n< i i ee'eivf'd, C.:c. nnon j-aiii that cvcj y 
“ one of chem ih.ill twvaity fbiii'i)7i,s ; which may be lefvieti 

‘‘ by dittrefs by vva ia» f i)f two jnirn'es ; and in dlcfect of fuch 
dillrLT rw'o iidlic-'-. in \y trornmit him or diem to the common 
gaol of the c vaniv, ihri' t<» re-aam without bail or main.nri'/.e 
‘‘ until payment (d the iaid linn a.ai aireaiages.” — And by tlic 
fointh fection it i.seiucled, That rv/o jnilices fhall and may 
^ commit to the liiul piiton cv yoae <vj the laid chuichw\u*dcus and 
“ overfeers w'hich lhall lehue to accuuiit, there to remain witliout 
‘‘ bail or rnaliipri/-c uaui he ha’ c niadj a true account, and fatif- 
iicd and paid fo niuc!i as upoii the fud accoui^t lliall be rernain- 
ing in his hands 

'The defekoantc. were indicied at the fc/Iions, for that they 
being chofen ovcriecrs of the poor of the panlh of Lynn for the 
year 1693, and having taken upon them that oflice, they, t*/ 

£orwn^ did collect and receive fcvcral fu ins of money tor the relief of 
the poor, and did refufe to account with in four days after the c;id of 
the kiid year, and, after other ovt rfeers were nominated, to give aii 
account to tw'ojufticcs of the peace ot the fums by them received, 
and to deliver over the fame to the new overfeers, but converted it 
to their own life, and did ufc other fraudulent pratlicei to deceive 
the poor, &:c. contra for 7 nam Jlaiutiy ^c. 


This indiiffnient was removed into the court cf king’s bench by 
certiorari ; and the exceptions tu- it were, 

First, That an indicStment will not lie for this offence ; for 
it is grounded on an a6f of parliament, which appoints the over- 
feers to account, and provides a puniftiment for refufing, viz. 
to be committed by two ju/lices of the peace till they account. 


{a) By I'j.Gto 2. c. 7. “ Tlie over^ “ be verified on oath : and if they do not 

** fccib Ihal!, v\ithin fourteen days alter “ account as theadt dircdls, twojufticcs 

other overfeers .ire appointed, deliver “ may commit tlicm to the common 

ill tlieir accounts to Liduvcrktrs, and “ gaol until they fiidU account aral pay 

** pay the bk'.ince, whjcii .iccounlb ii)Ji •* dit balance.” 


nnri 
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^ :md pay what remains in thc'r hands, there to rrr.'i.ilii v/iLhoiit 
“ bail/’ So that this being an olrcnce ni:'.cie In' a ihi- 

tute, which was not (b at coininon law, and uip-ctin .; livjw the 
oH'end.; fhall be punilhed, that iiiufi: bo Lhereau dy, and no other 
can be piirljied. 



The 

CoMNUNOt 


Another. 


The CouR'r. The overfeer-' arc required the q E/Jz, 
c. 2. f. 2. to account, and theii rcnilal is a v.oiileinpt oh tlie i.o.e, for 
which they may be indicted: and as to that, there is no ditVe-'cnco 
when a tiling is enjohied and ivhen it is prohibited i'y a jl.iture ; 
for when it i^ prohibited, the party fhall ii'-t only luv o h. . 
for the injury done, but the olFendcr ihall b^ punniied at tlv* Liu - 's 
fuit for the contempt of his lav/. It is true, tv/o jullices of pe..co 
have power to commit the ovcileeis rcfulmg to account, which is a 
proper mciuis to come at the right ; but it does not latisfy the king 
lor the coiitempL (a). 


Secondly, If an indivihnent will not lie for this ofrlmce as fl*t An 
forth, it will not for the fraiuhileiit priu tice^ mentioned in it, tor f> auduktp*\ ■ 
becaufe it is too general (b). And lo it has bi*eii adjudged in like ^ 

cafei', viz. Where a man was indicted for being d t nm/uon mi/doer (c)^ 
it v/as held void without laj'ing feme particular olhaice. 


Thirdly, It is faid, tlnil ‘Mx-ing overfeers of the pariili of 
they did collect fevcral fums, &c. but they have laid no 
venu^whcic the money was collected, neither is it mentioned what 
fums were received. 

As to 'ri-iE orji-.CTioN, that the indlelmcnt docs not fot forth, 
what fums were colIe^Sted, it is not material, for tlie offence is for 
not accounting. 

Four'I'HLV, 'I'wo nrc indicted ; and it is fin’d, that they 
et uUrque corimn\\A receive money, wiiitli llvy had not biiiuglit 
to account.’' This i^ likewilc void for i he uuc-uaimy, baMufe 
the aiSt of one is not the a>t of die iRliei i as vvhe.s 1 Jiir were 
indidtcd loi ufing a trade contra fornuun ih>i uti (d)^ Iv-risng forth, 
that tlicy it utciqixC eoruni" did uie the trade, if w;e quailed 
for this rtafon, lor the ubng of , one cannot be the uling of the 
other {e). 

* TiijJ Court. I'hough it be tine, iliat two cannot be Indl^rted 
for rcfuiiiig LO I'jecome apprentices ^ becaiiC die fei vice ol'onc car.uot .. RoJI, Ab. 
be the fei vice of die otli« yet two may be i:idichd foi n cheat ('yd, 

Ijind for Icvci al ocher utteiice!. 


Indictment 
.igainll overfeem 
Ibr not account- ^ 
ing, need not 
flatchow much 
money was cd- 
ledtcd. 

Cnith. 256. 


An inrli^tmcnl 
.igainlt ovEa- 
sEF-'*;,cliarginj 
tir't 'iiiFvand' 
ctuh if t},tm re- 
c;‘ivctl money 
v’dliouL bring- 
ji'.g ii to account, 
IS good. 

* [ 3 / 


2 Hawk. P. C-F 
ch. 25. f. S9. 
Fitzg. 56. 


fii) The Count! Jard uj on this point 
ofliii^vale, b. C 3. .vilk. I^7. j b u Taid, 
that an indjCtivtia at fcifion.; lt« insto be 
\yitliin thf llaUitt, S C. Ctnob 373. 
Ar.tl the CVuit has rcluled on wr/.t;; to 
qudjh an indiCVniciit agamll oveilctrj Tor 
liot paying ovtrn.oney to tht^rfuecHlors. 
Rex-v. Js.mg, 2. btia. lagS. 


(/>) See P.vx V ' J i/I:-ii, 2. TuiniRep. 

5S1- 

(c) z. Roll. A It. 79 
(J) 2. Roil. Abr. LH. 

(.J Salk. 382 z St if e.u’fs, 221. 
Stia. 623. 2. l.d. R.iy 

(f) See Binfuki 'r. s.o’ndtr', 7 liurr. 
9^0. j Rex't/. Youn^, j. 9S. 

LiufJ-Oii 
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A declaration for 
negligently 
keq3ing a fire, 
by which the 
plaintiff 'b Jioufc 
was burned, 
▼ 1 *. tnfand.lut^ 
faftitionii/uSf ot ~ 
fiamenets, C^'c. is 
good. 

Ante, 87. 

Poft. 324. 

5. Co. tj. 

Cro. Eliz 777. 
7*4. 

Show 310. 

4. M< d. (j. 

^in. 142.1 
Comb. 306. 

5. Com. Dig. 

«f Pleader’* 
(»P.3)- 
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Littleton agahift Cole. 

r A N ACTION ON THE CASE was brought for negligently keeping 
his fire, by reafon whereof the plaintifPs houle was burned, 
[ VIZ. in p.'iri^tibusy in partitionibus fenejlris^ in operibus ferrariis^ 
\ ct ornameni^s cjujdetn domus. 

And upon demurrer this exception was taken to the declaration t 
' Tiitit it was too general and uncertain, for damages could not be 
i gii'en for the walls and ornan^ents of the houfe ; as where trefpafs 
was brought for taking diverfa geyiera apparaiuiwi (a)^ or trover 
for goods cum aliis implcmentis et necejfariii (bjy not fhewing what 
they are, and v/as held ill after a verdidl:, for the Court cannot 
give judgment for fuch uncertain parcels (t,). 

It was argued for the plaintiffs that the aftion i..^d been well 
brought without the videlicet^ for the enumerating the particulars 
was but matter of aggravation and inference ; and this being an 
adfion wherein damages arc to be recovered, they may be divided, 
and the plaintid ought to recover fir that which is well laid in the 
declaration, and that is, for negligently keeping his fire (d)^ 

The plaintiff had judgment. 


(tf) Allen, 9. anyperfon in whofe houfe or chamber 

\h) Cio. Eliz. 817. any firt ihali auidcntally begin, or any 

(f) Salifburyt/ Proftor, Poll 324 rccompcncc be made by fuch perfon 

(J) By 6, Ann, c. 31. f- 6 No ad ion, for any damage tuffered oi occilioned 

** fult, or procefs whatfoever fhall be « thereby.** 
maintained, or proftcutctl againft 


PASTER, 



EASTER TERM, 

The Eighth of William the Third, 

I N 

The King’s Bench. 


Sir John Holt, Ktii. Chief 


Sir Th®mas Rokchy, Knt. 
Sir John Turton, Knt, 

Sir Samuel Eyre, Knt. 


"Juftces. 


Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, £/y. Solicitor General. 


M>82] 

Chamberlinc Harvey. ^CaCegi. 

Michaelmas Term, 7 . inil, Roll, 123 , 

Londoint, ^ DE it remembered, tint on Wedncfdoj next after Count in crcfpaf«' 
to wit, i ^ three weeks of Saiat Jl^/uha/l in this fame for a negro nave. 

Term, before the lord the king at IVcJhninJler came TVilloughby S. C 3. Ld. 
Chamberline^ Efq, by Godfrey Jt^oodzvardYix^ attorney, and brought *- 9 - 
here into the court of the faid lord the king then there his certain 
bill againft Robey t Harvey.^ Efq. in culbody of the marfhal, &c. 
of a plea of trefpafs ; and there are pledges of profccuting, to wit, 

John Dfie and Richard Roe \ which faid bill follov/s in thefe 
words, to wit, Loridov.^ to v/it, lf^illoi 4 ffhy Chamberliney Efq, 
complains of Robert Elatvey.^ Efq. in culfody of the marfhal of 
the Mayjloalfea of the lord the king, being before the kinghimfelf, 
for thaUthc faid Robert.^ on the firft day of September.^ in the year 
of Our Lord 1695, with force and arms, one negro of him the 
faid William.^ of the price of one hundred pounds of lawful money 
of England.^ at London^ i’forcfaid, to wit, in the pariih of the 
hleJJ'ed Mayy of the Arches m the ward of CheapCy took and led 
away from him, and then and there detained and kept poffeflion of 
the negro aforefaid from the faid firft day of September until the 
exhibiting of this bill, fo that he the faid Willoughby totally was 

without. 



CirAMBER. 

LINE 

agiwji 

Harvey. 


^ot guilty. 


Ji'Ji jp/ \uu 


ToJIeam 


V^ates de c\num> 
fiantibut. 


.l^ccial Yercli<f^- 
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without, and loft th-: life and biMiefit of the faid ne^^ro for the' 
whole tunc aforcfiiJ, and other wrongs to the laid Willoughby 
then and there diil, againii the peace of the faid lord the now king, 
to the damage id him the faid IViiloughhy^ oi one hundred and 
fifty pounds, and thereupon he biings fuit, <5cc. 

And the faid 'Robert^ by Robtn't Stone his attorney, comes and 
defends the force and injury when, and faitli, that he is not 
thereof guilty in manner and form as the faid [ydlonghby above 
compl.uas againfh him ; and of this he puts himfelf upon the 
country, and the Willoughby thereupon lik(*vvlfe: therefore 
let a juiy tiiercupon come before the lord the king at IVeJlminJlcr 
on T/'v /Vr/)’ next after the morrow c.{ /III S-hU\ and who ncither> 
&c. t.j rt-comii'/e, becaulc as well, &c. 'The fame day is 
given to the partu'S afm'daid there, 5:c. Aherwards the procefs 
thereupon is conthiued between the parties aforefaid in the pica 
afeiefau!, by the jury beixig refpited therLUipon between them, 
befuic the lord the king at iVeJiminjlcr until Tburfday next after 
fifteen da\s o'f Saint Martin^ ur.lefs the lord the king’s trufty and 
well-bel<)ved jQj>n Ilolt^ knight^ CJ/if 'fujlice c.f the lord the 
king, afliL'iicd to hold pLms in the com: of the faid lord the king 
himiclf, fh ill before come on ll''ednefi\ay next after fifteen days of 
Saint /\ la) tin At. Gail fib (dk London^ by form of the llatutc, for 
want of jur.'>i'., tVc. At which duy, before the lord the king at 
U\jrnnHlIr> , cruneth the faid IP iHoiiybhy by his faid attorney, and 
the ianl i ujlicc before whom, h.ath lent here his record 
before him had in thefe words : Afterward, on the day and at the 
place within contained, before John Hoity K flighty Chief fujlice 
of the bad the king, alfigncd to hold picas in the court of the 
l.iid lord the king before the king himfelf, come as well the 
wnthin-iiafiU'd // illonghhy Chatiihet line^ EJ'j. as die within-w’rittcn 
Robert lluivey, Ejq. by their attornies within contained; and 
the jurors (d' the jury, whereof mention is within made, being 
called, ccitain of them, to wit, Thomas Scricolcy Richard Martin^ 
Sa?nuel Slone^ Benjamin Ilodyfo?!^ Jeremiah Barratt^^i\{\ Nathaniel 
Spinlou'y came, and are fworn upon that jury ; and bccaufc the 
reft of the jurors of the fame jury did not appear, therefore other$ 
of the by-ftanders, by the fherifts of London aforefaid, being chofen 
to this, at the requeft of the faid JV ilUughhy Chainhc, line^ and by 
the command of the chief juftice aforefaid newly appointed, w^hofe 
names are affiled in the pai el within written, according to the 
form of the ftatute in fuch cafe made and proviiicd ; and the Jurors 
fo newly appointed, to wit, ^1 homas Rook Rieha}‘d A farthiy Tho- 
mas Ward^ "John Jf^atJouj Philip Brewjler^ and Richard Chaitncey^ 
being called like wife come, who being chokn, tried, and fw^orn 
to fpeak the truth concerning the matter therein contained, to- 
gether with the other jurors aforefaid before impanelled and 
(worn, fay upon their oath, that one Edward Chamberliney long 
before the within- written time when, &c. was feifed of a certain 
plantatign in the ifland of Bmladocs in the 11 ’fi Indies^ in parts 

beyond 
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^>eyond the Teas in hi? demefne as of fee, and of certain negro 
(laves, being (laves belonging and nppemilning to the fime plan- 
tation ; and the aforefaid negro flavr, lor.g bef{>rc the wirhin- 
written time when. See. was born w'ithiri the ifland nforefitd of 
negro parents, Ibives belonging and appertaining to the fame 
plantation; and that long befoic the ithin-wntten time when, 
See, to wit, on the twcnty-niiiih day 01 in liic vear of oiir 

Lord i6b8, by one U'^lltaiK aepi-ry govtT?:or, coiinrii 

and aflembly, being the r- prefeniaiivc*^ of that hlnnd in rhar 
behalf lawfully authori/.ed iiiid cornmiliioned at the iiiand ah^e- 
Lid, it was enatSceJ in tlxcie words following, 

An aft declaring the negro fi.ivcs o( this if and to be rivil tttates 
Whereas a very confiderablc p.'i^rt of the w(Mlth of thi'* jilap.d 
confifts in our negro Haves, witliout vvliofe lalx'ur and itn ic" v.e 
(hall be utterly unable to mar»..ge our plantations heit, iIkm-J. '. 
relieving our wants, and bringing rliat <:''iduier.do]r mcie.'le . , 
revenue wdnah this phcc attords to hrs etuRrs, ns viC'l 

here as in linglan(l\ and whereas Itw-tuirs have nh’n, a- c* 

other great inconvcnicncics have foJlow'ed, wiierc ui'.crs p^rfer.^, 
dying intcRate have left rheir right and interell of their negio 
Haves to he by hiw dhjnK d between their hein, executor*?, and 
admiiiiftrators, wdiciein the vaiious judgments and afrecbons of 
fevcral courts or jurors have (bmctimes tound for one, and at 
other times for the other; for a full remedy ot thefe inconvcriii ncu;', 
and to the intent that the heirs and v/idow who < l.iirn dov/er rruv 
not have bare lands without negroes to manure the lame, and 
that the condition, right, and intereft of negroes to all other 
and purpofes may he fully known and determined, the deputy 
governors, council, and Hllembly, being willing that rll anihigui 
tics herein fhould be removed, and the law in tins cafe be declared 
and put in a certainty, have ordained and enacted by the deputy 
govejnor, council, and aneniblv, and by the :)uchoniy of the 
fame, that from and afrer pHiblicamui hereof, all negro ilaves, in 
all courts or judicature and otiicr plaees within tins iHand^ ihall 
be held, taken, and adjudged, to lie eitatcs leai, and not chattel, 
and ihall defeend unto the heir or widfuv of any perfon dying, 
according to the manner and culloin of lands ol i.uheritance held 
in fce-fimplc; provided always, that no perion felhng or nlienating 
any of his or her negroes, is hereby litJd or ohligca to caulc fucli 
(ale or alienation to be mrulied, as is accullomed to be done and 
required by the laws of this ifland, as in all other real cl^atcs ; any 
iifage, culiom, or laws ^he contiary notv/nhRaialmg. Pro- 
vided this aft, or any-thing therein contained, ihall not be taken 
and deemed to extend unto any merchant, ftvlci, or aoent, bring- 
ing negro (laves to this ifland, and having the com'ignmcnts of any 
(laves under them, but that in alLrefpeots thf.y, their executors, 
aJminiftrators, or aiiigns, may hold, poh.ds, and enjoy, fuch (laves 
or negroes in luch condition as they niigh! have done before the 
making of this act, until lale oi fuch (lave or Haves hath been made 
ill the ifland, as by tiiil aft more fully appears. And that the faid 

Eduard 


MNi: 

Ka-^vetu' 
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Edward Chamherlhic^ long hi fore rin faid time v/hen, &c. at tfltf 
idancl afori-faiJ died (eilfd of his lilce ethitc, of and in the plaiitatioli 
and negro Haves aforefaid thereunto belonging; by and after whofe 
death, one third part of the plantation and negro H ives aforefaid, 
whereof the negro in the declaration aforefaid mentioned was one, 
defeended to Mary^ the widow and reli£t of the faid Edward 
Chamherltne^ in the name of her dower, by the laws of the ifland 
aforefaid; and the revcrfion of the faid third part defeended to 
the faid JFiUiam Chamherlinf^ as the Ion and heir of the faid 
Edward y and being io felled, the faid Alary afterwards, and long 
before the time when, &*c. took for her hufband one '/ohji IVltham^ 
Knt, by which the faid yohn JVithahi was feifed in light of his 
faid wife of one third part of the plantation and neirro Haves for 
tile tern’i ol' the hfe (.f Ins faid wife; and th^ fnd "'fobn IP'itham 
being fo f ifed, tl\c within •named n -gro, a true nad.'", Jong before 
the xeithin-wiittcn time v/lic'n, <5.:c. to wit, in the thirty-Hxth 
yc.ir of die reign of fZ/Y/r/’j the Second, late king of England^ 
bi ought Within thi.s kingdom of England^ and afterwards, the faid 
negro Have above-mentioned remained in the fervice of him the 
faid John within this kingdom of England for the fpace of divers 
years, from that time and before the faid time when. See, accor- 
ding to the rites of the church of England^ but without the 
knowledge or confent of the faid JVilloughhy Chamberline^ there 
was baptized ; and that tlie faid 'jchn IVitharn afterwards, and 
after the death of his faid wife, but long before the faid time when^ 
&c. within thib kingdom of England abfolutcly put the fiid negro 
Have cut of his fervice; and alfo afterWards, and befo»-c the laid 
time when, he. the faid negro Have ferved other fubjecls of this 
kir»'\dom of England^ and at the within- written time when, &c, 
within th;*i kingdom of England^ was retained in the adlual fervice 
of the fnd Robert Harvey^ to take of the faid Robert Harvey 
according lo the rate of fix pounds by the year for his waf>-cs in 
that behalf: but whether upon the whole matter aforefaid, by 
the jury aforefaid in form aforefaid found, the faid Rohcjt Harvey 
be guilty id the trefpafs within fpecified or not, the jurors afore- 
fiid arc wholly ignorant, and pray the advice of the Court here 
concerning the premifes ; and if upon the whole matter aforefaid, 
by the jury aforefaid in form aforefaid found, it fliali feem to the 
Juftices and the Court here that the laid Robert Henvey be guilty 
of that trefpafs, then the faid jurors fay upon their oath, that the 
faid Robert Harvey is guilty of tlic trefpafs aforefaid, as the faid 
JVilloughhy Chainberlinc within complains againft him ; and they 
aHefs the damiagcs of him the faid JVilloughhy^ by occafion of the 
trefpafs aforefaid, befides his cofts and charges, to fifty pounds ; 
and for his cofis and charges three fhillings and four-pence ; and 
if upon the whole matter aforefaid, by the jury aforiifaid in form 
aforefaid found, it fliall feem to the liime JulHces here that the 
laid Robert Harvey be not guilty of the trefpafs aforefaid, then 
they the fiid juiors fay upon their oath, that the laid Robert 
Jlcifvey is not guilty of the treijpafs aforefud, as he tlie faid Robert 

bath 
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hath wiiiiin In plrac^nj ulL 
iire not \'et adviled, v^c. 
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'^RKSPASS for taking a 'i: cuu' si vi jf U'C val'_K rf 01. j i..../ will rot 

^ li'ijvJrcu i)'Vjnds: upfn'. / uL\', l:ic i.ii) lonild a “ Kkmg 

f.K'cia! verJid at GnihU-.il/ in Lu,ui -> : ' I' 

i “ .iwa> oiiv 

That lu'fdrt* the ti.fpafs c(.mnntre>\ cvk E !::\!),! CJj.irrihrri}.:,' (a 

was filed in fee of a plr'.ire.tion in A ;; //./Te', . i c'.f I'eranii «* ,v'' 
H'^yojldz' i !.heic’i.Uo b ’''.ncr'n^*, lI\' a-xo 7 r.ow taken w.n- u pi.mu.irw.is' 

born within the feiJ iflnKl of n.;a.ro p.n ;r', hvin: y/ belong'- “ lorally wirJj- 

in'r to tl’.e f:i:I jdrintJtion ; :in upfi/.ee’.ce w .s nui'!:* by the “ ‘ >a, .md lufl 

cl ‘putv : oventor, cenincil, and .idj'rJ'''* or tb * reprt f -n.t.itiv ls ‘ 
tn the fiivt that thr fii-i 0 ;/i. rr' :\\\\ tne.:; Ik* •''Ifytrs^ .. 

and filed! Jeib''n'j! to the hen* or wido’v •* I in !' (.1 inhetitenee, “ ” Toi \>y 

hc.-^ th n ^r/iOL.T / ( .y>e/;//;e’ /o/e died f* f'- \ dc . 'f. . vvhofed^’.Kh 'ii. i iw^c'Crns- 
one tlrid nart of the plantation ;rid r ' < • '! fit > (\'.iva.'of this '-''donoman 

}/r^ro veas one) ceine to his widow .m! i n*. ij as Jiei tro'nty 

d''W}y', and th" rev a dor- rl die fnd lln.d , .uid the two other ,,///\ ol* 

tlii»*as lb K'. nd''d k> ih a* I'biiriid 1, .r.odKi iionj 

ht}'hnt'\ th, t i'P i'lid /hyy eft r\,' ''ism 'i. d .V, •* Vb/;;^ >7b7/b^v/, 

who t'le'ieiipf' ; wer f if'e<h her ir’hl ibr I’.er !i. *, of oiu' thnai uuum- 

part of tin; i';L nlKioii ana ii. - ' ; a,,j lym r lo (eif n, he (!fd, in nny l.avc a 
the iniriv h<(.ii ven* oi k:. y /-"KV. ;/e .V h. le*y t ‘ns very w_y in 
}ie'}n inio wiseft ik'C lltll^K^! !•! (h'J ieiv'UC <'l (he filil m th» 

6'/V /b/it/ fcverai i.ea'" ; lIlu ja* veas l.apLi.ied iieie, hiu 

^vitlloLU the piiViLV or eenl.nt (d t ie niM.iiid, lln L eiK* r the 
tleatl) (>( tlie laid bw' J jf 'i 1. t.ii led tins rii'ji'o 

of his isivit'e, who /Jieia u s i letd leici (.Lb.. '/'ideiS . 
and at tie* time v/.'ien me i s'p.ib v.as ! ; . v! (v> !i. connii’! 

was m the I'l'i eice of toe i-Lieiiiant, .ni ... j o-i ins 
p.Minds !*y tMe )ear. Hut wii n-.r, up.-ii d.,, v. in 'U- >, 
ciejeiida.nt Ih ynilty ol tile irL*'/. d'-, iiie’. lj.* Lm. 
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As to THE First, Though ths word ^^Jlave*' has but a yeiy 
harfh found in a free and chriftian country, yet perfeft bondage? 
has been allowed in fuch places. The power which naturally 
arifes to the lord over fuch bondmen or fiaves, is by reafon of hi^ 
fupplvirig them with food and raiment during their lives, as a 
recoinptrncc for their labour: fuch is the ufage of the ifland of 
Barhadoes^ The jury have found a law there, which makes 
thefe flavcs part of the real eftate, and this negro was born of 
negro parents there. Now the children of fuch parents are 
flavcs as well as they. So it was amoiigft the Romans *, where 
both parents were aliens, the children were fo too. 7'his ordi- 
nance made in Barbadoes^ being fubjcfl to the crovvn of England^ 
has the fame force there as an aft of parliament has here. Now 
if this had been the cafe of a villein here, the jury found 
enough to make him regardant to a manor \ in which, by the law 
of this land, the lord had fo abfolute a property, that if he were 
taken away, the party detaining him gained no property in him ; 
for then the writ de nativo habendo muft be brought againft him, 
but it is only direfted to the fheriff to take him whenever he may 
be found, he. An action of trover will not lie, except where the 
plaintiff has a pioperty in the thing demanded. Now it cannot 
be denied but that tro^jer will lie for a negro ; for fo was the cafe 
Buttsv. penny. It is true, there is no judgment entered in that cafcj 
that may be the fault of the attorney in not bringing in i he 
POSTLA (^7). 
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Secondi.v, Nothing here found amounts to a manumiffion or 
cnfranchifement. ^ Manumillion is defined by Littleton ( b) to be, 
when the lord makes a deed to his villein to enfranchife him, this' 
is one kind of manumillion ; the other is, when the lord does fome 
aft which, in judgment of law, amounts to make his villein free, 
as by making a feoffment in fee to him, and delivering feifiii accor- 
dingly, hc^ It is true, he may have feveral temporary privileges 
whereby he may ’ be exempted from the feifin of the lord, as 
entering into religion, he, but can in no cafe be enfranchifed but 
where the lord is an aftor ; and even in fuch cafe, if the lord him- 
felf had enfranchifed him by deed, cum totd fequeld fud pro'crcatd 
ei procreandd^ this was not a fufficient manumifllon of fuch chil- 
dren which he had before the execution of the deed without fpe- 
cial words, becaufe they were villeins in poffeffion at that time (r). 
But here is nothing or the lord^ confent found in this verdift \ 
but the contrary. Then the bringing of hirh into England by 
Sir John Witham will not make him free, becaufe he was a tref- 
pafler'in fo doing; for he ought not to have removed him from 
the plantation to which he was regardant. If, therefore, taking 
him from the plantation was tortious^ then the fincEng that he 
Continued in his fervice, and that he was afterwards turned away, 


{a) Trinity Term, 9. Car. 2. 2. Lev, (e) Co. Lit. 137.^ Year Rook, 5. Hen. 7, 

201. 3. Keb. 785. pi. 14. a. Br6.'Abr. ViUenage/’pl. 26. 

{b) Lit. 204. 
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V/ill not as'.oiint to a m:i:u!mi;ilv :i. I'hc clii-’f (Hicii ion then Is, CsrAMH£*f 
'Whct'iLT haptij/n vviihout tii“ i -j itv ■ t' i ni Vvill .unoinU to a *-*'*’^^ 
nninutniliuMi ?' Now if a h.iu' ror.fi xw.;h ^!:r jaiy r'.fiai of' 
the lorJ, wiil not be fn llciei.t to ni L‘ his : .i/i.'f' Uc?, fo .15 to 
divcR hlmfelff-f' ihet proh.: i\ which nc I’.ad i:i !a:n , then fsf iicri^ 
what the ^jillehi ( 1 c)l's v‘i,Iioa.r the comK , • of the jorcl, cannot ac- 
quire am'anum.ni m. I i.at a hire ci^i (en! elonc is not ihfiicicnt, 
appeal by inv Lord \ Coinanciuaiy (in LitiL'tori (,/),and the 
authorities there r^tetl in tiic T.,at<;in, that if a nuf j c pardon t Co a 
manor many a fieenian wjtbc'ut the iicenfc of the loid, who after- 
wards makes u flofnnent ol' »ht‘ ni.inor, and then ha r hulband dies, 
the lord iImII fid! ii.n/e t! t and la't (lie feofiec. If biquifni 

fliould be accounted a nh'nuLii'rion, ^yould very much endanger 
the trade (jI ii)e ;>].i. aa' ions, wiiieli (.annol he curied on v/ithotit 
the help ajui labt-ur ul thefe fiaves ; foi the p.itfons are bound to 
baptize them as luon as they c.m CiVo a rcaioiiablt. account of the 
chriltian faich ; and if lint wuu'd make them free, then few 
would be flaves, 

* It w as ap.c; ite d tl i ether fdi , Thai it is aealnd the law of *[1893 
nature for one m.m to he llave ttninothcj. It is true, that a man 
may lofe his liberty by a parttculai Lr/e of his ccamtry, or by 
being taken in war, for there he ov, es ins hfe to thole who pic- 
fervehim \ or where a man voluntarily fells hiirdllf for fudenance, 
or alimony; but no fuch tinng is found m this vei diet, and nothing 
fliall be piefuined but what is in favour ol liberty. It is by the 
c /i'Ai, . and not b) the 'ur,v of nature-^ that the 
fiecdom ol iiMiikind has been luri)(‘d into flavery : thus fay^ 

JBr AC’roN ( //), Fii^rt I ticun fit e/ /li'n t a tuj'Lii'ltaie de jure 

gf}j'ih)ii. i>uL our lav\s au; called Lilati.'t s /IngHu^ becaufe 
flicv make nu'ii free; and therefore even iu the time of vlUetiage 
here, the lend had not fuch an aMoIutc pioperty over his (lave, 
but th.it in lonie eaU s that vei s ilavc might lu.vc an action againft 
his lord; as an apjKal lor the death of his father; fo where the 
loidwMS indebted to ihe teffator ol iii ' j///tv/,hcmi^ht bring an aftion 
againd him as c,\eeur.or ; f) mig.hl tie nej liai e had an appeal of 
rape, being ravifbed by la r bu-il }. If IKaciv in Barindoei and 
v.ilo'fu^e here were the j unc (hrt of feivitude, tlie plaintiff may 
b' l-ifed of this negio as a e./.vh; f/; grof^ or as rcgaedaiM to the 
pi nuatioii ; for there were but two forts of cu 7 /c’//n^ here, either vi 
g?(js,or regfudant to peuticuku iiranor';. Now this cannot be 4 
viiiein to the plantation, for then the plaintiff imd his 

anccftois muff be Icilcd of this negro and his anceffors time out 
of- 1 he memoj-y of man, which coujd not be, becaufe Barbeuhes was 
accpr.rcd to TifE ENGtnsn within time of memory ; and he cannot 
be a ViHein in gro/sy becaufe it is found that he was born of 
parents btdongmg to the plantation ((/). But if the plaintiff havq; 

(u; Co. Lit 136. b. b Tenures, feft. iSy, 1^0. • 

(i) Br.vil bk. 1. cap. 6. {J) Utilctoji's Tenures, 181, 182. 
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any property in this negro^ he muft either have an abfolutc or a 
qualified jirop'Tty in him at (he tji-pj ef the trc'pafs fuppofccl to be 
committed. He could nc't /lavc an aldolut- or general property, 
becaufe by M ag n cn r a, uid laws of i-n’glani), no 
man can have inch a property over another. And if he had only 
a quahricd jjrnp.Mty, then an aclioji oftierpal's W'ill not lie, but an 
adlion per quod jeruitium amifu. 

* But if the plaint ift' had any right to the fervitude of this negro^ 
that right is novt' dlveftefl bv his corning into for the 

ordinance naid.c in Tu^rbiulocs ftiall not .make him lo regard tut to 
the plantation lliere, as to go to tile heir, bccaui'e that is only 
Use loci^ andadajULcl to that puTicular place (as the law of Sturi^ 
r.ariLi in (hrmL\ill)^ and cxlends only to that c '»nrr\', fo Irni'/ as 
he is occupied in fervicc on tliat nl.un.ric n ; and 't ]\j be brought 
into anotlicr country wlicie L.a; 1 :w ii iS jio tfiecf:, that anu/unts 
to a n'lanumidion, fo tiiat tlie b. ingn’ i him ini_r> dd- 

charges him of all Lrvitude i / bondage, Hpr cnliv being turiicd 
out of tliL f( r\icc of In; in. Iter, and i;ol linwed fiiffenance by 
him ; foj \'oc,i\ and cloathinp, aie me o--' y i cco?iip«.mce for fa vitude. 

b. jj ugiti'/ jd accoivi.ig; 1 > tin* me < f thl Ciii'Rcii, he is 
t}ie’'^b7 ma.d.c a c .uJ < linib.miry i*? inc'mfiiLiit with 
:lle. eiy. And inns \.as eli-ea-.d to'en lu the li'ne when tfie popifh 
ii ngn>n Wv.s fdr nnniie a.;.‘P'..ns h^ ! { li , for in ihi fe 
d .\t:, if a had ''nt •; imo iM'aion, .u)>i \va uof.iied, as 

they mdl', d. ii, i!ie l(;rd coe’d i. t Ihi/a: him ; and tf leafm (hero 
g've.i beraede he was de <! mi law, unJ if tile' hu'd in'ght lake 
him c\it of his CKiifte!*, tie. n ie- could jK>t live aeeoidii-g to his 
r^-ligicn. 'rim like realcai may jk/W hi given for haplihn benig 
incorporated into the law:, of the laiul ; ir tiie ilntix s v/liich aiife 
thereby c.innot be performed in a ilate of fervitude", the hi»n:i!ni 
mull be a niaiiuinnTu>n. 'I iiai Inch duties c.ninot he pernaiiied 
is plain, foi lii'* peidein.^ baptized .ire lo be co.inro'.ed hv tuc dij- 
ccian when iJity e.m give an .iccviunt ^ f ti.vn. hud., .u.d me en- 
joined by k'veral aHs of p.ni Ini’iicnt to coine lo (hui\.Ii: and it 
cannot be an (jbj('eS.n»ii of any vvee.lu it) fiy, lh.it the. ugh ''c was 
baptized, yet it was not by the ce>iifeiit of the lord, bee.mfe he is 
enjoined by the law. JiUt it the lord have- liill an ablulule pro- 
perty over him, then he might fend Id in far enough from (he per- 
formance of th.oie duties, -z'/z. into T^^c/fV-» or aiiy oliier country 
cf infidels, wlieie they neltiiei can or wdl be fufl’eied t(j exe-rcife 
the chrihian religion. 1 he law i lo careful of the liberties of 
men under its protcHion, that the king himklf, wlu) has fo great 
a right to the dutyand fervice of iiis fubj'-Lts, cannot fend aiiy-one 
out of Ab/g/Vo.Y/ ag.i'nit his will to ferve m any oilier place, even 
in his own dominions, for this, my Lord Cokj-: fays, WT>uld be 
podere p(itrinm {b) : and therefore the lord could not fend a 
villein * in grojs out of the kingdom, becaufe the king had a light 

(.i) ScO. ’ 107 .. z. Hawk.P. C. c. 33. 

2 . inll. ^6. I. Bl. Com i',7. 
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in him. it is alfn in the cafe of r,p:^rfnf!i'£Sy who, though 

they volurit/rily fubir.it Ives to fcivc their maHcrs for y 

coilaiii nuiiihcr of years, y.t t! Mint b-: fent out of tl'C king- 
dom, thni;/h if be *0 tlj ir n and in his feivicc, 

luilels it be the agrc. rnei.t, cr t'le ii. :rr of du* anprctuiccPiip is 
ruch((^/). C:iptiv<.s taken i.i 'v. w .ii v • aLi the infill llavifh degree 
of lervitiide, and ihf^ib to :i t.: ' v r ive therubv 

the higheft right in them, hccai !j it is ]:«‘vini not only tci difpede 
of them at iht ' ideidire, but v'vcu to ’ e.y thorn. I’ut it is 
cbfcrvccl amon-: t/t T// 'a\s d.at do n» : !rah<‘ drves of thofe 
of their own rclirion, thou (a 'an in u\u atul ifa chiiliian he 
lb taken, yet if he iv:; nioe eh'i'di _ a.vl (urn 
he thereby obiaii^s Ids li ' (afoi.i i /■). A-id n .dd ^ bv. a riiibau 
allowed amoneid infidel-, then in a c.'in'iian nation, aS 

this IS, fhoLihi bean imnicuj.iLt' • nh aneink n.i'Ut to thorn, .aul they 
fliould thereby acquire the pri\ leges andi nnniiinni‘‘s enjoyed by 
thole of the fame religion, and be iiitiiled to 'i HE laws of 
England. 

TniF<DLv, Idds acflon wn’ll not lie for trikintz: a man prrfii 
centum libra) unu — Jd’caufe it is not found that either the 
widow c)r the heir wa>’ in pohe/hon of this [dant.uion and negro 
Haves at tile time (d'the aefi<'n brought; for if this negro be part 
of the real efiate, then Sir 'John // ithafn was a diifeiibr by biing- 
ing him into Knglandy and a diifeifcc cannot have an action of 
trefpafs before a re-entry, becaufe tlic frechcld is in the diHci- 
for (<:). Secondly, '1 he vagrancy of a or u nnjcy is the 

fault of the lord ; and therefore, in the fevcnlh year of Richard 
the Second^ it was hedd, that if a llranger mairy fuen rierj'cy not 
knowing to what lord fhc belonged, he is Jiot a trcfpallci (d)^ 
which is this veiy cafe in point. 

jidjouryiaiur. 

Afterward'-', in Hilary TerWy judgment was given for the 
defendant, that the bill fhall abate; for the Court wore of 
opinion, that no acfion of trefpafs would lie for llu' t.iUn-i aw:iy 
a man generally, but that there might be a f • . ■ d a>Li:ion of ii^rpals 
for taking his lervant, per quod Jcrvitiu.a L.nujit. 

(^0 Coventry •v. Woodall, Ho’>. i-|. (f^ A!'» -"3. 

I. K'ownl. pi 67. (d) fjtz. .il’f *- ivai "pi s|o. 

Molloy ilc Jure Maritimo, 355. 
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Middlesex, 7 T^RANCIS S, who Hies as wcdl 

to wit, J for the l uvi tlie kmg j-. lor IjImLlf in thn 
behalf, complains of Thoma^ IVixhct ^dyW.WK \ .n il\e cuilody ('f the 
marihal of the Alarjhaljtu of the faid lord the king, before ihe 
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Roi»erts Icing hinifjlf, of a that he render to the fiid lord the ' king, and 
to him the laid Fr •ncisy thirty fw bnirds of olive oils, containing 
iTHEntD whole thirteen t^Jiis of c live oils aforefaid, of the value of 

feventy pounds, and allb liAtv-iiine pipes ot w'iae, containing in 
the whole thirty-live tuns of wine aforclaid, of the value of one 
thouf.ind and forty pounds, which fiorn the laid lord the king and 
the aforLfaid Fra/icis he unj u illy detains ; for that, to wit, that 
whereas after the firft day in the year of Our Lord one 

thoufand fix hundred and fixty-feven, to v. it, between the nine- 
teenth day of Septe^nber^ in the ye ir of Our Loi d one thoufand fiJB 
hundred and ninety-four, aiid the day of exhibiting this bill, to 
wit, oji the tenth day of ylpi'd aforefaid, goods were imported by 
tile aforefaid Thomas and by him had mid poflefTed, and 

to his own proper ufe conveiteJ, and depofited in w certain fhip 
or velie) called the Sm.LA, at Gotody in pirts beyond the feas, 
in this realm of F.nglaudy to wit, at RatcUjJ'i’y in the county of 
Afiddlcfcx aforefaid, vv! thin the port of L'-auioay the fame fliip or 
veflcl called ^S i ella not being, at the time of impoiting the goods 
aforefaid, a (hip or veflcl truly and vvit’uouc fraud belonging to th& 
people of Fdiolandy Ir dandy iraif^y or the town of Berwick upon 
Tiveedy or either of them, as the owner and proprietor thereof, 
and whereof the inafler and three-fourths of the manners at Icaft 
were F.agUjh'y and the aforefaid fhip or veflel not being a foreign 
Ihip or veflel of the built of Gcriody a place of which the faid goods 
were the growth, proJucMion, oj- inairnfa^turc, or of fuch port 
wiiere the laid g(iods could only be, oi were mofl iifually firfl: 
fliipped for tranfj^ortation, and whereof the mafter and three- 
fourths of the mariners at IcmH were of the fime couivtry of 
place; againft the format the iKitutc in fuch cafe made and pro- 
vided ; by rcalbn whereof, and alio by force of the ilatute afore- 
faid, the goods aforefaid, and c\ cry parrel thereof, have become, 
and are forfeited ; and thereupon an aftion hatli accrued to the 
faid lord the king, and to him the laid Fumcis^ who lues as well, 
&c. to require and hate ot the laid Thomas^ for the laid lord thi 
king and himfelf, the aforefaid goods in form aforefaid forfeited,. 
Neverthelefs, the aforclaid Thojnasy although often requefted, &C/ 
tile aforefaid goods in form aforefiid forfeited to the faid lord th« 
king and the laid fr(4n<iSy who fues as welL &c. hath not yei 
delivered, but the aforefaid goods to the laid lord the king and th« 
faid Francisy who fues as v/cll, &c. hath hitherto refufed to deliver, 
and ftill refufes to deliver, and unjuflly detains. By reafon 
whereof the faid Francisy who fues as well, &c. fays, that hjR 
has received injury, ami is damniSed to the value of two thoufand 
pounds ; and therefore he brings fuit, &c. 


Roberts* 
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* Roberts againft Withered. 

A N aAion of detinue was brought for goods forfeited by virtue 
of the ft:itute 12. Car, 2. c. 18. intituled, “ An act for cn- 
^ couraging and increafing of (hipping and navigation,’' in the 
eighth paragraph whereof it is ena6ted, amongll other things, 
That no oliue^oiU or wines^ (hall, from and after the firft day 
of jlprtl^ in the year 1667, be imported into England^ Irefarul^ 
fValcs^ or town of Berwick upon Tweedy in any (hip or (hips, 
vefl’el or veilels whatfoever, but in fuch as do truly, and without 
“ fraud, belong to the people thereof, or of fome of them, as the 
true owners and proprietors thereof, and whereof the mader and 
three- fourths of the marin rs at leaft arc EngUJhy except only 
fuch foreign (hips and vefTels as are of the budt of that country 
or place of which the fa id goods arc the growth, produdlion, or 
manufiuSlure refpcdlively, or of Inch port where the faid goods 
can only be, or moft ufuallyare, firft (hipped for t-anfportation, 
** and whereof the mailer and three-fourths of the mariners at 
leaft are of the (aid country or place, under the penalty and for- 
# feiture of (hip and goods; one moiety to his majefty, and the 
other moiety to him or them that (hall inform, feize, or fue for 
the fame in any court of record.” 

Upon non detinet pleaded, th6re was a verdicSlfor the plaintiff. 

And n6w it was moved in arreft of judgment, that an adlion of 
detinue will not lie except where the defendant comes by the goods 
cither by delivering or by findings and where the plaintifi' has an 
antecedent rights neither of which is this cafe ; and it is not enough 
to fay, that the (tatute vefts a property in him who firft fucs for 
the forfeiture, becaufe, by the exprefs words thereof, ihc right is 
not attached but by feizure or information. Moft of the ftatutes 
which give penalties of forfeiture dirc6l how they (hall be re- 
covered, fcilicet^ ‘‘ by a( 5 tion of debt, bill, plaint, &c.” but where 
a law gives a property ‘‘by information or feizure” of the goods, 
an adlion of detinue will not lie till that be done, becaufe it cannot 
be a wrongful detainer of that to which the party had no right. 

Secondly, If Genoa be the place of the growth of the goods, 
then the (hipping them there is not an offence within the adl ; 
and they do not fay, that the goods are not of the growth, pro- 
dudliorf, or manufadture of Genoay or that it was not the place 
•♦where they were ufually (hipped at the time of the making of the 
adl. I'lie proceedings upon fuch popular ftatutes have ufually 
been by way of information : fo was the cafe of Pitcher v, 
Jones (a)} it was an infor?nation for importing two bags of fpices 
from Holland^ being of the growth of Afta^ AfricQy or Amcrieny 
that not being the place where fuch good^ were firft moft ufually 
(hipped for tranfportaticn, contra formam Jlatuti ; there was a 
judgment for the plaintiff; but it was arrefted, becaufe it was not 
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alltrd'^cd, that tljc ;^()ods worn not of the grov\^th of Holland ; though 
the information did lot forth, that they were of the growth of 
oV. Now It is not material where fuch goods vi^ere ufually 
Ihjpi'cd, either before or fmcc the making the a 5 ; for they ought 
to aver, tiiat Genoa wns liot the ufu;d place of Ihipping them at 
the time when the a^t v. as made; like the cafe where the king 
gianted to a bifhop (r/), that the manor and lands belonging to 
liis bifhoprick ftiould be free for ever fioin fuch a fore if ; the 
bnhop could not ciaiin «!:iy ficedom for any other lands, but fuch 
W^hich he had at the time oi the making tlie grant. 

IjUT those v/no argoeo for ihr plaintiff faid, that nothing 
remained to be aa.fweicd, tipon reading the act- and the declaration, 
hut THE iinrr ^^JFsricjx, which was, Wlicthes an a(fHon of 
dciinnr vvoiiM he 01 n,>{ in lliis caf;? And it was inil'^ed, that 
it would ; tor ,is th.c : k }: h id given only chc penalt) of one hun- 
dred pounds, one moiety to the kiiv^, the t>theT to liim who (hall 
fue lor the fiiDC, r.nd ii.»'i not I'e.id in what action, it will not be 
denied blit .'A/ would liav ‘ been tfie pr(>pcr in fuch^ 

rale 1(U‘ the initn -iVa to 1 v.'cov er Ifa: moi' ty. rherc \-’as no dif- 
ference between / 4 /V amd tUflnrc h>i fuch a forf ilure ; for the 
informer had an a .tcccdent p'-operty in n< iilwr. I>ut in this cafe 
there is a fo feiture immed; V>.\\ vei^e 1 in the king and paity, and 
if (>ne m. yJi:ive an a'^liion, Die other nniv aJfo luc fei his moiety. 
Now ii is no ,irgum< nt t > fiy, l,ecaiih.‘ f liic ptifons have chofc to 
proceed b' vy;i\ ei . \>f)* upon K i leitures on penal ftacuies, 

thcrc.'ore an ixli. n -d (Kr'unc \v,i! ni.r lie for Inch a forfeiture. 

'jh) prov c a fca n itiiro was rayhv/, this cafe wi-s compared by 
THE CeUJR 1' lo /•y/r'!';/', whn h fu]/prdes an antecedent property, 
as mucii a*- an ai h.in of (Li].tue\ ttu it is a iul.*, t!iat ilic* plaintiff 
rnuif have the propel ty f i t v- gooih in »iim at the time when thby 
wcic taken; hut v*t 'de I-uJ l!> di have a rtplcjin of the cattle of 
his villtln being diiuaini d, thougli he had no juoperty in them at 
the time of tiie difiicis made: for my CJ()i':E(A) was of 

opinion, that the b: mging is a cLum in taw, and that 

tlie property is vehed iherefy in the plainlil'K So by navigating 
contrary to the ; cU , the prt'perty is divufted out of the former 
owners; and iiy th«s .-.CLion nov/ broiighe, k Is vefted in the plain- 
tiff, and thciefure iie may biing detinue ior it. 

So judgment was given for the plaiiUairby THE v^uot-E Court 
without any larther argument (e). 


(j) Tlic calc c'f :he E^lhoj^ ‘ f f. /en- 
try. 2. Roll. Ahr. 20?.. 

(/>») Co Lit. i i-S b. Fitz. N. B. 69 b. 
(0 bet the caic of Vv likin'* tlnd otbers 
V. Df'fpard, HjL.ry O'o. 3 in v lucli 
it IS deter mintd on the authority of the 
®lx>vt cafe, that d a fliiji be 01 toi- 
fvited undw Uie Navigation A«^ 12. Car, 


a c. j8 by a povemor of a forclpn coun- 
try bclon /iing to (ireat the owner 

cannot nianitain tlic party 

fe-t ip, .'lUliouplUin- l.ifti r liu not piocccd 
to cnndrinn ition ; for b) the forf itur® 
the piojierty i^ dovellcd out of tht 
owner. 5. Term Rep. 312. 
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Wolfe a^cvtid Uivifon. Cafe 95. 

The Town of Ni*;\vcAr’i it upon IVne, | T> E it remem-^ 
to tvit. j hered, that 

heretofore, (<) wit, in Ea/hr TrV/v/ lafl pail, before the Ion! the 
.king at [f 'tjhwvjler^ cnp c Ucuyy iro!j\\ by Tf:o?rL.s ALitbnvs his 
attorney, and brought irito the court of the faid lord the king 
then there, his certain bill a.gainil Bcnjamhi Davipn merchant, 
late fhei iff of the town aforcfuid, in the cuffody of the mar/lial, ^c. 
of a plea of d>.bt ; anJ theie are pledj^es of prefeenting, to wit, 

John Doc :u\\l Richnrd Rot"\ which faid bill follows in thefe w’ords, 
to wit: 'Fown of Newcastle upon 'Fyne. Henry JVolfi 
complains of Bcnjami)! Davijon mei chant, late /herifi of (he town 
aforefaid, in the ciilfody of the marihal I'l the Muifonljea of the 
fiiid lord the king, before the king In cfelf, of a jdea that he 
render to him one hundred and tigh.t pounds of hiv.ful monies of 
England^ which lie owa^s to and unjuiiiy dctaijis fi cm him ; for 
that whereas the faid Ilctny hcrctofnfe, to wit, in the "i’ciin of 
Saint Altchad’^ in the fecund year of the reign (n tiic loiJ 
lyUUain now king, and the lady Alary late cjueen of Englarn^ 
in the court of the find lord tlie king and lady f’i<; Lite oueen, 
before Henky PoLLrxFEN, Knlyht^ and his coiiipaiiions, thou 
jufticcs of the lord the king and lady the laic queen, of the 
bench at IVijhnhijlcr^ in the count;, of Afiddlefex^ by the conh- 
deration of the fame Court, iccovtixd ag. ind’ <jne (t.v,; r,’ 
gentleman, b) lliC name of Gtcfge P,dey late of Gatejbeail m t!ie 
county of Durham^ gcnilcman, as well a certain d.ht of one 
hundred and fix pounds, as forty (hilling'^, which to the fame Heiry 
IPolfe^ ill the fame court, were adjudg'.d for the damages which he 
had fnffained by occaiion of the dctai.-.r.g of that dibt \vliei'''0'f the 
faid George wa^ conv Idled, as by the rcco.d and procoediirgs tlv\'e >f 
in the laid ccmhl of the 1 ')k 1 the king of the bench afor^laul fu re, 
to wit, JFeiimhJler afoixfiid, i^^maining, inamrcfily app 'ais ; 

'Fheiefore '• the aforefaid George^ for that Iic came not bf iore the [ 196 ] 
faid juillccs of the lotd the now king and lady tlic 1 :tc qiKxn of 
the bench, at J! 'cjhauijtit aiLnAfaui, to fat'-fy the fnd Lurry of 
the debt arid d.irnag(s in form .dorciaid recovered, v' hcrcapon he 
was as aforefiid convicted, w.is put in the exlgenr^ aiv! Vv\o. out- 
lawed in, hurinn by occ.dion ihererf ^ it'-i wrud*', to wit, ^>11 Alonday 
next alter tlie iMi'i: of jJgidra., viigi»’, In f.lu: iecon 1 above laid, 
atTHEfiusi iNGs oftlic Conanon (lien held :n iiiK ’ fUrj^D- 

HALL of the eny of L'^?\dnj at tiic fnit of the fame f/^ary^ was 
outiaw'cd, as by the rec orJ and pioc>'Cuin_,s 1 f the fanic nurhuvry, in 
the aforefaid com t of r!ie fndi Iona the now king cn the bench 
remaining more fully and manilefViy appears ; upon whicli certain 
gU'i'LAWRY againfl the rifcavLud Giurge^ inform , loicfaid promul- 
gated, the fame Hen y Jl 'c 'ft abtTwards. to wit, on the t'lii teenthdajr 
of Aprif in the h urih year oftlic laid lend ihe king and Luiy the Lite 
queen, for t!ie better obtaining oi the dc-lu and d. ’.mages aforefaid, 
fuej out of the aforefaid court of Taid lord the kiri;^ .md lady the 

liite 
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tate queen of the bench, a certain writ of the faid lord the ki/lfjj’ 
and lady the late queiin, of capim iitlagatum againlt the aforefaid 
G forge to the then flieriff of the aforefaid town of Newcajile upon 
ne direfled, by which writ the faid lord the king and lad^ 
the late queen commanded the fame fheriff^ of the town of New^ 
cajlle aforefaid, upon Tyne aforefaid, that he (hould take the afore- 
faid George^ at the fiiit of the fame Henry^ as before-mentioned^ 
outlawed, wherefoever, in the bailiwick of the fame {herifF,as well 
within liberties as without, he might be found, and him fafely 
keep, fo that he might have his body before the juftices of the faid 
lord the king and lady the late queen, at Wrjlininjhr^ on the mor- 
row of the Afcchriori of Our Lord then next following, to do and 
receive what the fame Court of the faid lord the king and lady the 
late queen fliall confidcr in that behalf, and Liiat he have there 
that writ; which writ the fame Henry fVolfe aftcx-wards, and 
before the return of the fame writ, to wit, on the fourth day of 
iday^ in the above-mentioned fourth year of the faid lord the king 
and lady the late queen, at the town of Newcajile upon Tyne afore- 
faid, in the county of the fame town, delivered to on^yofeph At^ 
kinfon^ then being fhcrift of the town aforefaid, to execute in due 
form of law : by virtue of which certain writ, the aforefaid Jofeph 
Atkinfon afterwards, and before the return of the fame writ, to' 
wit, on the feventh clay of M(:}\ in the fourth year above-mentioned^ 
riicn being flicriff of the town aforefaid, at the fame time, in the 
fame county town, took and arrefted the faid George^ and him in 
his curtody, for the debt and damages aforefaid, then and ther« 
had, and him, in the pilfon of the faid lord the king and lady the 
late queen, then detained and kept in cuftody until the going out of 
him the faid Jofeph from his olRce of flicriflF of the town afore- 
faid, And the aforefaid George fo in the cuftody of the aforefaid 
Jofeph Atkinfon^ in execution for the debt and damages aforefaid, 
in form aforefaid being, the lame Jofeph Atkinfon afterwards, to 
wit, on the thirteenth *day of Odiober^ in the fourth year above- 
mentioned, from his ofHcc of fherifF of the town aforefaid, the 
faid town of Nezveajllc upon Tyne^ was in due manner removed ) 

^ and afterwards, to wit, on the fame thirteenth day of O5lober^ in 
the fourth year abov^e-mentioiied, the aforefaid Benjamin^ into th^ 
office of fiierifF of tlic fame town, at the town of Newcajile upon 
Tyne aforefaid, was duly clefled and appointed. And the aforeiaid 
Jofeph Atkinfon^ in his faid exit from his office of fherifF of the 
town aforefaid, in due manner delivered to the faid Benjamin 
T>avidfon^ and into his cuftodj, the aforefaid George in prifon 
aforefaid, fo as before-mentioned detained in execution for the 
debt and damages aforefaid, in form aforefaid, that is to fay, at 
the town of Newcajile upon Tyne aforefaid ; and the fame Ben^ 
jamin^ as fherifF of the town aforefaid, the aforefaid George^ in 
prifon aforefaid, under his cuftody, then and there in execution for 
the debt and damages aforefaid, received, had, and detained. And 
the faid Gec^ge^ fo in cuftody of him the faid Benjamin^ flieriff of 
ihe town aforefaid, as before’meationed, being in execution for 

the 
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ikt debt and damages aforefaid, in form aforefaid being detained; 
the fame Senjamirii afterwards^ to wit, on the twentieth day of 
j^uguji^ in the fifth year of the reign of the faid lord the king and 
lady the late queen, at the town of Ncwcajile upon Tyne aforefaid 
(the fame Benja?nirj then being fheriff of the town aforefaid), the 
aforcfiiid Georg y from the prifon aforefaid, out uf the cuftody of 
him the fiid Benjaminy permitted to go ‘M large and cfcape where 
he would, without the confent and againll: the will of the famC' 
lienryy and the fame Htnry IVolfc of the debt and damages afore- 
faid, or any part thereof being unfatisfied, whereby an action hath 
accrued to the fame Henry It'olfcy to have of the aforefaid Benja/nin 
the ^forefaid one hundred and cig)}t pounds ; yet the faid BenjaniJn, 
though often required, &c. the aforclh:J one hundred and eight pounds 
to the fame Henry Tl'olfe has not paid, hut to pay tlic fame to him 
hath hitherto wholly refufed, and doth ftill refufc, to the damage of 
the faid Henry IVolfe of thirty pounds ; and thereupon he brings 
fuit, &c. 

And now at this dnj^, to wit, on Friday next after the morrow 
of the Holy Trinity^ in this fame Term, until which day the faid 
Benjamin had leave to imparl to the bill aforefaid, and then to 
anfwer, &c. before the lord the king at IHeJlminjler cometh as 
Well the faid Henry ^ by his attorney aforef.iid, as the faid Benjaniijiy 
by Nicholas Hanlinge his attorney. And the faid Benjamin ds- 
fends the force and injury when, &c. and faith, that he doth not 
owe the faid Henry the faid one hundred and eight pounds, nor 
any part thereof, in manner and form as the faid Henry above 
thereof againft him has declared : and of this he puts himfolf upon 
the country: and the faid Henry thereupon likewife, &c. 
T'herefore let a jury thereof come before the lord the king at 
IVeJlminJhr on IVednejday next after three weeks of the Holy 
T'rinityy and who neither, &c. to take cognizance, he. becaufe as 
Wcll,&c. The fame day is given to the paities afoiefaid there, iftc. 
Afterwards, the procefs bctweeji the parties iiforcfaid is there- 
upon of the * plea aforefaid continuer?, by refpiting the jury thereof * [ I98 
between them, before the lord the king at JVelimiujler^ until jf^ednef- 
day next 2iitGV three weeks of St, Michael thence next following, 
unlefs the juftices of the lord the king afligned to take the affizes 
ill the county of the city of Nezuca/lle upon Tyne (hall before come 
on Mondity the twenty-lecond day of Julyy at the Guildhall of the 
city of Newcajlle upon Tyne^ in the county of the faid city, by ^ 
form of the ftatute, &c. for want of juiors, &c. At which day, 
before the lord the king at IVeJlminJlery came the parties afore- 
faid by their faid attornies, and the faid juftices of the laid lord the 
king, before whom, &c. Cent here their record before them had 
in thefe words, to wit: Afterw'ards, on the day and at the 
place within contained, before Edward Nevtl, Knight^ one of 
tire juftices of the lord the kfhg of his bench, and John Tur- 
TON, Knighty one of the barons of the exchequer of the faid lord 
the king, juftices of the faid lord the king aifigned to take ailizes 
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in and for tlv: county of the city of Ncwcaftle upon Tynt^hv form of 
the ftatutc, he. comes as well the within-iumed Henry IVolfr as the 
within-written Benjamin Davitlfon^ bv thc.ir attornies w’ithio 
contained. And the jurors of the jury, whereof mention is within 
made, beino; llkcwife called, come, who fay upon their oath, that the 
aforefaid Henry recovered againlt the wilhin-named George DaUy 
the debt and damages in the declaration of him the faid Henry^ as 
within written mentioned, in manner and form as by the fiid 
declaration is fiippofcd. And that the faid George thereupon, at 
the fiiit and profecution of the faid Henry ^ was outlawed in 
manner and form as in his declaration -is fpecilied j and that tlie 
fiid Henry tliereupon was prc'fccutcd by the wiit oi eapias utla- 
gatum^ 'm the faid declaration inenlioncd, and the I'c.me to the 
within 'named "Joj^eph Atkinfon^ fticriif of the dty of Nc'ivcojUe 
upon Tyne within* written delivered, who took and .I’Tcfted the 
faid George^ by virtue of the faid writ, in manner and form as in 
the faid declaration is contained. And that the faid IhcrifF of the 
aforefaid city, the faid George in his cullody for and upon that 
WTit had, and him in the gaol of the lord the king and late lady 
the queen there dc<"nnecl and Jvcpt in cufl:(H]y, as by law required ; 
and on his (juiitin;.; his odiec ot Ihcrili of th.it town, in due manner 
delivered him to the afon faid Benjamin (he bi ir.'; fieriffof the faid 
town, as in the faid declaratii n is coi t lined), a-id in hi'= cuftody the 
aforefaid (T'Otge^ in prifon aforefaid, fo as ..toi efaid dttalnec^ by the 
caufe aforefaid \ and alfo the faid Bajamin^ as fiieiid' of the towj\ 
aforefaid, the aforefaid Geoigc^ in the pi ifon afotcf.ii J, under his 
cuftody, then and there received, had, and detained, as by law 
required. And the faid George^ being fo in prifon, under the cuftody 
of the {V\:\ Benjamin^ in form aforefaid detained, the fiid Ucnjumin^ 
being fhcrift' of the tov^'ii as aforefaid, the ftid George^ from the 
prifon aforefaid, out of the cuftody of the faid Bcnjeimin-i permitted 
to go at large where he wmuld, and voluntarily permitted to efcape, 
with.oiit the command of the faid Henry ^ iie the faid Henry not 
being fatisficd of the debt and damages, or any part thereof, as 
^ [ ^99 ] the 'laid Heniy^ in his declarati.ai * aforefaid, has fet forth. J^ut 
the jurors aforefaid, upon their oath aforefiid, further fay, that the 
aforefaid Henry made no petition other than in the faid decla- 
ration of him the faid Hcnry^ to charge the aforefiid Giorge in 
execution for the debt and damages aforefad, by the faid Henry 
againft: the aforefaid George in form aforcl’aid recovered. And 
whether the aforefaid George^ (o as aforclaid to the proftcution of 
the faid Henry^ by viitue C)f the writ of capias ntiagatinn afore- 
faid, of and upon the judgment aforefaid, fo as aforefaid taken and 
arrefted, beyond the vear and a day after that judgment given, 
was 'or might be lawfully in execution at the fuit of Henry for the 
damages aforefaid, without any exprefs petition by him the faid 
Henry^ to charge the faid (korge in execution in fuch behalf, or 
not, the faid jurors arc wholly ignorant, and therefore pray the 
advice of the Court here, &c. And if it ihall feem to the Court 
here, that the aforefaid Geo^ge^ fo from profecuting the aforefaid 

Henry ^ 
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IIcn7)\ by virtue of the writ of capim utlcn^atum vs iiforefaiJ, Wotnj 

was illy taken anJ arrcilcd after the )e:ir and a clay after jiidg- 

meiu iifoielaiJ, was lawfully lendercd, or might be i;t execiitioa 

at the luit c.f him the laid Ilrpiy^ for Ins debt and (lur.agcs aforc- 

fiiidj with'.ait any cxprclk petition, by him the laid to charge 

tlte laid George in execution in that behalf made; then tnc jurors 

aforefaid f*}, upon their oath .iforefiiJ, that i!.e ihbiefaid JJcjiju^nin 

owes thealorclaid llnr.y the vvithin-wrlcten one huiidied and eight 

poundu'^, in lorm as tiie faid Ihnry within tlieiec-f bain ileclaied: 

and then they afiefs the damages c.f hi'n the laid 7/. r by ocoa- 

Jion of the dcti ntion of Ijis'debt, b' lides his colb, and c harges by 

him laid out about ins hr.r in this luliaif, to hx pa nee, and tor 

thole cofls and Ciiarges to forty Ihlilmgs. lUit if it ihall feem tci 

the Court h^ie, that ihe afcuelaid f/i j/ye, lo by profLeutML*; tiic 

arorefaid iletoy^ by vntiie of the writ ol a/' tas utl^gutii/!: afore- 

(aid, fo as .dbrefaid taken and aru'lied bevond ifie year anJ a day 

alter judgment atorelaid given, was n(>t lawfully nor might be in 

execution at the luit of liiin tlic laid //c/vey, for ins debt and 

damages afcrclaid, wiriiout exprelk petition hint the laid. Henry 

to charge the laid George in execution in that behalf niaJc ; then 

the juiors aforefaid, upon then oaiii almefaid, fay, that lire atorc- 

faid Benjamin does nor owe the afuiclaid Henry the faid one 

hundred and eigfn; [aairds, nor any part tlierLof, as he the faid 

Beiijamin within, in pleading ihcieupon, hath alledgcd. And be- 

caule the Court c f the faiu loid the king hue is n(»r yet aclvifeJ 

what judgment to giv'c of and upon the pnmuf s, a d ly is thereof 

given to the parties rdorefaid until day iic.xi after , 

to hear tiieir judgmeiit of and upon the p»rc miles, for that tlic 
Court of tiic lord ihe king here not yet advifed thereof, &c. 


* WoUc Davilbn. 

JAi'JVr rgainf} the flierifl* for an efeape, wher;.in ti\c plaintiiF 
^ idts liuth, that he had oiKaintd a judgmCiit in tiie court of 
common pleas agandl- one Dale for one nunan d and f.xtv pounds 
and colls, and the fjul Dale in t appearing to lofrfy the l.ud judg- 
ment, was outlawed at the luit of tfic plamtirt, wlio tirncup'oii 
fued fortii a cnpins uilngatuin againll hkn, direcL J to the then 
shkiuff’of nf\vcastj.E; and that the i)l..intiir, bch/re the re- 
turn of the faid writ, delivered it to* one ^fo/eph eltL 'nijon.^ then 
fherih' of the laid viil, wlio by virtue thereof arrcllcd the laid 
Dale., and detained him in prifon for the laid debt and damages till 
the faid was dildurgcd from his office of Iheriff; that the 

defendant was afterwards under- Ihcrifl-, and tlie laid Dale was de- 
livered to him in cullody and iii execution for tiie laid debt and 
damages ; and that afterwards he fulfeied him to elcape, the faid 
debt not being paid. 

S. C. Comb. 373. S. C. I. Salk. 319. 5. Co 88, 89. Cro. Eli/. 706, 707. Cro. Jac. 
810.895. I. Lfor. 263. j. Sid. 380. I’olt. 413. 416. Moor, 641. Fitz^. 265. 
3. Coni. Dij^. Lfcape,^' (B. i.) (c.) 2. Bac. Abr. 23J. 3. Bac. Abr. 761. 
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The Ji'RV, upon nil dibet pleaded, find a fpecial verditS, that 
the pbiruift h:id obtained a judgment againlt the faid Dale for thi 
faid debt and damages: they find the outlawry and the capias ut^ 
lu^atuniy and the as reft upon it *, and that the faid Dale was in the 
cuflcKly of the def-iuJant, then sheriff of Newcastle; and that 
he voluntarily iuffered him to cfcape, the faid debt not being paid ; 
'rhen they make a Ipecial conclufu)]!, that if Dalt y fo taken a year 
and a day after tlte faid judgii^ent lecovered againtt him, could be 
in execution fur the faid debt and damages, without any cxpref$ 
ju'ayer to charge him in cultody, then they find for the plaintiff, 8:c. 

It was AKGVVTi far the plaintiffs that when a nian is out- 
lawed after judgment, the capias utlagatinn is the proper procefs, 
and then the plaintiff is at the end of his fultf^) ; nnd therefore 
there can be no default in him for not continuing his procefs fo 
as to have the prifoner brought into court, and then upon prayer 
of the defendant to be committed in execution at his fuit. But 
admitting there were any laches in the plaintiff, or difeontinuing 
the procefs, yet if the party be in execution upon a capias utlaga-^ 
turn after judgment, he is in execution at the fuit of the plaiBtiff, 
if he picafe [h] ; for though the outlawry be in the king^s name, 
yet it is at the fuit of the party and for his benefit : and the fhcrifF 
mud take notice of thc^ law, that he has him in cuftody for that 

f urpofc unde convict us cjV\ for thefc are the words in the writ, 
f the defendant promile to pay a debt in con/idcration of for-- 
bcarance to profecutc a capias utlagatuin^ this is good in law (c), 
which proves that an outlawry is at the fuit of the paity ; for fuch 
a promife would be void to ftay any procefs at the fuit of the king. 
In the Fifth Rcpoit (d) there is a cafe in point : Layton brought 
an aclioii of debt againft ITalwyn and had judgment, and then ho 
was outlawed, and taken upon the capias utlagatuin^ aixl cfcaped 5 
whereupon the action was brought againft Garnon the fhcriff ; and 
it was refolved ( c ), that at common law, if there be an outlawry 
after judgment in debt, and the party is taken upon the capias^ 
there is an end of the plaintiff’s fuit, and if no laches be in him in 
continuing his procefs, he fhall be in execution at his fuit if he 
will ; for it is but real'uuablc, that if the king lhall have a benefit 
at the fuit of the p-ity, that the party fhall have a benefit at a 
fiiit of the king. 'Fhis cafe was adjudged in Michaelmas Feriny 
in the fortieth year of the queen ; and three years afterwards, in 
the fune 'rerrn, Popham and I^'enner, "yujiices^ feemed to be 
of another opinion in an action of debt brought againft an admi- 
jnillrator upon a judgment had againft the inteftate (jf), where the 
ckfendant pleaded, that the inteftate was outlawed after the judg- 


es) Foft. -2. 

i.Sfi. tSo. 19, Cro. Fliz. 

7c o Sco. hnd^. 7. Aijor, 567. 

H ob 57 j I 

Irni Ilrirl* y, t'lo. E! c. 905. 


(<0 5 - Co- 

(c) CLunon’s Cafe, 6. Co. 88. Cro. 
Eliz. 707. 1. Roll. Abr. 810. 895. Moor, 

556 

(/) SlawT'. Cuttcris, Cro. Eliz. 850. 
Moor, pi. 8 17. 

meat. 
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pent, and taken upon the capias^ and died inptifon ; and upon 
demurrer to the plea thofe two judges held, that he was not 
in execution at the fuit of the | laintiff without his exprefs prayer, 
and the Court award it : but G A wdy, "Jujlicey was of a contrary 
ppinion in that cafe. And according to his opinion and the refo- 
lution in Garncti ^ Cafe there have been fubfequent judgments in 
this very point, that when the party is taken upon the captai ut- 
lagatum he (hall be in execution for the plaintiff if he will, al- 
though his body was never brought Into court (^). This cafe 
fcame in queftlon again in 0is court in Michaebnas Term, in the 
twentieth year of King Charles the Secoful, It was debt upon an 
efcape (/>>), wherein the plaintiff declared, that he recovered a 
judgment in the thirteenth year of tliat king, that the party was 
outlawed the fifteenth, and taken upon the capias the eighteenth 
year of the fame king, and efcaped ; hut he had not declared that 
he was in cuflody, and prayed to be fo at his fuit, without which 
his imprifonment upon the capias did not make him in execution at 
his fuit ; for it may be he was not contented with that, but in- ■ 
tended to have another execution than his body. But the judg- 
ment in this cafe is not reported ; only the opinion of Popham 
? ind Fenner, JuJiices^ is there cited, that he mall be in execution 
Rt the fuit of the party until he difclaim it. If the party be taken 
upon a capias pro fine^ he fhall not be in execution after a year 
and a day at the fuit of the party v;ithout prayer (c). But there 
is a difference between that and this cafe (d) ^ for here it appears 
by verdifl that the plaintiff’ fued out the capias for the recovery of 
his debt, and it appears plainly that he intended to have the body 
of the party in cultody. 

Those who argued on the other ftde^ admitted, that if the 
^fcape had been within the year after he was taken by the capias^ 
the plaintiff fhould have an aefion of debt againft the Ihcriff for 
an efcape ; and the reafon is, becaufc within the year the plaintiff 
plight have brought a capias ad fatisfaciendum againft him, and 
charged him in cuftody, but after the year he hath lapfed his time, 
apd is driven to zfeire facias^ and therefore he fliall not be then 
in e:;cecution at his fuit without continuing the prrocefs ; he is in 
at the fuit of the king to anfwcr the contempt of his laws (e\ and 
fo it wouhl have appeared if the flieiift' had leturned a cipi corpus 
upon the capias utlagatum j therefore fornething muft appear upon 
record, to make him in execution at the fuit of the party. When 
the defendant is taken upon the -capias utlagatum^ there is an end 
of the party’s fuit as to any other procefs to be fued by him 
for he cannot have a feire facias or any other procefs upon that 
judgment ! and fo it was at common law, if thenp had been any 
ftay of prpeefs aft?r the year and day ; therefore it ought to bn 

(4) Moor -r*. Rcyncll, BiMj 6. Cro. {d) Cro. Jac. 545. 620. ^57. 

Jac: 6 i 9 . Latch. 200, (0 Dalton, 214. 

' (b) Buckland r. Kelland, i.SId. 3?o. Ante, 202. 

(f) Bild^man, 7, 


Wot*^ 

ag^iTtP 

Da'v 
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Woi.ri ccintinucu’. It is aifirniLNi, tint hr; is in execution of the party 

agaihjl nolc'Ks volenu It is true the ftcriff is bound to keep his prifonets 

Davison. cuflody, hut not under cquid p.'U.dtics ; for in fomc cafes an 
Taz, 265. ?v:tion Oil the cafe only will lie againll: him for an cfcapc, and 
fometimes an action of debt, where the plaintifF v.ill recover both 
h:-; debt and damages : but here an aition on the cafe only will lie 
aa..in/r the Ihcriff. The rcfolution in Ganr.u\ Cafe will not 
come up to this; for the words arc, If the djfendanL be taken 
iipvon the uilu'^aivm nt the kinp/s fuit, no laches being in the 

piadntili- in c^'nitlnuing lii^ proetds, he ihoiiid be in execution for 
[ 203 ] 'die pi..i<r;'‘-' if he wonh! ; it ir not f.iid with prayer or without 
]'niyrr, I'ediut r is t’'e* \\ar and day mentioned ihcre. Neither, is 

tile cale ixi Firini>mini (a) an authority fv r the p! dntifF ; for that 
wa-' an acinTi rh the cafe brought aga.iid!: the ineriff for an efcape 
cl the pa.'^-y ta.ken upon a which i. an argument 

tiiat the) U'oi: the law to be otherwile at th.it time ; for if the pri- 
laiUT h«id e -ell in CXI C 4 uion at the fuit of the party zad cfcapcd, 
t'ley wotiiJ Ji ,vc bnmghi an adlioii ct dikt, and not an ailtion on 
the calle 'j'hc like adtion on the caie was bi-ought againft the 
fliv rhf of Loii^Jon for an efcape by Ffo/I [b)^ where the deiendant 
WaS in cu/t(/dy upon a capias ntlagatum fued after a year; and 
there It v as agici d, that he could not be in cxcculion at the fuit 
<’f ;he paity wit' out prater : but bccaufe he was difeharged from 
hif imprifonment, witliout finding fuieties to fatisfy the pkiintifF 
accoid.h'g to tlie {huute (r), the plainfifl’ was piejuJiced thereby, 
and thcief ie an avlt!or< ci\ the cafe would lie againfl the fherifF. 

Cut ‘I Hr: Court wcie cf opinion, that it was in vain for the 
plaintiff to iue out an outlawry if he liad no benefit thereby when 
tne party was taken upon tlie capias without continuing the pro- 
fcC {^(l) ; for to what purpoih ihould he take out a jche facias 
after jiulgmcnt, when the paity cannot be found and nothing can 
be done upon it ? 

Theiefore judgment was given for the plaintllF. 

(ii) 6. 7. (. ') 5. F-'ru. 3 c. :z. 

‘y/') riolt’jCalvj 5, Co. S9. I i.eon. (a) Cro. Eliz. 706 Gill\ C. P. 17. 


mcr.r nt a lo- 


Cafe 97. Tlic King appai'aft Cianteilci. 

^r/.Ifan^ndi<f^. defendant was indifted at the feflions held for the borough 

mcr.r M a lo- 1 Hatfield for fpcaking thefg woiJs, “'The mayor and alder- 
iUc^htTinho^ “ Hatfield are a pack of as great villains as any who rob 

rity ijy which Upon thc highway, and wc will take* away their charter^’ Il« 
the ftilions arc was found guilty of fpcaking the woids. 

■ It was moved in arreft of judgment, and fevcral exceptions 

Ccnib. 13. 46. . 

^ 5 - 414. 

Carth. 14. P'iRST, 7 'his being tried at n f /Tions cF a particular borougbi 

they fliculd have Ihevvcd what au-h.crj>y ih- y liad to hold the Icf- 

liom. 
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^nS} beilig jn a piriyate place, aither by prefcfiptign or charter, 

Which was omitledl. 


Secondly, The words are not indictable, for they are of heat 
and pailion, for which the dofcnil.uit ought to be bound to his good 
behaviour, but not indifled. * In Eajier Tertriy in the twenty- 
flrft yc;^r of Kthjr ClhtrL'r. the (^a)y one Biirfotd was indicted 
in this court for thefo words fpokea by him of the iuftices of t(!e 
peace : ‘‘ None of the juflices of the peace underftand the ftatutes 
of eiccife, except fuejh a one” [naming him], ‘‘ and truly he 
does neither well undcriiand them, nor moft of the parliament- 
men who made them and this indictment was ejuaihed. 

Hob. 202. Moor, S19. 2. Keb. 494. 594. i. Mod. 35. 2. Vent. 16. 2. Salk. 

424. 2. Hawk. P. C. c. 21. 1 ' 13. 2. Term Rcji. 199. 

Thirdly, It is faid, juratores pro domino rege prafentant^ it Irtd.ftmcnL 
Ihould have been pro domino rege et burgo praditt. prajeutant [b]. ^ 


CRANnL|1.0r 

To lay of a cw- : ;■ 
porationd)AV* tbs 
mayoi and aU' 
“ (l^rnien ard 
“ Villains," \9 
not indiftable» 
unieCs applied to 
them in the ex- 
ecution of their 
cffxes. 

S.C.ii Mod. 9s* 
698. 6. Mod, 


{a) Vent. 16. 2. Keb. 494. 

(^) It is faid, S. C. 12. Mewl. 98. that 
the defendant luving flipped the uine of 
moving in arreft of judgment, prayed 
that he might fubmit to a fmall fine j and 
that the Court, not being Litit^fied that the 
words w'crc indinable, becaufe no con- 
tempt of Cover nmtfitf they fined the de- 
fendant fixpence. See alfo Rex v. Bur- 


ford, 1. Vent. 16. Anonymous, I. Vent. 
10. Wrightfon'sCafe, I. Salk. 698. Reg. 
V. Soley, t. Salk. 698. Reg. v. Langley, 
6. Mod. 124. Rex v. Legailcy, i.Hav/k. 
P. C. cli. 21. f* 13- 5 but Rex v. Baker, 
1. Mod. 35. feems contra. And notc, 
that now a motion may be made in arrefl 
of judgment on an indidlmcnt at any time 
btfore judgment pronounced. 


The King againji The Inhabitants of Lifley. Cafe 98. 


AN ORDER of fettlement was made by two juftices of peace 
to remove one Elizabeth Sinkwell^ late of Lifley^ finglc- 
Woman, and JVilliam\itv fon, to the paridi of Morton~liariipJiead\ 
ih which order the caufe alfigned was, becaufe that, by fraud and 
collufion of the parilli of Lijley^ &ic was delivered of the faid baftar d 
child in the parilh of Morton, 

First, It was objefted againft this order to quafli it, becaufe 
it did not appear that the mother was lafl legally fettled in the 
parifli of LiJIeyy or that flie was a parifliioner there at the time (he 
was delivered at Morton : they only faid, “ Elizabeth Sinkxuell^ late 
L/^y,fmgle- woman i" which is but adefeription of the perfon 
and an addition of the place, and not a fufficient allegation that 
file was an inhabitant there, or that the child was fettled there. 
Now it appears by the order, that the child was born aC Morton^ 
and the birth primd facie makes a fettlement in* that place, no- 
thing appeal ing in the order to make him an inhabitant elfewherej 
and 5iey cannot fend him back to a place where he never was. 

As to THIS OBJECTION, it was anfwcred, that the order recites 
her to be ♦^late of the parifh of Lifley^ fingle- woman which is a 
fuiEcietit taking notioe that fhe was an inhabitant of that pariih. 

Salk. 12 1. Comb. 285. 

V5t. y. O Secondly, 


If the pariih of, 
procure a &• . 
male pariihioner ' 
to be delivered ' 
cf a baltafd 
child in the pa- 
nih of B, an or- ^ 
der of removal 
mud date tliat 
the was a pa* 
riihioner of 
par.fh of ^ 
the time ihf was 
delivered ; but 
the Court 
notquaAian^rry/^’ 
dcr for v 

fefl MiwjMsskyaSfl' 
ter4twasjnud«».i j 
Ante, 150. 

I. Bulft. 

53*- ' 

Biackerby'i'Ca«j , 
fes, p. 3a,' 'v,/ 

Carth. 397»‘ ’ ; 
i.Bac.Abr. SSfK 



lUr Tem,-«r^. jr 



u ^ Secondly, The reafon of the removal is too genera]:,^^ \ 

* ^ flxc was delivered ai Marion by ftaud and collufioii of thef 
of Lijley. 

fl lMi^A8rTANTf ^ ^ 

,v i^ tiiLEY. As to THIS OJRJECTION, it was faid, that thejuftices are 
liV 20/: 1 ^ icnfon why they make fuch an order to * remove 

L * 5 J ]ie|. . and therefore if they allign a caufe uncertainly, that ftall not 
an order. 


The Court inclined, that flic ought to, be alledged to be a 
“ legal inhabitant in the parifli of Lijley” but would not quafli the 
order, becaufc it was nine years lince it was made, viz. ever fince 
Oliober 1691. 


Cafe 99 . Stanford dgalnft Cbamberlainc. 

Judgment in the p JEC'rMENl' tried at the a/Tizes, and a verdift for the 
eouit of king’s H# plaintllf; the judgment ought not to be figned till the rules 
which will be in four days after the postea returned, 
after the which happened, in this cafe, to be the fixth of May. 

^ plaintiff got his judgment figned on the very dav, but it 
was not executed till after the fixth day ; fo that the aefendant 
ltjl« enough fo bring a writ of enor, or move any thing in 

arreft of judgment. 

1 ialk ”7 ^ Court held, that the ilgning the judgment was ir- 

5! Com! Dig. regular,, it being before the day allowed by the rules of the court; 
“ Pkacler,” and though it was taken out afterwards, that was not material. 

!^Burr?ai3o. Therefore the judgment was fet afide, and the party had refli» 
tution (a). 

^ (//) See 1. Lilly IL R. 413. Twrntr 7-. Barnt%, i. Salk. 159. Doe v. Copeland^ 

2. Term Rtp, j: 'c. 


; Cafe 100. 

If a perfon pro- 
-‘jpaife to pay a 
liim of moiii:/ 
OA A matter in 
iff and 
arc iiHc- 
the pro^ 
r^i|Swd,al- 
fh it be not 

imo* 

^Comb. 3^2. 
nb. 2 . 

p. Wilf. $4- 


Stephens agaiaft Squire. 

A N ACTION was brought againft Squire^ an attorney, and turn 
^ ^they's^ for appearing for the plnintift* without a warrant. The 
caufe was carried down to be tried at tbs ajfizcs ; and the defendant' 
promifed, that in confRleration the pI'aintilF would not profecute 
the aft ion, that he would pay tfn pounds and cofts of 

And now an aftioa was broughf againfl: the . defendant upon 
this promife. ' , 

The queftion was. Whether this was a void promife by th?, > 
ftatute aq. Car. 2. c. 3. of Frauds, being made in behalf ano*^ 
ther, and not iiv writing? which liatute enacts, ‘‘that no aftioa 
“ (hall be brought to ch.irge the defendant upon any fpftcial pr^ 

Bull N. P. at I. 3. Burr. iSSS. EITpinunVji loo. 2* kcp. to. 


mife 



I ID far the debt) default, or roifcarriage of another 

Unleis^ilt be hi writing/* 

" But THE Court were of opinion, that this cannot be faid to 
' be a promife for another perfon, but for his own debt, and there- 
«lore not within^ this ilatute (a). 

f 

(<7) Sec Read v. Nalh, i. Wilf. 305. Fith v. H'-lcliinfoTi, 2. Wilf. 54, Williams 
Leapetf 3 Burr. 1886. 



* Richards dgainji Hill. 

A n action on the* case for diverting a watcr-courfe, in 
which the plaintiff declared, that he was feifed of a water- 
mill to him and his \\tm^ jecundum confuetudinem decanatus de 
IP olverhamptoriy and fo prelcribcd for a water-courfe, &:c. and 
that the defendant, intending to deprive him of the profit of the 
faid mill,' did divert the water ah ayitiquo cur fit fuo^ per quod he 
could not uiolare fo faft. I'hcrc was a verdio: for the plaintiff, 

•It was moved in arreft of judgment, for that a copyholder can- 
not prefenbe in a que ejlate^ and the Court could not take notice 
, of any other eftate the plaintiff had by this declaration : he Ihould 
have left out fecundum confuetudinem decanatus \ for, How can he 
be fo feifed without fliewing what that cultom was ? 

This objection was pvcr-riiled by the Court; for if the 
plaintiff was feifed of an eft ate in Borough linglijh^ that had been 
a cuftomary eftate, bccaufe he has it by the cuftom of the manor, 
aiid in fucli he may preferibe. 

Secondly, He does not fay, that he diverted the water from 
the mill, but from its ancient courfe, per quod^ 
ft-qm n mill, an infcnAble^rr gwJ may be rcjeticd ; for as the aflloil implies a tojt, 
S, C. X. Ld. Ray. loa. l^rU Ray. 274. 293. 2. Will', 313. 

Thirdly, The matter of his damages is laid infenfibly; for 
the^/r of the aiStion is, that he had a mill, out of which he had 
profit by grinding^: now the word tmlare is infenfible, and there 
IS a proper word for grinding. 

It was held, as to the Third CM>jeiftion, that the word 
being infenfible, no damages could be given for it; 
and tfiat the declaration had been good, if that part of it had been 
left out. 

So the plaintiff had his judgment. 

The King ajgainjl Cowper. 

lljJDlCTMENT againft.the defendant, fetting forth, that there 
^ was A war with Lewis the French King : that during the con- 
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Cafe lOl. ' 

A pfeferiptida 
for a waters ^ 
courfe ruxmi^g 
CO a mill 
which the plaiHf 
tilF was feifed 
accojjlin^ m 
“ cujtom. o| 

“ the deanery cd 
“ fuch a placer * 
is* good. 

I. Sid. a 98 . 

1. Lev. 

3. Lev. 133. 
earth S;. 

N. Lutw. 19. , 

2. Sal, s6a. 

3. Mod. 4S. " 
1. Show. 64. 

On a declarati^ 
for diverting; A 
a water-courfe;': 
it is furpludll^. 


Cafe 
To Wre 


tinu^nce of that war the defendant hired a boat for twenty guineas, 
king's enemies, is indieiablc at common law, as 

O ^ faifii 




!^,f ,207 3 Walter Tcriti, 8 . Will. tn 

‘^)iiE Kt%G falj\ 7Hsr2tio}\ et pyomtorle to aflift the king’s * chemies ; that tikf 
(q hired w;is brought to the fhore iii order to embarfc hiife 
Co>rt»^ and others, where he was taken. '1‘his nutter was all fourid by 
' verdict. 

It was moved in arrejl of judgment ^ that this was not an of- 
fence at comninii law; for then any a6t which fliew^s an intention, 
to do an unlawful thing will be a fault, as if a man hire a houfe 
with an intention to fet up an unlawful trade (a). If the faft it- 
felf do not import any malicious defign, then the finding of the 
jury will not alter the nature of !t(/^). If then there is nothing 
in this indictment which favours of an offence at common law, 
there is nothing prohibited by any ffatute ; for an intention to do 
an unlawful act is no crime by cither law. In this cafe it is not 
fo much as faid that the defendant endeavoured to go beyond fea 
without the king’s licence. 


Jt. kale P. C. 
37'* 

'/t. giwk. P. c. 
!r 20 . f. 59. 
i. Hawk. P. C. 
1 25. r. 145- 
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To v/MicM it vjaa arfwcrc'l^ that it is a crime to hire a boat 
to affift the king’s enemies with an open and manifeft attempt, by 
vifible a^^ts, fo to do fc). As if a man prepare a plate of the 
breadth of the breud foal, and by feme plain a<5t it ftiould appear 
that hedefjgned co have counterfeited it, and is taken before his 
defign was brought to perfciStion, although this do not amount to 
high treajon, yee it is a mijdcmeanor* It is an innocent aft to 
lie in a hedge; but if it be with an intention to attempt the queen 
con fort,! and that appear, it is a high crime. An intention to fight 
a duel is a inifdeineanor, and punifhable by fine and imprifon* 
ment; and therefore if a challenge be font to another, though the 
parties never fight, yet both he who fent and he who carried the 
challenge are punifhable (d) ; according to the rule which is men- 
tioned by my Lord Coke (c), ^ando aliquid prohibetur^pro» 
‘‘ hibetur et omne per quod devenitur ad illud.^* I'he knowledge 
and concealment of treafon is mifprifion thereof, which is punifhed 
by imprifonment during life, and forfeiting of the goods and pro- 
fits of lands during life {/) : now fiiice the law inflifts fo high a 
puniihmcnt upon the concealing a treafon, it cannot be a queffion 
but the bare intention to commit fo high a crime is punifhable 
likewife at common law, * It is no argument to fay, that becaufe 
the defendant is not guilty of the higheft offence, therefore he is 
guilty of none, for there are gradations in law which vqry the 
offences of men, and proportion their puiiifhments to their crimes. 


Curia. The very intentionto cemmit treafon is regarded inlaw; 
and any preparaii on to .afJilt the king’s enemies is a prejudice to 
the public, and therefore an ofEeiicc at common law. Our aftions 


(«) ^ 

(ly 2. show. 2. 

(f) See Loid FicP.on’j C.\Ce, 4. State 
TurJv; FelUr’s Crowo Law, 

I96 


(d) See the Ctife of Darcy Roblnlbnj 
2. Keble^ 694. and D^rcy v, Collins, 
Sid. m. 

{<) 3. Inft. 152. 

ij ) I. iialc p. C. 374. 65a. 708. 


arc . 
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governed by intentions, as qualified by them j fo that in divers 
cafes die intuition makes the adt more or lei's crtinijial. 

Whereupon the judgment was affirmed, and the defehdant fined 
4Sne hundred marks, and committed till paid. 

j. Hawk. P. C. cl). 25. f- i 3 . c. 65. f. 1. 1, Halc» 229. ^9. 508. 53s. 562. 


Cov.riK« 

* t 

I. Lcr. ii(S. 
1. b.d. xja, 
S. Mud. 92* 


Keat ag(ttnft Barker. 


Cafe roj. 


A N ACTION was brought againft the defendant for fix rears 
wages due to the plaintifi for his fuhiry, being a ft c ward. 
There was a verdicl: for the plaint! fF at the allizcs in Btrkjhire^ 
and only feven pounds damages given. 

It was moved to difeontinue the action, and that ibc fojiea 
might not be brought in. 


A plaintiff, tifioil' 
2. c-' 4 .' 

Ciirnc t Jffftfitinta 
or r,w^tatl!i^ 

aitefVtTdr^, 
he tiiiglit IT 
common ij|W, 


Sed non allocatur \ for after a general verdiiJ the Court will not ■ 

fufler the plaintiff to thfeontinue his aiHioii : it has been allowetl Hutr. 36. 
after a fpccial verdiB^ and an argument at b;ir(/7); l(>Iikewir(j H-tni mx. 
after a joining in demurrer, but not after arguing fuch demur- CartieSr- 
rer (A). But the ftatute Hen. 4. c. 7. ordains, “ that after 
verdift a plaintiff fhall not be nonfuit ;** which was oincrwifc T^jiac Abr. 
at common law> for if he did not like his damages he might be 
jionfuit* 


(4) Bar) of Oxford v. Waterham, Cro. on fj>eeial chcomftance and pwynicnt of 
Car. 575. cofts the Court wul pennit a djfconti- 

{h) Lord Howard *s Cafe, i. Sid. S4. nuance after demurrer ar^ed. Jones 
I^pbilifoq B^nbrough, 2 . Sid. 113 . But Pope, i. Sid. 305. S. C. j. Saund. 37. 


The King agahift The Inhabitants of HafwelL Cafe lo^ 

T he statute 14. Car. 2. c 12. enaiS.s ‘‘ That upon the Anordcrof feC- 
“ complaint of the churchwardens and overfeers of the jkw liuns 
toany jufticc of the peace, wdthin forty 'days after any perfon order of 
« Cometh to fettle himfdf in a tenement under the yearly value ^ bttSiS 
« ten pounds, that two juftices of peace, Quorum unus^ of that CuTrt^vv-Iu ooc 
diviiion where fuch perion is likely to be ciiargeable to the pa- icibrttiil' 
V riiii, by warrant may remove him to the pjri^^h wlv;.e he was ' 

laft legally fettled. Provided, if he mink hiinfllf a.:gricved s.c. 
by the judgment of the two juftices, then he may appt.a to uie I\ 

« * next quarter-feffions, who arc required to do juftice according « 
to the merits of the cafe.” 

Two juftices, by warrant under their hands and feals, removed ' i' 

a poor man from the par fti of fP'oking to Ho /welly thereupon Sii poft. 
appeal is brought, and the leffiruis order was, “ that the warrant of 
the two juftices ftiould be fuperfeded^ and that the party ftiouid 
be carried back to fVoking.” 

Which order being removed by certiorari^ exception was taken 
to it, that the juftices in tiicir f liions hud no power to fuperfede 

O 3 the 

• • 


[ J| 
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JTnt Kt^o the warrant made by the two julllccs, b^caufc they hacP afiFy 
' ^ ^O'WQV to qh'ojh or affirm \t\ and trie v.^erd ^^Jupcr/rffc/zs^^ h>*‘pf6S 

^ ^riiAiyv^iL applfcablt* to procefs before jinJ^nT7iJir, and not to thejudg-^ 

: iw «; ttr * itftlf: as if a man be incuitofy upon a writ*, and then co.nii^,. 

; '475^4^7 ^ /uperffdeas'' to the writ, the priloiicr is thereby difchar^cd. 

. 469. The Court were of opinion, th.it fuUerfedtai^' was not a 

" >n/Equky^'o7 word in this cafe, but would not quaih tiie order j but rc^ 

f ferred the matter to judge of ass^z,e. 

’ 

rr ^Cafe 105. Stokes agoinjl Oliver. 


in 'f^Rn' OF ERROR was brought to reverfe a common recovery y 
^ Jcirc facias againfl: the ter tenants^ v/ho rrc fummoued 
Twtrt^ blunder ^ppcai, Hiid thc flici ifF has returned, that there is no other 
and appear 

^ad ofToudi- ^1^® error afligned was, that the vouchee was a feme covert^ and 
ingin f>erpny or under age^ and appeared by attorney, 

hy guardutriy 

,THi REco- If flie had vouched in perfony or by y^uardietHy fuch a recovery 
VERY iserronc- fhouJd not be reverfed for error after full age ; becaufe ^ 

^vcrftd is made by the Court, who will not admit of any one but fucli 

anfwerable for thc Icfs that the infant may fuftain j 
pirefacun, ac- hut an attonuy is made by the party, and an infant may itot have 
cording to /Ac difcretion enough to choofc an attorney who will be faithful to 
/wAaofthe him(^7), 'I'herefore flie appearing by attorney, and fuftering a 
firllbc^uecKo ^^11 he reverfed for the fame after thc party comes 

. the ti-rraeULts bccaufe it (hall be tried by the country, Whether thc 

warrant of attorney was made when under age, or not (b) I 
Neither can the hulband, though of full age, make an attorney 
for himfclf and wife under age, to bind thc inheritance of the 
wife ; but Ihe being the principal muft be barred by her own 
ad ; and therefore fhe muft appear in court in fuch manner as 
the law ha^s di retried by reafon of her infancy. * It may be a 
queftion. Whether flic can be barred by any ad of her owik 
befidcs a fine j for fhe is not examined upon a common recovery r 
But this IS not like the cafe of a fine levied by an infant, for that 
cannot be revcifcd but by the infant himfelf during his nonage (c) !j 


♦[210] 

Hob. 197. 

Cro. Car. 307. 
1. Roll. Abr. 

; 71 »- 7S^»7S2. 

Sid. 3Z1. 
^rp. Eliz. 569. 
-^53. 

. . ,il. Keb. 878. 
#teV, 38. 
;dlVSaund. 94. 


' Comb. 63. 101. for it bcinp; the ad of the Court to fuffer Inch a one to fevy a 

tuVarth. 122. ’ r .1 P<1 n 1 x r 1 • r n- 


tuvarth. 122. 
| 4 Com. Dig. 

Bic. Abr. 



fine, the Court mu ft therefore reform the lame by infpedion, 
which cannot be after full age. 

For this reafon, the recovery was reverfed nift cat fa the end 
of the Term. 


(a) Holland 1/. Jack fon, Bridgm 73. (/■) Raby 

See S. C. under title Darcry v. Jackfon, i. Lev. 142. 
Palm. 123. 149. 224. I. Roll. Rep. 73. Abr. 142. 

101. Moor. 622. Cro. £Iiz. 730. 774. (c) 3.,Ltv. 36. 


7. Roblnfon, i. Sid. 3i^|. 
See Co. Lit. 3^0. 3- Bac. 


UaiRC? 
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Haines Barley’s Cafe. 


Gafe'il 


T? TECTMENT^Vor lands in Effex tried at bar. The plaintifl' in 
claimed as heir at law to one Jatnei IFade^ who had ifiue 
William JVadey and one daughter, who was now the Lady Bajh^ dcnce witha^l' | 
and lellbr of the plaint iff. IVillifim Wade had like wife iilue, one being proved. 

fon and two daughters, who were all dead without idue. 6. Mod. 225. 

^ 248. ar,d poft. V 

The defendant made a title under a conveyance by leafe and 385, 386. 
relcafc, dated the twenty-firft of May, in the twenty-firft year of ' 

Charles the Second^ and made between William Wade of the one '.'1 

part, and Haines Barky and John Turner of the other part, by 
which the lands in quelfion were fettled upon them and their heirs 
to the ufe of William Wade for life; fo to his firft, fecond, and 
third fon in tail-male; like remainder to Johri^ WiUiam-t Haines^ 
and Charles Barky \ remainder to Hainei Barleys t\\o father; re- 
mainder to the right heirs of Jf^ilUam Wade for ever. 

The plaintiff’ then produced a deed made in the year 1633, 
between the faid James Wade of the one part, and Cha) les Mor^ 
dant and his wife, and John Mordant^ of the other part; which 
deed was attefted by three witnefTcs, two of which were proved 
to be dead, and the other could not be found : by which deed it 
appeared, that a fine was levied, and the ufes thereof were 
declared to James Wade for life, remainder to his firft fon, and 
the heirs males of his body ; fo to his (ccond, third, and all other 
the fons of the faid James Wade in tail -male ; remainder to the 
ifluo females ; thqii to the wife of William Mordant for life ; re- 
mainder to Charles Mordant and his heirs for ever. 

So that William Wade was tenant in tail, and could not bar the * [ ^ I 
remainder without a recovery^ which was then produced, and a Parol 
deed to lead the ufes thereof, and ■^livery and feifin indorfed, to J 

make a tenant to the pracipe. But it happened that one Frames 
Douglas had at that time an ejlate for life in thefe lands as her dence to 
jointure, but the jointure-deed could not be prodi>ced : but they an t 

proved, that in 1661 (he levied a fine fur concejftt^ and demifed 
the fame to one JVoolIy for ninety-nine years, if fhe lived fo long, 
for feouring the payment of four hundred pounds ; wh»ch mortgage tail, if t^T' 
was afterwards affigncd to one Menteutz^ and both of them joined jointure dud 
in a leafe to William IVadc for fixty years, if the faid Frances 
lived fo long, under the yearly rent of two hundred pounds. « j viTeiii^^ 

This was admitted to be a fuflicient proof of the jointure. (A. 4.), 

And to the like purpofe they produced dcpofitions in chancery, dep 
which they offered to be read, the bill and anfwer being taken off 

f ■=. “<1 i»i>- 

the W/and anfzuer be proved to be loft: Poft. 3S6. 1. Mod. 4. 2. Vern. 471. 591. Stra. q20. 

Skin. 584. 673. 4. Com. Dig. “ Evidence” (C. 4.). i. Atk. 4^5. 2. Bac. Abr. 308. Cowp. $ 9 ^% 

|. Salk. 27S. 281, 286. a. Salk. 555. 6. Mod. 2^5. 248. x 
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v^he entry of But they offered to give an account that it was once filed, whicl| 
was by the AW CZMs book\ and produced an inrolment of thiiEr 
fcokis evidence v/hich mentioned both bill and anfwer. 

And THE Court was of opinion, that the jointure-deed being 
loff, they might fupply the proof by memorials thereof, fince k 
3ull! N.P.a 4 o. was impofTible to fnevv the deed itfelf. 

* So the plaintiff had a' verdict for fo much as was in jointure. 


Cafe 107. Martin againjl Monkc. 

U^n^fpr\uzTo\\ \yfOTION to amend a fault in jurdta after verdict found 
^ <Utc th ifTur to a- VI plaintiff at the affizes in SL^ffex : 

be before the ^ 

theiing It was uoinina juratorujry between the plaintiff and defendant, 
arid lady the de placltOy i^fc. ponitur in refpefiu coram dom. reg. et dom* regtnn 

• when Qpi^d IVeJlm.^ h'c. nifl )ujlictar\ ad a (ft fas capiendo afTt^n. 

•t the timW vuefmo die Martii. 

^tad; or if It It fbould have been coram domino rege only, 
tliif-nate the day 

cn which the And the day of ni/I prius was miffalcen j for the affizes were 

alTizeswcre the twenty-third of 

held, it cannot . i i i i 

^ anjended at^ T^he record was right, by which he prayed it to be amended ; 
though the ploa and for authorities, the cafe of Merchant v, Reafon {a) wa« cited, 
be Tight. where the record \Vas de placito debiti^ upon the ftatute 2. Ed%v. 6. 
I Salk^^o fetting out tithes, and the juraia in the record of 

C^. sot. was de placito tranjrrejjidnis ; and this was amended after 
6 . Mod. 164. a verdi^ for the plaintiff, bccaufe it was only a mifprifion of the 
,*68- clerk. So where it was upon a ?:ijl prius^ that challenge was 

®* 3 *- made to the fheriff after iffuc joined (/;), and venire facias awarded 
‘J* g' to the coroner \ but the record was, that the venire facias was 

* I 2 12 1 awarded unto the Jheriff\ which v/as not entered at the time * of 

% Stra 8 ufually made up afterwards in time of vacation ^ 

X. Bac. Abr. this being only a mifprifion of the clerk, fhall be amended by* 

joo. the record. 

But on the other side it was infifted, that this was not 
amendable, for the Juftices of nifi prius had no authority to take 
fuch a record. 'I'he mifprifion of a clerk in a writ of ni/i prius is 
’ V amendable by the ftatute of 8. Hen, 6. c. 12. but then it muft have 

fufficient matter expreffed or implied to give authority to the 
Judge to try the iffue. for without that writ he Cannot try the 
caufe; and therefore in debt (c) againft the defendant hufband- 
. man,’* the queftion was, Whether he was fb die impetrationis bre^ 
vis ? And the writ of nift priusy by which the caufe was' tried, 
^ takes notice that the defendant was a hulbandman i but the' 
material part of the ifibe was left out, viz. Whether he was fo 

(a) Le Merchant -u Rawfon> Cro. Car. 396. and A qui la Weeks’ Cafe, Cro. Car, 
174. I. Roll. Ab.-ao2. pJ. 7. ■ 205. Palm. 378. Godb. 328. 

(^) Mufgrave' v, Wharton, Cro. Jac. (c) Blaclunore!$ cafe, 8. Co. i6i. " 
354. See alfo Fowl s v. Child, Cro. Jac. , > 

die 
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J{e mpitrathnis brevis^ or not ? T'liert* was a vf?rJl£l for thy 
plaintiff; and* though the record was ri;;ht, llic Court wovilJ not 
fuffer the writ of niji prius to be ameiidcd (r/ bcciiufc by that 
writ the Judges haJ no power to try th.' iffifc in the record. In 
the cafes where the rccoui of ;ii/: prius has been ameiidcd by 
the roll, the writ of d'tjhin^as has been right; which, togetlicj* 
with the nifi priui^ Js a hidicicnt authu.ity for the Judge to try 
the caufe (/v) ; but here the dyhin^ai vji\% wrong, for it was 
Guiulmus et Miiria^ Dei orntia^ wliich could not be; 

for the queen died in Decembci^ and the caufc was tried the twciw 
ty- third of March following. 

Por which reafoii the Court held this not amendable. 




Tlnvaitcs and his Wife aganifi Alh field. 

an action of ijf.bt was brought for rent upon a Icafe of a 
houfc to be made by three Judge*?, piirfinun to t.'ie for 
cre^^ling a court of judicature for detern ination of duierec.ccs 
concerning houfes built in London^ whofe judgment and dL\aees 
by the faid act are made a record and entered in a book,‘ and kejit 
by the lord mayor ^ with tlic records of the city ; in which leafe 
the rent of two pounds thirteen fhillings was rcfeived per annurn^ 
and the plaintiff declared for a hundicii pounds, due for fo many 
years ; and it appeared upon the record, in calling up the fums, 
^hat he had declared for eight pounds too much. 

* The defendant pleaded nul Ucl rccord^^ and there was a 
judgment for the plaintiff, that he had produced the record. 

I 

It was moved in arreft of judgment, that this being in debt for 
verity and an entire demand of a fum certain, the plaintiff could 
never have judgment, becaufe it appeared, upon his own fiiewing, 
that he had not any caufe of aeflion for the whole. If it had been 
an action covenant to 'pay a yearly rent, and the breach had been 
affigned for non-payment of a certain fum at fuch days, and the 
whole had not amounted to fo much as demanded, tiiat might be 
well enough (t ) ; becaufe in covenant damages are to be recovered 
according to the evidence, and not as the party hath fummed it up. 
But my* Lord Coke was of opinion, that upon debt for rent 
it was otherwife, becaufe in that a(flion you recover t!ie fum 
demanded. In all adfions of debt, the plaintiff is privy to tiie fum 
in demand, and therefore ought, at his peril, to dcclai' for the true 
debt; and the reafon why he ought to demand the very fum, is, 
tecaufe if he fhould do otherwife and recover, he might afterwards 

i ... 7 c 

^Cro. Jac. laS. 499. 569. 2. Lev. 4. 5. Com. Di?. Pleader” 


* [213I 

Cafe io8» 

In ap Men c| 
dibt on a Iralb 
Icr rent at tWQ 
poiinclb thiitecn 
ihjllings a-ycar| 
li the plaintiff 
deebte for one * 
hundred pounifii 
due for fo many 
years arrear, and 
It .appear that a 
n 11 Rake lias beeii 
made, and that ‘ 
he has declared 
for eight pbundt 
too much, yet, 
after vcrdidl, if 
he releafe the 
eiglic pounds, 
he fhall have 
judgment fortJlIt 
re/idue. 

S C. Comb. 

365- 

S.C. 12. Mod. 
93. . • 

Hob. 89. 

Cro. Car. 104. 

137- . 

Hutton, 96, \ ^ 
Latch. 175,. 

2. Keb 576. 
Cro. £hz. 23 . 
Yelv. 5. 

1. Saund. 284, 
(C.84.). 


(<i) Year Book, ii. flert. 6. pi. ii. 

(V>) 8. Co. 1 66. Carth. 506. Salk. 
48. 88. Poll. 399. 1. Bac. Abr. joo. 


(c) Fcrrar v. SncIIine^, i. Roll. Rep. 
335 - C. 3. Bum. 145. 


bring 
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^Titwaitis biing an afflion for the true fum, and fo the defendant would be 
irwjp jQy[^ly cliarg!.':! *, and therefore in debt upon a bond, if the plaintifF 

" AwTllp declare for kiL tiian due, he lhall never have judgment {ay 

To vvliich it was anfwcred, that though the aftion was for an 
Civile fuin, yef it was made up offevcral rents to be paid at divers 
djys, jmd fo ir.uil be taken as feveial demands for the rent; is 
win re debt was brought upon three bonds, and upon oyer^ the 
dcfeiidaiit plead^id condition performed, and there was a verdict 
f <. ' the plaintin. Now though the plaintiff could not have judg- 
ment as found by the verdict, yet releafing damages and cofts, ho 
had in Jginent for the two lirft bonds (b). So where the defendant 
avowed for hve pounds rent, and a uominr pa-:: ^ for non-payment 
the (laV: hilt laid no actual den and of the rent, th^’ avowry was 
h^ld naught as to the nomine ptmitv^ bccaule it could not be for- 
feited without a demand of the rent; yet he had judgment for 
llio rciiiin of the cattle, hecaufe he had a lawful caufe to diflrein 
for rent .u'rcar, and the demands were fcveral [c), d he like judg- 
ment was given where a plaintiff brought an action of debt for 
forty poujiJs upon the ifatute of Ufury^ and declared, that the 
• defendant corruptive did lend forty pounds contra formainjlatuti^ 

and fuch a day did alfo lend twenty pounds contra for mam^ i^c, 
I r 214, hut did not fiy c.fryptivc ; upon non debet pleaded, the plaintiff 
^ had a verdict; and it was moved in arrelt of judgment, that the 

declaration was not good for the lalt twenty pounds, becaufc it 
waiucd the word umruptivi-y but the Court gave judgment for 
what the pi j mi iiT had w'ell declared; and nil capiat per billam 
was entered as to the rcfidue [d). So it would have been if it had 
been up(m demurrer. But there is ;i later book which feems to 
tvarraut this cafe, in w^hich the cale of Dupper v, Bajkcrvill(cJ is 
reported, vylnch was aii action of debt for arrear of rent, in which 
the plaintilf declared for more rent, and for a longer time than 
u.jon his own fhev ing appeared to be due to him ; v/hich the 
defendant perceiving, pleaded ni/ ditinct^ but concluded his ple^ 
With hoc paraLus cf verificare^ and not to the country as he ougb|: 
to do, on purpofe that the pLiiiUiit might demur ; which was done 
accordingly, and had judgment againff the defendant for the il] 
ccMiclution of hibpiea: but the plaintiff' afterwards finding hjs 
millake, he entered a remittitur for fo much in the declaration 
more than w'as due to him, and took his judgment for the re(t j. 

• and thereupon the defendant brought a writ of error in the ex- 
chequer chamber, and this very exception was taken to the decla- 
ration, and all the cafes before-mentioned w^re circ^d, to prove 
that the plaintifF might rcleafe the fur[)lufage before judgment^ 
which if he had neglected, the Court ought to give judgment for^ 
fo much as was well demanded in the declaration, ^nd thj^' 

(j) Pt;i.btr:cn -I-, Shelton, 2. Roll. 

Rep. 54. 4. Bac. Abr. 26, 27. Sym- 
mems T. Knox, 3. Terin Rep 65. 

’ {i) Andicw s,. Ddahay, Hob, 17S. 


(, } Mowfcll 'T'. Sambech, Hob. ^33. 

\d) Woody's calV, Cro. Jac. 104. 

(c) 1, Saund, jS:^. S,C. 2. Ktb. 576.. 
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feems agreeable to the fourth rule in Godfrey^ Cafe[a)^ That if 
.a man bring an a£tioii for fcvcral things, and upon his own ”**y**^® 

fhewing it appear that he cannot have an aA'on for one thing, ^ 

the writ (hall not abate for the whole, but he fhaM recover for ^ ^ 

what the action will lie, and be barred for the reft:. And hdljy, pai/524. 
for a cafe in point, that of Barber v. Pome}oy(b) was cited, Ydv. 71. 
which was debt for rent as this is; and the plaintift' had declared ' 

for more than was due upon his fhcwMiig, and upon w// debet 
pleaded the plaintiff had judgiiicnt, and damages and cofts; and 
it was moved in arreft of judgment, for the plaintiff had made an 
entile demand for rent to a certain fum, when it appeared that » 

he could not have an adtion for fo much ; yet tlic Court held that 
he might releafe the furplus and damages, and take judgment for 
the refidue. It is true, my Lord HALEfaid, that judgment was * fzi C ] ' 

never given in this cafe ; but my Lord Rolle cites the Numher- ^ ^ 

Roll^ and the Term when it was entered. If this had been pleaded ,* 

in ahate 7 nent^ the adion had been difeharged ; but the Court ex 

officio are not bound to abate it, cfpccially lince the deft*ndaiu had 

waived that matter, and pleaded mil tiel record^ and infifted upon 

the right. 

The Court was of opinion, that if an a^Iion of debt be i.saund. 284. 
brought upon feveral bonds, and it appear that one is not due, i. Sid. 417. 
the plaintiff may recover the reft. So here the plaintiff demands Comb. 365. 
a hundred pounds upon feveral arrears of rent, and it appears that 
the whole is not due, but falls fhort ten pounds, jie may recover 
for the refidue. 


[^*5 3 


(a) II. Co. 45. Yelv. 71. 


{b) I. Roll. Abr. 785. Stiles, 175. 


Memorandum. 


Cafe ^09. 


TN the vacjition after this Term, died Sir William Gregory, i.Ld. Ray. 

Knight^ one of the Judges of the court of king's bench: he 
Vvas fucceeded in his oHice by Sir John Turton, Kuighty who 
Was removed out of the exchequer; and Blencdwe, Serjeant^ 
yi^as made one of the barons of the exchequer in his place. 
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* Dorset, 7 "PjOMINUS REX mandavit vk. com. frxd. Cafe 1X0. 

Jf. J ^ breve fuum claufitm in hac verha^ Jf, WlLLl- 
XLMUS Tertius Dei gra, Angt Scot. Franc, et Hibern. rex.^ 
fidei defenfor.f ^c, vie, DoKS, fa lute?n, Pracipimus tibi ficut alias 
tibi pracipimus quod capias Bonham Strangewaies ar, et 
JoHANNEM Doe ft invent, fuerint in halliva tua et eos falv§ 
cujiod, it a quod habeas corpora eorum cor am nobis apud We STM. 
die Metcurii prox, pojl tres fep, SanSla Trinit, ad refponden„ 

Roberto Forest et Susannje ux, ejus de placito tranfgr, 
etiam bil, ipjius Roberti et Susann-* verfus ipfum Bonham 
pro cent, libr, jecundum conf, cur, nojir, coram nob, exijlen, et habeas 
iki tunc hqc breve, Tef le ] oh ah. Holt mil, apudW BST M, fexto die 
Mali anno regni regts feptimi. 

Holt & Colman. 

Executio ijlius brevis patet in quadam fchedula huic brevi annex^ 
WiLLlELMUS BeNNET At, Vic, 

Virtute ijlius brevis mihi direSl, et huic fchedula annex, quoddam 
warrant, meum fub manu mea et ftgillo ojfficii mei vic, com, mei 
infrafeript, feci et direxi Thom-® Merest al, Merrice 
Johanni Hinton et Edwardo Grimsted baUivis meit in 
bac parte ad arrejian. et capien, Bonham Strangewaies ar,in 
eat.. br4vi nminat, ftcund. ixigen. ejufd. brevis, qui quidm 

Tho. 
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. Tho. Merest al. Merrice et Johannes Hinton 
Thei virtute warrant, met ptetd. decimo die Mali anno re^tii dorm 
nojlri WiLLlELMI Tertii i*ffrafcfipt. fcpt}rao apud PoKjLAi^Tf 
incom, meoY)oK 2 ^i.^V ce.per,et arreJlaver,pricd,^OM{H^'iA Strange- 
WAIES et ipfum in cujiod, fua adtunc et ibidem habuer, et detim 
et Jic in cujhd, Jfia ddfunc et ibid, exijlen. pojlea fcilicet eifdent 
die et anno quidam Thomas Gilbert de Portland pretd, 
yeoman^ Wilielmus Elliot Johannes Oyles 

de eadetnyeoman^ Robert us Oyles de cad, yeoftian^ Christo- 
PHORUs Witt de Edwardus Glover deeadem 

yeomauy Johannes Farr de e a dem^ yeoman^ Johan. White 
de eadem yeoman^ et Johannes Peters de eadcm yeoman^ adtunc 
f 217 ] et ibidem vi et annis^ i^c. viz. bactdis^ gladm^Jclopis^ ANGLICE 
“ piftols,” et cultellis^ adtunc ct ibidem riotofe^ routojcy et illicite in 
ipfos 1' HO. Merest alias Merrice baUivos mcos infult, fecer. et 
ipfos verberaver. vulneraver. ct maletraSiaver, it a quod <//? vitis 
earum dejperahatur, et prafat, Bonham Strangwaies fi diSlis 
hallivis extra cujiod. fuos centra voluntates eornndem halUvorum 
adtunc et ibidem vi et armis^ ^c, ceper, et refcujpr, ct ipjum Bon- 
ham Strang ewaies ad largium ire pofuer, et pertnijer, ac idem 
Bonham Strangewaies feipfnm extr^ cujhd, balihvorum 
centra volunt, eorum ballivorun} adtunc et ibidem fmii liter refeuf- 
ferunt ct refcujfit contra pacem dicii domini regis nunc cordon, et 
Jignitat, fuasy Et pojie a idem Bonham Strangewaiej> 
ante retorn, brevis prccd, non cjl invent, in ball iva men, 

W. Ben NET, Ar, Vic* 


Cafe III. 

If the return of 4 
refeue he, titat 
B. wn'> in the 
cuftody of tltec 
of the bailitfts, 
and that the de- 
fendants “ 'i>i it 
** anrns on 

wf65”made 
^ alTault, and 
a cupA.a oalh- 
•voium mtorumy 
“ the faid 
y/LS. did refeue, 
is bad. 

6 i Mod. 141 . 
473 . a 10 . 
I^^Mod. 214 , 
Eac. AbL., 
4«»4»4<54- 


Bonham Strangewaie’s Cafe. 

^ HE SHERIFF OF DORSETSHIRE rctumcd, that by virtue pf ^ 
^ writ ro him directed, he mads a warrant to three bailiffs to 
arreft Bonham ^trangewciiesy Efq. which faid .bailiff’s did take him,' 
and had him in their cuftody ; and that one Gilbert others, vi ei 
armisy on Thomas Merrice baliivos mcos infult im fecerunty i^c* 
and the laid defendant adtunc e^ ibidem a cujhdia ballivorifm 
‘‘ mcorum et contra voluntates fuasj* did rescue. 

Exceptiqo was taken .to .this return, tor that the refcous wal 
alledged to he ex ciijlodia baUivorum j whereas it fhould have been 
ex cujdodid. vicecormtisy becaufe the Iheriff, and not the bailiff, is the 
officer of this court, and the procefs is diredied .to him. In the thirty-* 
i)iinh year of Henry the Sixth {a)y d writ was direfted to the coro- 
ners of Surrey to.arreft a ipan,. and one qf t;hem made a-retuhi in his , 
own ^ name alone, that he had made a warrant to his fervant to ar-r 
reft the defendant named in tlie writ, who took him, and that 
afterwards he was refciied from his fold forvant, when it ihoi4d 
have been from himfelf ; for the arreft by the fervant is the arreft 
made by the maftcy, and by confequence the refcous mull be froi^ 
him. And ever fince that cafe this has always been allowed to be a 


fit) Year Book 39 . Htn. 6, pi. 4 a. Bro. Abj. ** Refcous,” pi. 15 . 


good 
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;ttood exception to a return of refcous, where the party is Indiftca 
s for it, juii refcued out of the cuftody of the flierifPs bailiff 
But it may be otherwife if he had been refcued from a bailiff of a 
particular liberty^ becaufe he is an officer known in law (b)\ ‘ 

* In the nineteenth year of Charles the Second the like exception * [ 218 1 

was taken to a return of a refcous: and Twisden, JuJlice^ ^.7 

affirmed in this court, that it had been ruled both ways : but / 

Kelynge, Chief yujlice^ was of another opinion, and that it had 

been ufually qualhed for this rcafon. It is true, if an action on the 357* 

cafe be brought agalnft the party for a refcous, there the plaintiff 

may declare fecundiim veritntem faiVti^ that the defenoant refcued 

the prifoner out of the ciiflody of the fheriff’s bailiff or deputy : 

but if he be indi6Ied for it, tlien it mull be fecunduin veritatern in 

lege^ viz, that the prifoner was refcued out of the cuftody of the 

flieriff himfelf. 

But becaufe it was returned, that the party was in cuftody of 
three of the bailifts, and the defendants infultum fccerutit upon 
one, which the fheriff called ballluos mcos ; for that rcafoji it v/as 
quaflied. 

(/») Cro. Car. 212. 2. Roll. Rep. 7S. {1) LItt. Repu 236. Mru-di, 93. 

Hetley, 145. Stiles, 417. 1. Sid. 352. 


The King and Queen againft Thoip and Others. 


Hilary I’ernu 6. Will, ^ Mary, Roll 


Southampton,! 'DE it rememdered, that Edward 
to wit. } Ward, Knight^ attorney general of our 
prefent lord the king and lady the queen, who for our faid prefeiit 
fovereign lord the king and lady the queen in this behalf profecutes 
in his proper perfon, comes here into court oF our faid prefent 
fovereign lord the king and lady the queen, before tlie king and 
QUEEN themfelvcs, at fVeJlminJier^ on Tuefday next after the otSlave 
of Saint Hilary in this fame I'erm, and for our faid prefent 
fovereign lord the king and lady the queen^ives the Court here 
to undBrftand and be ijiformed, that Henry If^orpy late of Readings 
in the county of Berks^ gentleman ; Urfula Holton^ late of London^ 
Widow; S'homa^Deer.^XdtQ of Winton^ in the county of Southampton^ 
yeoman ; Anne Deer,^ wife of the aforefaid Thomas ; Elizabeth 
Streper^ wife of William Streper^ late of Readings in the county of 
Berks^ gentleman, otherwile called Elizabeth Streper^ late of 
Reading aforefaid, in the county aforefaid, widow, otherwife called 
Elizabeth StreperjhXQ of the lame,fpinfter ; and Francis Harguilif 
. bte of Readhigj in the county of Berks,^ yeoman ; being peifons, 
ipd'eat^ them being a perfon, oi evil name, fame, and diftioneft 
Converfation, and difregarding the laws of this realm of England^ 
on the tenth day of OHober^ in the fifth year of the reign of the 
Lord William and the Lady Mary, o[ England,^ Scotland^ Franc Cy 
king and queen, defenders of the faith, &c» and on divers other 

davs 


An INTOHMA^' 
TioN by the 
attot my gemrai 
againlt Icveral 
pcrl’on'» forcou- 
fpinng to marry 
a young gentle- 
man of fortune 
with a woman of 
inierior charac-t 
ter and epndi* 



Tnnity I’erm, 8. Will. 3. In U; , 

Twit IfiNC days and times> as well beK)re as after, at Winton^ in the cgdtitjr of 
Southampton^ d'C^itfully, and unlawfully, confpinng^. 

tITorp contriving, and intending, one Edvjard Mitchell^ gentleman,' 
OtMiRs. within the age of eighteen years, and the Ibn and heir of one 

Robert Mitchell (^), of Petersfieldy in the county of Soiithdmptony 
■ efquirc, out of the cuftody, coiinfei, and government of the faid 
Robert Mitihell^ witliout notice, and againfl the will of the aforefaid 
Robert MitchcUy to take and feducc, and with one Cornelia Holton^ 
a perfon of bad name, fame, and diflioncft convei fation, and iilfo of 
no fortune of fubftance, the fame Edzuard Mitchell in matrimony to 
join, and in purfuanco of the faid coitfpiracy, contrivance, and 
diabolical intL'ntion, the faid Henry Tborpy Urfula Holton^ Thomas 
Decry Anne Deer^ Elixabeth Streper^ and Francis Harguile after- 
wards, to wit, on the aforefaid tenth day of OSiohery in the fifth 
year of the lord tlie now king and the lady the now queen above- 
mentioned, at Winton aforeiaid, in the county aforefaid, wickedly^ 
unjudly, and unlawfully, confederated and aflembled themfelve.': 3 
and that the fame Henry Thorpe Urfula Ihltony Thomas Deer^ Anne 
DeeVy EHzaictb StrepeVy vimli Franiis afterwards, to wit, 

on the i.iine day and year aforcf.iid, at IVinton aforefaid, in the 
county H Southampton execution of thk conspiracy 

aforefaid To as beforementioned between them, falfcly, malicioufly^ 
unjullly, and deceitfully had, by divcis talfc, malicious, and deceitful 
ways, did inveigle and peiiliado, and each of them the aforefaid 
Henry Therpy Urfula IIoltoHy Thomas Deery Anne Decry Elizabeth 
Strife aiul Francis Harguiley then and there did deceive and 
periuade the faid Edward Mitchell the faid Robert Mitchell his 
kind and tender ftither to hold in hatred and contempt, and alfo to 
relinquiih and abdicate the fchool at JVintoriy in the county of 
Southampton aforefaid, where the faid Edward Mitchell to be in- 
ftruded and educated in found iitci ature and good morals, W3S by 
his faid father before that time placed, and aifo the houfe of him 
Henry Thotpy ]>eiiig at Wintoiiy in the county of Southampton 
aforefaid, to frequent. And the fame Henry Thorpy bfc, by divers 
iniquitous and falfe folicitations then and there did perfuade and 
unlawfully compel, and each of them the aforefaid Henry Tfborpy 
did perfuade and ccanpel, the faid Edward Mitchell divert very 
Ifrong and intoxicating waters and liquors to drink, and the aforefaidi 
Edward Afitchell then and there made and cauiied to he made, 
and each of them made and caufed to be made, drunk. And alfo 
with the aforefaid Cornelia Holton then and there, and on the afore- 
faid other days and times afterwards, in company, the aforefaid 
Edward Mitchell deceitfully and craftily introduced and procured, 
and by divers flattering, falfe, and deceitful fpeeches and words, 
unlawfully and deceitfully then and there perfuaded and folicited 
the aforefaid Edward Mitchell faid Corjielia Holton to Join in 
matrimony. And the fiid attornky cenerAl of our feidlorj 
the king and lady the queen, for the faid lord king and lady the 

Pf) DoUi not fay that Mr. Mitekcti was a man of an cftatc. 
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"t]uccn, gives the court here furrher to iinclerftand and be informed, Thk. 10^9. ^ ^ 
iVthat the ’iame Henry Tberp^ Vrj-’hi Hoiion^ Thomas Dcer^ Anne ^j^***. ' ' 
JOeer\ Elizabeth Strepet\ and Fuiacis Ibirgnile^ in the further Thorp 
profrc'.irion (. f ilicir nii'.chiiution and intention aforefaid, afterwards, and Othirs. 
to wjt, on the fixteuith day of Oololer^ in the hfih year of the reign 
of th^ loi d the now king and lady the now queen, at JFinton afore- 
faid, in the county of Southampton aforefiid, .tiilawfully, frdftdy, and 
wickedly, andbydsetrs falfe aiieveraiions ami promiles, folicited, 
incited, and procured the fame EiiLvard Alitiheii Worn his fchool 
aforelaid frequently to flay, and thonccfroni to depart, againlt 
the Will and without notice or coidcnt of the aforefnd Robert 
Jibitcbell\\\^ father; and alfo the fame Edward Mitchell^ without 
notice, and aoainfl: tlie will of the faid Robert Adluhell^ then and 
there received, manuauicd, and kept, with intention to deceive and 
peifuade the iaine Edivard AlitLhcll\\\ matiimony with the afore- 
faid Cornelia H/UOfi to join : and that the aforefaid Canidia Holton 
afterward^', to wit, on the tweniieth day of Oitober^ in thcaforefud 
year of the leign of the laid lord the now king and lady the now 
queen ahovementiont d, at JP^itlingtoUy in the county of Oxford^ 
by the abetment and al )i el'aid falfe means of the faid tlenry Thorpe 
cont railed m.Ui invony with tiie faid Edward Miicbell’, tothe 
great damage of thollnd Edward AlhthelEy to the mifery, difeonfo- 
lation, and lorrov/, of the r.forefaid Robert Mitchellyihc laid father 
to the faul Edward Alittheliy and all his friends ; in manifelb 
contempt of the laws <d this icalm of Engluudy in evil example of 
all others in like cefe oft'endmg, and ag.iinlf the peace of our 
faid lord the iiov/ iang and lady the now queen, their crown and 
dignity, Whereupon tin* faid ATTORNEY GENERAL of our faid 
lord the now kirvT and iady the now queen for the faid lord the 
king and lady the qu' cn pra) s the conhde»ation of the court here 
in the pieuiifjs, and 01, it due pro'.fls of law may be awarded 
againft them tli* afoiei.ad Henry Th'.rp^ in this behalf, 

to make tltem anlwT to our f.iid lord the now king and lady the 
now queen of and in the p'rcniifes afordaid, ^c. 

And THE JUROR?, he, fiy, that the defendants Urfula Holton^ 

Thomas Deer\ Anne Deer^ the wife (d the f lid Thomas^ Elizabeth 
Strepe2'y the wife of fEtlliani Stn per^ awA Francis Harguilcy Tiva 
NOT G^utLTY ; and ihat the d-fendant Thorpy as to all things in the 
information contained, except compelling the faid Edward 
Mitchelly in the intoinration aforefaid mentioned, to drink the 
ftrong waters and liquors in the information aforefaid, is guilty ; 
and as to the compeiiing the faid Edivard Mitchell to drink the 
waters and liquors aforefaid the jurors aforefaid fay, that the 
defendant Therp is not guilty. 


VoL. V. 
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Cafe 113. * The King and Queen a^ai/ifi Thorp xnd Others. 
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INFORMATION agdinfl: Thorp and others, letting forth, that 

they and each of them, being perfons of ill fa-n *, did, the tenth . 
of 06hbi'r^ in the fifth year of JVilUam n>:d Marj\ and at cli v ers other 
times, as well before as after, wicicediv, unla vhiilv, and ileceiLfuily, 
confoirc. 2X (I'l^ichrfter^ to take one Edward M uhJl^ he;:;:; under 
ageof eighteen ytr.js, and the only fon and heir of R'.h ri Fylitchell^ 
E(fU and to cTiiivh m out ct the cultodv, cwunC' i, and ir/ncj niucnr 
of his iaid father, veiihaut l*/‘s notice, ajjd againlt his v/ill, and to 
marry him to cbrvv/Vn ILiU'Vi^ \ pei Ion of ill name, and of ii(> 
fortune i t)ut the defondauts did nnlAwfiilly. ;dle;n])le rhcnifelv'CS 
tog.?th(;r to accoui'difh the find confjMracy and v\v'bed intcntioiis 3 
triaf they, and cv'cry one <d them, b\^ divers f.ill’j, nvih.e'ous, and 
deceitful inhnit.itioi*s, d»d hilf h, unjuiny, in ihco'iHe, imd ueceil- 
fully peiliiade the hnd Edivard At 'ti'utJ (i.* hate hi'* f’.K her, and to 
leave lE^tnchrjh'r 5r'‘';4 wliere he was jilaied by his father for his 
learnijig, aiui to fieqaent ihe houie of tiic defendant Thorp ab 
lEhitoUy and chd peii»jade the fa d Edward Ad'itcheil^ and hy 
divers iaile aiiui tiiinus <iivl him to he drunk with itrong 

waters and odn r lupy^rs , and t!\<r they inti cKhiced Corndia Holton 
into his conip.inv’, uiuj did 11 nlav.' fully and deceitfully, by falfe 
fpceches, pciiuade and folicit him to be married to her ; thac lii 
further prolecutioii cd their intentions tite defenJaiirs, and every 
of them, on the fixteenth of iJ<-tole7\ in the fifth of WUIimh and 
did, hediver-'. falfe all a ranees and proinifjs, fblicit, invite, and 
prexane the Lti<l E iward A/LtJjcii to leave the laid IchooJ, agaiiiR 
the will and without ihc junice or confent of his father, and did 
receive, maintain, :uid keep liim, with an intent to perfuade him to 
marry the l*iid Gormliu Hohen \ that the faid Genu If a Holton did 
contra^^. marnrnony with the fiid Ed^vm'd AJitchfll^ on the 
twentieth day of Orioher^ m the hfihyear aforelaid, at IFtnlington^ 
in the county of Oxjoid^ hy the abetting and falfe means of the faid 
defendiuits, to the dan;age of the faid father, &c. 

Upon not guilty pleaded, this infarmation was tried at thi 
afiizes at JP uuhijhr^ and all tite defendants were found «rf 
giiliiy^ except Tboo'p^ and he was acijuittcd of compelling 
^ faid Mitchdl to be drunk, and found guilty of all the rail in the 
information. 

It was moved in arrett of judgment *, an'd the exceptions takeih 
were. 

First, That this infonnation docs not contain any matter of 
mi fdemeanor. 

Secondly, It is laid by way of confplracy^ and the defendant ' 
Therp being only found guilty^ there can be no judgment againft 
liim, becaufo one cannot coni'pirc. 

'Fhirdly, Here is a m filial \ for the confpiracy being laid in 
iitimpjhir 4 ', ai:d the marriage being in O.ferd/hirt^ it ought not to 

be* 
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‘i>B tried by a jury of Hayn^flnrc alone, but by a jury of both Tut ftlAV 
counties* 

agair^ , 

As to THE FIRST Toint, Horc is no mifclcmeanor bid in Thorp X; 
this information : for by the laws of England a young man of the Oth£r.i, > 
age of fourteen years and upwards may difpofe of himfelf in pjjj, 
marriage j and ii is no oHcnce to perfuade him to marry, though it i. j eon. pi. ij* : 
be to a woman of mean fortune) and without the conlent of the bther; Jones, 411, 
for be Cannot have an av^dion for the lols of the marriage of his P*- 4 - 
eldeft fon and heir, except v/hen* lie be taken by force and mar^ Style, ai<. 
ried : for an adlion will not lie for any folici ration, hscaiife peo- 
ple may dirfer in opinion ; one man may think it a convenient 
match, and another may be of a contrary opinion ; therefore the 

f laintiff ought to fliew, that the defendant did folicit or procure 
is foil to he married by (ome unlawful means. 'I'he information is 
too general \ he fliould have fhewed a particular ofFence. Befides, 

It docs not appear that either the young manor hi-j father had any • 
eftate real or perfonal : it is faid, he was Ibn and heir of Robert 
MtUhell^ but non conjlat that he h.id any elhite. 

As to THE SECOND POINT, Tlic iiitcnt of this infoimation 
Was to make thefe defendants guilty of confpiracy. Every a6t 
which is laid to be done by them is in order to accomplifh a joint Cio. jac. 194. 
intention; for it is laid, that all the defendants did wickedly, &c. Cro. car.239. 

- confpire, endeavour, and intend to get the fon out of the govern- 3 - 
ment of his father, and marry him, &c. which is a joint acf. If it 8^* * 

* had not been laid by way of lonjpiracyj it fhould have been ’ ' ' ’ ’ 
^uilibet eoriwi did endeavour and intend, &c. fo that all being * 
acquitted but Thorpe the verdidt has filfificd the information; for 
one cannot confpire. 

As to THE THIRD POINT, This information confifts of two 
parts ; the peifuading the young man to marry the woman, which the 

is laid to be in Hampflyire \ and the execution of their defign, be laid 

which is marriage itfelf, and that is laid to be in Oxfordjhire ; in' one countyi 
which being two fat^ls in difFerent counties, ought not to be tried 
by Injury of one county alone, but both ought to join. If a man tht ‘n 
forge zi deed in one county, and pubiiih it in another, the trial fhall inLy 
DC by a jury of both counties; for the wTiting, as well as the cithei county: ^ 
publicatitvi of that writing, is material (<:7). So in replevin^ the ^ 
defendant f?iid, that the locus in quo^ contained four acres in 607. 
Coninghamy which was his fn:eholJ, and fo jullihes the taking Ikh. 33c. . 

damage feasant \ the plaintifFin bar to the avowiy pleaded, that the ^ Brown, ' 
locus in quo^ fSc, wa^' parcel of a greater common field in Cyfiinghamy "^ 3 - 
and that \\c, pradiSlo tempore^ 6v. was feilul in fee of a melliiage, comh.^75. uj.’ 
a^id fourteen acres of meadow and palturc theicunto belonging, saik. 174. 
and preferibed to have common for his Firmcrs and tenants of the 2. Salk. 669. 
laid meil'uage for his cattle le*uant et couchnnt tanquani ad teneinen- -■ 
turn pr ad, fpedtun, ; and upon this an iil'ue was taken, and a verdiiSt 

3. Term Rep. 387, 65», 


J. Roll Abr, 

III. 

Cro. Eliz. 701; 
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Thp Kino f >r the plaintiff ; but thcjudirment was ffayccl, bccRutc it v/as not 
and ill tne bar wliere the mcffiia^c anvl land was to which the 

common did belong j ; whi^'h c ught to be, bccaufe the ventre 
Avo be where the houfj and i.nid were, aivl not whore the 

common was, for that maybe eiiher appurtenant or appendant to 
land in anotlier county. 

E contra. As to THE first oRjECTior: it w.e. anfvvcrcd, 
that there is a plain oii'cicc fet Katli in this inforin.itioii ; and this 
appeals up<in the very leadnig of 

Secondly, It is not only an hiformation gioundecl upon a 
confpiracy, but it is laid by way of agjMavatioii in the beginning ; 
ar. i when the particular facts are fet n n th, tiu it is allcdgcd, 
that ^jailihet eorum did wickedly p'^a fnade, hic. In Ea/Jrt Tenu., 
in the twentieth year of ffAWtn* the an aflion was brought 

in this court (h)^ grounded upon a tort., wherein the plaintifi’ de- 
• dared aeamfl: the c'ercauiant, th it per (G?ilpiratiO}:. in iuter cos hahi- 

tarn^ and to oppiefs anti impoverifli the plaintiff, they cau led u 
* plaint to bo levied againlr him in :he ihc nit's conn (;f 
and the plaintiff to be airoltod, and upon nor guilty pleaded, 
they v/cre all acquitted but one, as in this ca^f -, and the like ex- 
ception was then t.ikcn in ai rdf ofjudgnHmt; but the Court were 
of opinion, that iK'twithlh’Mdiiig thelc wonis per cGnfpirationeiry 
it was an adlit'ii on tnc cafe, the ibblLincc whereof was 
the illegal an the plaintiff, and not tin: i onfpn acy, and that 

bi’ing ioimii bvthe jm>,the plaintiff had his jinlgiiicnt (c) 'I'hut 
which is lawful foi Oiie man to do, may be made unlawful to be 
done by conl'pira'.ic.'^ : for inffynce, it is l.iw'iul for any bicwcr to 
brew tinall'bccr, but if fevcral finill conlpire together to brew no 
ifrong but all hnall beer, on piupide ti> ileiiau l the king of his 
duties, fuch conlpiracy is uiilawiuj. And ib it was held in Sir 
Samuel Sterl'nig^s Cojc (d)^ who, bccaufe he ccidd not farm the 
cxcifc, did ciuifederatc with fovcial brev/ers to brew fmall-becr 
only. 


Thirdly', It is tiuc, ifadcedbe forged in one county and 
publi filed in another, thefe ;irc fcveral and Jillinct offences, and 
therefore fllall be tried by different juilc'; f'ej. So in the cafe of 
a. common in one Cininty, by rcafon of lands in anolher, if an 
aition of trcfpafs be brought for feeding in the comu On, and the 
defendant jultifics by rcafu) of a pr Jbription as belonging to lands 
in another county, there, if ilTucs he taken upon the prclciiption, 
it muft be tried in the county wlicie the land lies, and not whcie 
the common is (J ). But in an indidtmcnc the counties are never 
joined. 


(a) EruXf;lmev.Thorold, Yelv. 177. 
(t>) Skizuier v. Gunton, 1. Saiiiid. 
5123 . 

(l) Notf, Fv^orton was of another 
opinion 5 and Saunders himfdf was 
aJfo of opinion, that (he plaintitf lliould 
not have jud-m -nr, becaufe by thefe 
words per (cnfpiratiQncm** it feemed 


to be a foimcd afllcn of confpiracy, and 
the ducldiation was hilfihtd by thever- 
difl, one of the f'efend.ints being only 
found guiJry. Vide i. Saund. 228 , 229 . 
Non to fornur editrjti, 

(d) 1 . Sid. 174 . i.Lev. Jz;. 

(<r) See French v, Kent, Raym, 33 . 
(J) Co, Lit. 154 . 


Curia. 
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t Curia. It is a misfortune that the marri:ia:e is good (<f) ; it Thi 
IS true, it is lawful to marry, but if it be obtaiiud by unlawful Quiiif 
means, it is jin offence (/>). J he queftion is, Whether a lather 
has not the oujrclianlhip of his fon and heir apparent till the age ^nd Otmfrj, 
of twenty-ouc years (r), as he had when there was tenure in Canh. 
kn' alyl's jlrviic ^ For the father has fucii an original right invert- 
ed in h:m h) natiiiv, that he might have .n aftion of trefpafs 
againrt the lord, qua^\' jd: pm t 7 Jnum rapuit, 

Adjournatiir {d). 


(a) Rut ft'e the iVI.irrI.i(!e At!,* 76. 
Geo, c. 30. 

(^0 

(c) Co Lit. 

((/) Tills Cife was mover! In 

Haber Tcrm,i-). //)//, 3 . 'inJ IIoi -i 
yy'iicey faid, that i!k 1 ithei i-. the gu.u- 
to his fon u.>ril rh'j oi twenty- 
one years, hy our l iw wl'ich h loiinoeJ 
upon the law? of par, 01 j hut I u has 
onlyrtnudy incifo cl his clcoli A-n. 
S.C. Corny. 27. Anci'ini C’m u r wmc 
of opinion, tiiat it was a r,>Lat c.ime 
and worthy to he pur.ifhtd, 1: y could 


.any way come .at it, S. C. Comb. 45S. 
Jlotno (udk^nunt. was glvtn, S. C. Carlh. 
3S6. 2. ''Hawk. P."c. c 26. r. I. 

liot in the cafe of Rex v. Twifcicitn, 
it w.js at;t<cd by all th.e Jtidjes, tli.it this 
IS .n olftnee at common law for sviilcli 
at) injo} mait^n will iic, I. Sid. 3S7, 
S. C 1. Lev. 2f,7. alf') Rex v. 

Series .. r. I il.li I C':o. (,'ar. 5^7. in 
point j Loim (iiey's Skin Si. 

Kiy. 2. * 1 1'\ 1 . L. C. ci». 26 f 1. 

I. Klack ,So , auv! U v. Biackei and 
Robinlon, 7, .M(.d, y). 


Newnham :/'/// Limn. 

A N ACTH^N of tlcln wns brouglit by a coynmon informer upon 
the rtatute 23. lien, 6, c. 10. ag.iinil the dcfeiulant, for talc- 
ing five fliillings and lixpeiicc for an a) ref on a bond. 

The ftatute cn:ifts, I'hat the fherlrt' ihu!] have twenty-pence, 
and the baiiifi'wFo makes the aireft four-pence, and that the 
fherifF or bailiff who dotii contrary, Ih.dl pay treble damages to 
the party grieved, and forfeit the fum ot forty pounds, one 
moiety to the king, and the other to the paryy that will fue ; 
and that the jurtices of ailize in their fellions, jufficcs of the one 
bench and of the other, and juftices of peace in their county, 
may determine the fa id oft’ences.” 

There was a vcrdicl for the plaintiff. 


T 225 j 

Cafe 1 14, 
s>u. If dobt by 

a lotnmon tnfor^ 
mtt^ on the Ita* 
tore 23* iUn, 6 m 
c. in. for pe- 
nalty for exior- 
tirn on an ar- 
reft, mu ft be 
brought in th#^ 
p> oper county ^ ' 

S. C. Comb. 
370. 

l*ofl, 425, 

I. Srdk. 373, 

Selion's PiaA. 


It was* moved in arrert of judgment, for by the flatute of 21. * 33 * 
fac. I. c. 4, “ all offences committed againft any penal ftatute, 
for which any common hiformo may have a pojiular action, bill, 
plaint, fuit, or information, fliall be profecuted in the counties 
where the ofi’ence was committed, and not elfewhere j” and fo 
it was adjudged in this court, in the cafe of Nicholes v, Cockerill 
{a ) ; for \i debt will lie here hy a common informer upon a penal 
law, then the ftatute of 21. c, 4. will be wholly avoided [b)^ 


(<i) EaRer Term '.7. Car, 2. 

See Sliahiun r. Henbert, 4. Term Rep. 109, 

% f T\ 
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-'^UswKWAM The aftlon was brought in Lon hn^ and the ofFenge was com« '‘ 
^ .afain/l nfiitted in Buckinghamjhin^ 

Jdjournatur. 

Cafe 1 15. Jones againft Boclinham# 

trefpafs, if jN trcfpafs for talcing cattle, the defendant pleads, that in Hilfiry 
defendant 1 ill the fixth year of JViUiam and Mory^ a writ ifliieJ out 

jnitify court, reciting that fuch a one was outlawed ; whereupon 
and^hcre is a the Ihciifl'was commanded to levy the goods into the king’s hands, 
verdiL^ for the &c. ; that this writ was delivered to the HienF, who made aw^ar-* 
plaimitT, tho dire^Sted to an oiHccr to levy the goods, ^c. who, by virtue 
jjvidgnKJit ^^rrant, took the cattle upon part of the lands contained 

^hc outlawry. I’he plaintiff replies, that he did not take the 
not upon //jf gooil-. upoji thole lands. Upon which ilfuc was joined, and there 
vtnha. was a verdict for the plaint,]}*. 

5. C. pch. 310. ^,1^1 ,-iQ^v It was mo\cd in arieft of judgment, that the julti-r 

f 2 Jl6 ] fication of the (h fenda.it confifls in three parts, a writ^ * and a 
% C I Siilk. and ///wv/r; tuc upon the land : now there could 

‘ be jto fuch w nt, for tncre was no fuch Term as the fixth of 

5, C. I. Ld. IVill'usiii and ?Aary^ for Till-, (o^iiiLN died before. 

■Ray. 90. 

6 , C. Comb. I'he cjueltion tlicrcfoie was, VV^hctlu^r this ill pleading of the 

379. writ had made the whole plea void ? If fo, thi;n it was faul, that 

S.C,C»rth. ^70. being taicen upon a voiil plea, which contained no matter of 
B* C* Corny "*^8* verdict therein was void alfo. 

El^ ir* SAID for the piainii^, that i flue was not taken upon 

ld^'Ray^'9^.^ taking of the cattle upon 

Btra. 87V the land. Now the defendant had admitted the takings but 
3, Com. Dir. avoided it, by faying that it was in fuch a place, which primd facie 
«« Amendment’ jj; a ^ood defence and jullification ; and though the illue be joined 
Jjo'm 8 upon a thing not material, yet, after verdn^l, it is aided by the fta- 
3.^r»'urr?t9V 3^* which liclps mifpleading, in- 

Cro. EHz. 227. fufficient pleading, ajid misjoining of iffuc after an illUe tried. 

Vtoovy 867. ^ ^ SAID for the defendant^ that this pica contained no 

Hob. 326. matter of bar, becaufc there could be no fuch writ under which 
Ray. 458. he juftified; and if there be no bar, there can be no iifue, and fo 

3. Sid. 218. not aided by the ftatute. If the defendant plead a proper pica, 

h 356* though it be not full, it is aided by the Ihitutc i and therefore in all 
cafes where i/Tuc is taken upon ai: infufHcient pica in bar, and 
which would have been ill upon demurrer, it is held, that, after a 
verdici, the defendant fliall not take advantaG;e thereof (a) ; but 
here is no plea at all, for it is merely void. T herefore in trefpafs 
('f J, where the defendant pleaded a concord in bar, but not with 
Jatisfadtion^ ilTue being taken upon the concord^ the plea was ill 
for want of fa tisf action being pleaded \ yet it was not w'holly void, 

(a) 4. Bac. Abr. 89. 

Biitholcniew v, Oighton, Cre. FHz, 778. |« Roll. Abr. ^25. Moor, 696. 

, becauff 
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sl^aiife concord was a plra tofuch an afVion, thougli m»t fo 

folly pleaded as it might- So in deln upon a fingli hill, 
without an accjnltt.inrc is .rn ill plv. ; v-t it is a projw pk-a io 
fuch an aiVinrj. aiv! riic ilih/ hesn-j, ronr>d for \hc phintifr', hefhali 
havcjudgm< r?r. So in d-^br f ir iviu upon a I; :dl* f ;r years (/^}, ci^Cry 
is a pjuper pie hu: nor <j^'c : '\ irh'v,»t ‘avija tint Irj did «^.-^jve)and 
holJ liini out ; } jr if iftl:': l>. I xk ’n up *0 .vr-? - and found for 

tlic Jcf'niiaiit, he 111- II h’ve Ihit h-nv i'> no nvaUcr of 



bar ii; thr^ plc'a> an.! th/:ehnu an ifhue j(U'V f. upoij it i.s void [i'). 

* ! o piirpvdl* there ivas :i c..fc ii} L-d'* t^'orr ( fs in irefpafs ♦ [227] 

for takirii:; his caide ; tlic def-'iKlern Jttf^iJr'd for ;:n r.in*. rcirinient 

in a court Jeety h »• whicn he pn leiib xl U*d».'hv.in ' 1 k’ cattle of any 

Vvhich came v/irlnn the rna/tor, and u*er<. >n the poilelLoii of any 

anicrccd ; and faysy that t'- ev were in the po(leiru>j\ of fach a per- 

fon, xvl 10 v.M<? amerced, :nid i ll he vi'at taken l!n»i rhey v. eo.‘ 

not in his fiofledioiu and t’r ere was a verJrifi for the pi limifl, and * 

vrrit of error hiontrlu', and tiK- error a/]iy;rre(l, th it rho fi^uc u- 'S 


Joined upon a thiii;: inereiy said ; ic^r the pr ek /Iption b'-eiiy.; w>vJy 
there is no mattei ofhirt< t’*v aedvon; unu the jodgmenr wa'^ tra- 
vel fed. T he pbinrffV h \v’t*jU'h\mei)t tins vcrdici ior 

the damajjes fouody hetaulc itiue is Joined upon a voui plea; -and 
theudore the Cc.iui Tojy aeeani '.i jnJernent itg-.di'df hinr as hy 
nil .iiivi fo Me plainUif may hasc a new wjit ofempairy of 

damages, I'litTe* was a cafe in Afikl',*, 7 . / «•<, in the iirff year 
of ChuriC' ihc F > /I ; f), in t}u> co\rrt> v.hieh was debt vr^von a 
bond agamll: aii adinmdiiatoi'y daleii riv U/entieth of -/l/rtjfy in \lic 
twentieth of the Firfi \ d)c vri>v irwmenced in 

Hilary Term, in ihc hdt year of Kirg'Jame>y jirnd cmMod hi 
Ea/ler Tiv///, in the liid of Claries ihe Fi?jU and then the drcfcn- 
diint pleaded a Midgineut apon another hocuJ^ ikited auns <ii’tsrS(B 
regis nuHC, which wie imr' Jthble^ ct being the hrii XLzt of du: khiTy 
nit/ u f^ual.y ; the plaintiff re^ihi'S', that rcccnciy was bvfmm; 
and iflhe thereupon, vvhtch wv.s foiindfor th? pLdntitf > oj.id the de- 
fendant moved in arreit of judgment, for tlm it was impolUble hi 
the fir (I of the kin? that a 1 e-covery lliotrld be in the fifth year, and 
thercfoic no judgiuent could be given upewi this i£he* ; yet the 
plaintilfhad Judgment. l>nt this is no authority againtl this cate, 
bccaufe that was debt againft- an adminiihator who liad pleaded a 
falfe plea, wdiich was found agaiuft him, and had not coiifcifcJ 
aftets, but only to I'atisfy that judgment. 


Curia. When iflue is joined uixwi an ill pica, and a ve-rdi^^ 
for the plaintiff*, yet he (hall have judgment; for the defendant 
iht»ll not lake advantage, after a verdict, of his ill pleading. As hi 
cjeiitmcni [>>) the defendant pleaded, that one Ridlcr was leifed iu 


(*J 

(h) Reynolds v. Buckle, Hoh. 3z6« 
2t Kelly Ahr. 709. 

(0 

(J) LoNclafs. V. Chmfdeo, Cro,£lia» 
a» 7 * 


^t) Lacy V. Reynolds, Cro* ElU* 
214. z. KolL Abr. 99. 

(/} Kni^hc w. Harvey, Cro. Car. 
*5* 

(g} Johns V. Rldlcf, Cio. Jzc» 

P 4. fee, 
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; • fee, and made a leafc to him for five year, by virtue whereof he 

was poll eiVed, until the Ic/for of the plaint; If entered and difl'eiM 
BoDiWHAM. ^ plaiiiiiiT; ih it thereupon he re-en- 

tered and ejc6led him, pront ei hene I'liHit ; the pjaintilr replies, 
f 228 ] that his lefl'or was feif:d in fee, and lealld '• to him, attd the de- 
fendant oufted him, absqjje hoc that he did dilleife the defen- 
dant ; upon which ilfue was joined, and found for the plaintiff, 
"Now this was a vciy vain iillie, for it is impollihle that a leJlee for 
years ftiould be diffeiicdi ; hut the dtrendaiit lliall not talce advan- 
ta;;e of nicli an ill plea, but havinp conJlll! li a Irafe made to the 
r)lanuift, and it bvii^ ^ iu)t- diflelfe the defcndai t, the 

judgment isweii givum, lor it tfajids with the law, that the plain- 
tiff did not diffcilc hini ; but if th. re hail h-.:' :i verdK^: lor the 
defendant, he could n(>.t iiave jiuL iiu ni, for t)i *n lI;* jury would 
have found, agaiiill ilie la».v, that a tumor v\\iS dillcileu (i.). 


(i^j) The vrrcli(^ w ‘s f*.r nfir* ', a 
\v< It (iffn juii y .w .i<lt;cl,h>. I .u;|c ‘l.v 
b ing Mtim r^*r!il il.r hjiy i n*) o'"' < r 
to etiqmif of nd 

wav ejitcu'd loi Ml*, pl.omiii’ v»n the '-n- 
(ciiioii. S. c. X. Saik. i; 5 . b. C. i. 


Ld. Bay. qo. S C. Ci iub. :;Ro. Sea 
Lci' , v Rt.ylH.!d,, C’li>. rilZ. 114.5 
I'li'-i?/ l*i klmoiMoo, 1 . Ld. Ray, 390. ; 
lOjf -j. l*l)i )!4 , I. lUirr. 7nz> i Ciavcit 
v» Huiley, Coiii). Utp. 5^8, 


Cafe 1 1 6. 

A writ of Cf’ or 

in THt EXCHF- 
quER, as wti) 
onth'j judgment 
as in the award* 
ing exe-cuiion. 

$. C. 3, Ld. 
Ray. 73- 


Ilaitop I’pjihift Ho!r, 

TTrILLTAM TFiK Tiiiuo, l)v fhc gnee of G-xl, of 

Fxincr^ and /;vA/;'//, k m«', di fcndei of the fa'th, 
&c. To i/di* iight trulfy and v/ell-bcloved Sir ^fohn Kfjt. 

our chief julficc, affigncd to hold pioas in our comt before us, 
greeting : Whereas in the (latute lit foith in the (iai ]:airv.‘nt of the 
lady Ell'zalirfr^ late queen of Eh^jaiid^ h^ddui .ir l'' \'l:nunjhr the 
twenty-third day of Ni/Vc'/nhcf in dv* 27th yeai- of l;t.r reign, it 
was cnaeted by the author itv cf ihj f.uo.: purihimuit, tinit where 
any judgment Ip.OLild, at ajiy tinu* rhcnaiiei, given in the court 
cf knig’s bench in any fuit or afti** 1 of d/jt, tidiiiiie, covenant, 


account, affion upon liic cafe, r, 


'ii 7 ir /riri'j 01 trelpalk, 


commenced, or to b? ::ril commenci d th^ re (,;;hcr than fuch oidy 
where the faid queenbs majelfy llu.uld he nany), the party, plain- 
tiff or defendant, againit whom i xrh judgment /lioulri htf given, 
might at Iiis election fue forth out nf the couic of cib-ncery a fpe- 
cial writ cf error, to be deviled in rhe laid court of chancery, di- 
rcdlcd to the chief julfice of th : I'nJ comt of the king’s-bench 
for the time being, commanding him to caufe the faid record, and 
all tj^gs concerning the laid judgment, to be brought before the 
juffices of the common- bench and the barons of the e\chetiuer 
into the exchequer chamber, theie to be examined by the laid juf- 
ticcs of the common bench and barons iiforef-lvl j which faid juf- 
tices of the common bench, and fneh barons of tlie exchequer as 
are of the degree of the coif, or fix of them at the leaff, by vir- 
tue of that ftatute lliould thcicupon liavc full power and authority 

to 
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to examine all fuch errors as fhould be afligned or fv)und in or 
upon any fuch judgment, and thereupon t'> reverfe or a!iirni the 
faiil iiiJement, as thi* hw i'hould require, cthi-r than for errors to 
be aiTigned or found for (U' co»iceini. rj: the jurifdiLtirJU of tJie fud 
court of kin'_;’s bejiMi, or for any UMiit of form in anv wiit, le- 
tuMi, plaint, bill, de'daration, or other niradmq, [^rocel'^, verdit-f, 
or procf'cding whaifoever ; and afrei that tiie jud-iiieiu llmuld he 
aiTaTULd or revLtf^-l, ilie record, and ,<11 tuings eoiK cm niiig llu; 
faille, Ihould be brought back i ilothe Cud couU of king’s h< nch, 
thnlfuch further piMiCecding fluaild be had tiieri’iip(Mi, a^ well for 
execution as otlierwile fliould apputain, as in the fild {iatutc, 
among other things, nioie fully app.ears ; :<ml foiaf nuch '.i'* in the 
I ccorcl and judgment, and alio in th(‘ giving of judgment in a 
plaint which was In our court before 11“ by bill, betucen 7 J>o?iuis 
J-fariotf o.n<\ othervvife caib.d Riehfrd Ihlt of Lon^ 

(l)u^ rnerecr, as well of a debt of 335I. which the fud ^h'jvuu 
ilemaridfsi ('.f the ihui Richiud^ as (J ,j 3s. for his claniag^es which 
he fiillaincd by occ.nh)!! of the detaining f»f that (lebt, aiul alfo 
in the awarding ( f < xeciuion of the jmljMiicnt ,jf<)n laal, upon 
our writ of fclrr ifuiiiiL' out of our lame comt for ihi. laid 

7 bomas ag.iinf} the faiil RIclu.rd (>! tfie debt and damages afore- 
faid, mrinifell eiroi bath iiite i vc ned, as hy the complaint of tlic 
fald \\\' nirnniK d ; winch laid eiuji* in no manner 

concerneth n-, or the iui ifeliciion of our laid couit of king’s 
bench, (vr the want of form in any wuit, return, plaint, bill, de- 
claiatiom <ir other plcaabr. proccds, vcnllci: or proceeding what- 
foev'cr, as we arc inhumed ; we wullnig that the faid error, if any 
be, be coi rciflcel, according to the form c'f the IhitiKc aforefaid, 
and full and fpeed/ julficc done to the laid paitics in this bedialf, 
do command you, that if iudgment be given, and an anv ird of ex- 
ecution of the fame judgment upon our writ oi' jc:rr Jjcias be 
adjudged, that as well tiie: record and piocc'-dings aforefaid, as all 
tilings c'oiiceriniig the lame, before tie* fiid juflices of the com- 
inon bv'iK'h and In ions of our exchcc[i!er adorefaid, in the exchcujuer 
chamber aloieiaid, on Saturday^ to wut, the feconci day of Alay 
next coming, you ciiu'c to be brought lu-forc oui faid juflices and 
barons, that they having examined tjic record and procefs aforef lid, 
may can fe: farther to be done thereupon tliat which of right and 
aecordij'.g to the law and cufloin of our kingdoin ol Enf^ land [h.'M 
be meet to be done. Witiiefs Ouifclf at IP^jhnlnjlcr the ivvelfcli 
day of February in the levciuh year of our reign. 



F7 A K 

u^ainfF'' " 
Holt*' * 


nrf-lE 


PLAINTIFF 


ITartop ay^ifijl Flolt. Cafe Il7>d^ 

had jiiefgment in an aeSfion of debt in this ff writ of 

- ** ..... ol error was brought in the exchequci chain- *”cr*^chani* 

ber and the judgment ^adiimed. Afterwards a jFire facias was bferUrbrougii? 

on a iiulgmcntin diUf obtainKi! in tl>o kmg’i bcncli, and, afrtr jmlj^niLnt affirmed, ^ fcirejaciat 
havu execution be lued out, a ww i t ok I k mor will not lie in the exchequer chamber upon a» awsi 
of execudon on a judgment on this fii>c ftaat ; for the 27. Elt^. c. 5?, intends only a writ of errof^ 
on the merits of a cife. — S. C. i, Salk. 263. S. C. Comb. 39 j. S, C. flolt, 271. S, C, 

Mod. /C5. S. C. r . Ld. Ray. 97, S, C, 5. Ld. Hay, 73, Sk/ii. 590. Comb. 12*264. 8, M( 

I2i. 1.7. 3 ' 3 ' Fll/J. Jy-J. 

brought 
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brought quare executlonem mriy and an nward of execution there*-, 
upon j then a writ of error was bt ought iam in re^ditione jitdicif 
quam in udjndlcatmie f.\etniioniy^ which w;as allowed by the 
clerk of thcerr(»rsi pending which wnt, the plaimifF took out 
execution. 

And now n motion was mruie to fet it afid^', bcceiifc it wa» 
filed foith when there was a v/rit of error depending, which is a 
fuperjL'deas^ 

^ [ 230 1 * The queftionwas, Whethci \i writ of error vjoM He in the 

Comb I EXCHEQJJER CHAMBER, iiptni an award of an execution of a 

Cro. Car. 286. judgment upon a Jluc/tuiai now after an aihrmauce of the firft 
1. Roll. lUp. judgment ? 

jf Vtnt. 3S, It was admitted, that the {fatutc gives a writ off upon 

5. Com. Die* judgments in feven actions only, of which ajeire facial is none ; 
*• Pleacltr” being for execution of a judgment in an action of debt, it 

is within the meaning and equity of the act(c 7 ), which was to 
relieve as well againlt an erroneous execution as an erroneous 
4. Bac. Ahr. judgment; for that may be affirmed, and yet the execution re- 
410. verfed (b). This was the opinion of iny f.oRO Hf\tE (r) ; and 

355* the reafon by him given was, that a judgment in a Jcire facias^ 
grounded upon one of tliofe actions mcntioiuxl in the statute, is 
in cfFcdt a part of the firft fiiit, and they having cognizance of 
the original action, have alfo cognizance of all the de[)endcncics. 
But the plaintiff flull not be judge whether this writ of error be 
well brought or not ; it is prnNu fncU a good fitpe? fcdctn to bis 
acVion,and he muft not undertake to determine the validity thereof 
after it is allowed ; therefore he ought not to takeout exccutiort 
without leave of the Court, or without pleading it in abatement^ 
or demurring. 

On the contrary it was faiil, tliat a jelre fu'ws is a judicial 
writ, and the award of execution upon it, is not fuch a judg* 
inent upon which a writ of error will lie in the exchequer cham- 
ber; it is not a judgment upon any of the fev«.n caufes of ac- 
tion mentioned in the llatute, and therefore fuch a wiit of error 
has been difallowed upon a judgment \v\ fcundalum maptatian {^d)^ 
and likevvife upon a judgment on the ftatute of Uliiry{c), for 
taking more than fix pounds for the loan of one hundred ^ but it 
has been allowed upon the llatutc of 'rithes, for that gives an ao 
tion of debt. 

Afterwards, in Michaelmas Tirw, the Court gave judgment^ 
viz. The defign of the adt of parliament {f) was to give a writ 
of error upon the merits of the cafe (») ; but here the right is 

(rt) Nevil v. South, Cro. Car. z86. Ntedliam.. i.Sid, 143. Oougl. 3 ^1.(337.) 

Roll. Abr. 929. (c) Whitton v. Freiioo, j.Sid. 240« 

(^) Cro. Car. 464. Set; Vent. 49. 

(<r) j. Mod. 79. (/) 27. Eiiz, c. 8. 

^</) Cro. Car. 142. Stratford (^) Crow v. Maddock, Andr. 287. 

deterffimed, 
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dctcnnined, and the writ of error is brought upon the award of 
execution ; fo that the exchequer chamber have no authority after 
they have affirmed the fii il judgment. 

Therefore the writ of error is no fiiperfeikus^ 

* Jolmfon ogainft Lee. 

Hi Jury I'erm^ 3 . Maty. JlcJl , 
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Berkshjrf, ? Jjy'jfE M() K A M T). qmd alias scilicet 
to wit. ^ J J ermine Pofehre ult, p) tj^tey It. corujnd'jTnina 
rege it domino nuper Regina Maria opud West, vrnit Wil- 
li f.lm us JrHNSoN gfn. qui turn pro dorm no tyge rt dlHa domina 
nupi^r rfgtna qua ni pro feipjo in Imc parU fequitur y)jr 'L'homam 
Chadwicrk attorn. Jnurn et proiuht. in ittr. iuru ibidem quan^ 
dam Lilia, fuam vtrjus Godfrid Lee pen, in cufJod, mar, ^c. do 
placito iranfgr, et ontcinpi. toniru eos qui fccut.Junt plantum in :ut\ 
chri/iianitot. pofi prohibition, regium eis p) ius indt in controv . dirtbi, 
et deliberat, ot junt pUg, de projequin, fcihcit^ JoHANNKS Doe ct 
Rich A K D u s R< I E ; qfui' qutdnn billa fequit, in ko’c verba : jji B E R KS. 
^ W I L L I K L M U s J( ) H r>’ s (m pen. qui tarn pro do mi no y ege et do- 
1 mina ngina quant pt o feppo jeqiut. in hoc parte quti it. de G ODER ID, 
L^:e gen. in iUfJod, rnar. M t> jl. domint regis et domitiec reginee 
coram ipfis irgc et regina exifUn. de placito tranfgr, et conternpu 
contra eos qui jeLiit. funt placiium in cur, chy ijiiamtat. poft prohibition, 
regiam eis prius iude in conirar. d>re,^l. et dehbet at. pro to vidcltci t quod 
cum ficund, bg, ct conju ’t. huju^ reg. Anglia omnia etjingula pla^ 
cita et C(tg.plncit,-de quibujeunque debit, cohtratl, iranfgr, fuper cofu 
expenj. five feod. infra hoc regn, Angl, (oiiting€n,fivc emet gtn, cat*-^ 
raque hujujmodi placita et negotia et eorum plac torum cognition, ad 
ditlos dom, rtgern et dominam reginam nunc et cor on, fuam regiam. 
fpecialit. fpeiJant. et pcytlnent. ac per com muncm legem terra: hujus 
regni Anglia: et non in cm, ihrijiuinitut, per leges five cenfuras cccU 
ullo modo triari ierminari aut dif uti debeant ct femper huHenus dc^ 
buer, et confuever, cumque etiam Per quendam a4ium in parlinmento 
dom. He NR. nuper regis Anglia otiavi anno regni Jut vicrfima 
tertia tent, edit, et provij. inter alia inuHitat. fuit autJooruate cjiijdem 
payliamenti quod nulla peyj'ona firet citaU Jummonit, vel edit, vecat, 
ad compare n. per feipfum vel feipfos aut per aliqurm procurator, co- 
ram aliquo ordinario ar chidiacono commijfar, official, outaliquoal. juJia 
^fpirituaJ. extra diocef, vel petuUar, junfdUt. ubl cadem pet f on a qua 
foret ficcitat. fummonit, vel alit. vocat, for et inhabitans AnglicK 
dwelling tempore adjudicatioru Jive emanation, eiufdcm citation. Jive 
fummonnion. niji ford per in vel fuper certis eaufis in eodem a£fu par^ 
ticularit. except, mentionat. quodque nullus archiepifc, neque eptfeop^ 
or dinar, offiiial. commijfar, vel aliquis aL fubjiitut. vcl minijlr. ali- 
quorum prad. archiepije. epfc, ar\bidiacon. vel aliorum ten. aliquant 
fpiritual. jur, ad * aliquod iempus d fejlo Pafe. prex. fequen, pojl 
edition, aHus prad. peterent demandarent caperent vel redperent de 
qliqnibtis fubdit* di6i. domini regis aliquant fummam vel fummas pc- 
' cumat 
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cunlfS pTo figtl. action, alicujus pofl pned, frjlum adjudicate 

^ainft obtent. qu-nn tnit, /; ei denar, Jhrlingi J^^pcr posrias et foenalitai^ 

in iodcm of.f i content, ct Ivnitat, prout per eundrm aSlum [relation, 
inde hubit.) plenius hquet tt appant ; curnqve c:iam prad, WiLLI- 
ELM us Jo [iNSON modo fit et per jpatiiifn duo' um anuorum jam uli. 
elapf fun ) fdcri, tt inhabitans apnd pm dJj, de HukglrfoRD in 
endetn ior/>. Cr.KKS infra pcruliar, jur. decani de Sarum ac infra 
dioc f Sarum, ct non efl ncc infra f atiurn duo uni ann.rnm jam 
ult, iiapf fait inhahitan. fivi rejiden, inf a avitat, London, vel 
fuLurbium ejufdern civiiatis neque alibi infra dioeef, Caniuar, ac etiam 
liber homo hajus regni Angl or jamexi/lit ; etfic per iotum temp'iS vita’ 
flirt' extitit ac ratione indt omnibus et fingulis libcrtaiibiis privileg, et 
lilt) is confutUuL hujus cigni Jlnglia quote nus ligcUi domim regis et 
domina rcgiiut' nuhc et pi igcnitorum Juo/ um nupir regu>^. et regi^^ 
narum hi/jus f gm Anglia njitat, ct approbat, gander c debeat ; p^ad, 
iamen GoD>' !<ii)US Lle pi ami [j. hon ignarus Jed machimin, ipfum 
Wii.LIELKjUM JoiiNbON contra debit, brjui regni Anglia formam 
opprinitfi tt diil. domiuinn ngem et domtnam) rginam nunc exhare^ 
diUirc (ii cog^'iii'jn. plailti qua cd cur, did, dom rii regis et doniina 
leg mm m m ptitnut ad aliud (xamru in cni , Anjiiaititat, trahere ip^ 
Juin 1 1, L i E r-M U M Jon n son / rimo die St ptemhi is anno regni didf, 

darimi ?rgis it donatin' n^ihcv nunc quinto apud Hunglrfokd in 
cohi. Bi:rks. ill n J. tif Lhltrii jui, dt.am dt Sarum ac inf a 

diocrf. Sarum cuujuu.t ad compaien, coram vcncrahili viro 

Georg 10 (^\exden Ig, d ciiae aim, cur. Cantuar, de A/cubus 
Lont^ON. pr nctpal. ejujve jurrogat. ant al. judice fpiritual, 

it capaite i oaputm, in au!a voc. Conimoji'^ Jciiuat, infra 

civit/.t* I/O N DON. jeeundo die OAolm, ixtunt pi ox. jcquen. Ad qunn 
die.'K Lt loiutn pimd. coi orn pi tvf it, (lEOROjo Oxenden tunc ju^ 
dire Jpiritual [calcin Wjl.L. Jo llN '-ON f undnm exigen, iitution, 
prmd, CO 'tip arm.) pra’iL CiODFRun’s Lee adtioh. ct ibid, tor am 
prmfat. judicAi 't feiut de <oJt.r vVillielmo Johnson pro 
feod, et rxps}tJ,J> pm a ', a na. . luninias in toto Jc attin. ud quuid, libr, 
quaiucr fond, et ocio aenm . in phcditl. libcUo prtjlhac meutionat. annex, 
paiticularlt, expi <ff fcilact Jtj denar, < ^pendit, quinque libr, et o^o 
denar, tt irofcod, d.\cm Itbr, et quatuoi Joiid. mute tt jubdoie verfus 
itj'um \V i L L 1 !■ I AT u M J o H N s o N lU el au do quod ipje C j o D F R I D u 3 
Lee fiit (t eji liomiator. cm . cotfijlvr, tptj opi LiA'DON. ac quod 
in vacation, pji 'dci tuinurn SuiAJa Tt in. anrit D ni. i vii Term, 

[ -33 1 Sanbitv Mhh. prex. ct imnirdiate jcqUen, * d.clus WiLLILLMUS 
Johnson minor cxfuu, oukos agen, vigint. et diwid. Jed vi- 
ccfmum primuni attit, Jum ante tunc tempo) u non (omplivirit et 
' eadim caufa po foi . habthin Jiandi in judicioad 'ncupfran. Pgatuni per 

Willielmum John. SON u^uninupcr df'uncl. fbi ftlUi, et 

donat, non halend, quondam A4ak caret AM Christian, vid, 
curatorem fibi ad cjfctum pi red. dtclo W i l Li E L MO Jo H N s ON ajjign, 
onus cur aiion in e.i aiccptavit^eader-ique MargarET.'\ Christian 
ct didtus W I L 1. 1 1 . L M u s J . H N so ^ Vi I dtiquis at. amicus dicii \V i L- 
LiELMi Johnson cotifuiicr.jLU ecrum i,lt, cot.jucuit diiium G.od- 
FRID. Lee de ptojiouen, hgitime contrd qufloin RlCHARpUA;j 

Price 
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Price £t 1'hoimam Battall e\t\'utoy, dl'f, 

Johnson dtjunti. ad cxhil tn. mvintor, etrrJutii. de l\,nis 

fit CtitalUs p>il’d. WlLLltLMI JoilKSON dt'fufl't. fatT. di.'Uim 
GoniRlDliM J/RK !>* 'h 'it tit'ff . fid l>( of' qufi/i. cutij.irn prfcd. Leri 
quad (Jicius jri »■ iH v^mtttou, ci'iti. Tn S 

Mubutl s ipfi Term, Sand Ai.ihchits tt <no jyti-i- 

tiulo citation, contra dirl. Rilmardum Pi U'R et 1 iR)Ma:\T 
IiATTAM. extxuto*. tjt, di :i \\"ii ) IKI.MI JollNL .N dr^m.d. ud 
exhiben. ifiV^air. tt eo/rpata^: ! '/h-,' a.-- .idi VVjllirlmi 
defunrt, ft ad / ej f> oritle/t . /// , V . \ \ i L 1. 1 j: L • i . ) J o i j >: : r ; n y ///; . pty 
de<.nt^ MaRO ^'tF'j'AM C-HR J i i A eina .in alt i.afj'gn. in L.r.fa 
j'ith/haidi'in, Itgni, ptard. pib jig-do •-•a .ui.piior, ip f cpaii L(>N!)>'r;. 
mijlt fit in did. RiCIIAROUM I'RJI i p.tjmn’ui. K>q ‘i lUti.j t d 
(ltd. ex''rito< . p'O n:n cnapn/^ri. jaxt i tet'or, (waj !(,m d'u-ii zwe tt 
nmdii in dida cn' . corft'd n . cpijioptil. fAiNooN. /•; v > n>!tu/rin:i')^i Jna 
excotnmuui ad jro.uutvt ac uuod onhna tt Jinynhi pod. >t c tn . i c- 
<ui:iiV jumni. in can m ;r!:cda!(i j ■.nji-t'!. tx l cur. 

(pijc^pi a t.m'de iniini martin A n. t‘- mfr ti junt d h tn et d jol-^ 
V'li, ad(>ccat. prodiiato*', /ep>ptt‘i>tt rL an • fl .met: Lur. pt .hi 
lit eaditnfihtdulti cohtin tUt \ tt quedp, a , .tt,V^ nj,!! /AUi ^ Jo- ! N^iON 
falution. Jc'jd. et (trtoar.tm pi cun. futiiwaru/n in dUht jLhedula nicn^ 
tionnt. ti eyprelj. in fe ju/a'pit et prrmji/it foLure prafm (juidfrido 
i.KK fid nondnm ja.vit aut fatisf nit jr ait per i'p,nm Hhiili it jJjc- 
dull adinde annex. h:c ni cur prolat, IccL tt ouLt. p/inifs iifp ci tt 
(ipp .ret.) ac licet ipfe prevjat. Wili, iCLMUS JoHN’t^oN ad a iq' od 
ii u.pus iitfra Jcx annos an’t diem cxf/ibitlon. qut, cl. jive likl'i pt o' fat, 
Godfrioo Lj:k pi ad. iv<n offnn pfit Juf, fe ad Jolven. pi a fat. 
GooFRIOO \aA. dealt. fe^L Jen ixpenj. infkdula libello pvtvd, 
annex, mcntionat. vel ahquarn indc paAiHi L.tique p. afat. Tuli^e 
JpiriiuaL mi'HiffJle po libJlum pi a L appm.t quod pr ,t»fat. W li.i.X' 
ELM US Johnson / v// infra atat. viginti ct uniia annorum uhi feta 
pr nd. ojltJus pr 'fit. Richardum Prick 1'homam i^A'r- 
TALL prof cut. fuit pir p) a’d CiODFlilDl'M [.EK J fintulie ttiarn 
idem Wiljhelmcs Johns^^N omniart fii.gula pi tcni'jju prad. 
per W I1.LIFI.MUM Johnson jf-p^r JuogeJi. et all gat. in 

prad. cii) . cLnjhifntjt. cora.r. pra la*, jud ^ ' jpuitual. in ixomi i- 
tiori. fuam ct dim jfion. ibid, tn praani/j'. fepius p 'acitavit alltg.rvit 
ft il. inevited ill i. ft nvAi. ri v riiut. iir I arc cl'iuhf.^ aim tarn- nj'tdix 
JpirittuiL pLiciiUfii (dii'jation. et probut. //. ail/tiitt’ri feu rre par pe~ 
iiitus reiufavit ct p> ad. Godirihu, Ihh: ipjam \\''iTH.iKLAii:M 
Johnson /'/’> dcfndtivam diet, cu, . J'-riihamtut. ftntiii. tie et fuper 
pramijjis prad. condurm a e ac Ipjum WicLiKCMiiM Johnson /^ r/ 
Jolven. eidrm Ct ODER I do I^ee amnia d jngu'ii feod. r.v, r«, in 
fcbedula hbello pi ad. anarx. n.entionut. (Ofnpe'Ure tot. fas v^nhns 
conatur et indus machini4tur in di£i. dimnii reg s et domina regina.' 
nunc contempt, ct in ffus WlLMhLMi Joiinson g* ave damnum 
prajudiCiUin gi uvamen 1 1 d> f aupei ution. manif /I. tomra farm, 

Jlatuti prad, ac licxt bteve did. doinini rtgis et domina nuna 

de prokihiiion. prafiit. CiooruiDO Lee in hac p.4,ie d'.imo die 
Aiartii anno regni dldi do mini r eg s tt do.funa regiua nun^ f .di a pud 

\ HUN'vrJ' R FOKO 
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|SlK$oi« Hunger FORD prc^d, in C'.m, prtvd. in contrarium inJe direct it de^ 

lihcrat.fuit idtm tamen (jodfiudus Lee plaiitum pr^td. pro* 
hibition. regiam prius ei in contrar, inde in forma prad, dtliberet* 
pojka fciliLet di cimo qua} to Martii anno fixto fupyadiSto dpud HuN-^ 
CERFORD prced, in com. Berks pnrd. ult. profecut. et in pladto iL 
procrjjit di^l. brtvi di/1, domtni regis it dominiv rigina nunc de pro^ 
hibiiton. in forma prted. dire/f. in contrar. indc quovis modo non oh- 
Jiante in did. domini regis it dominai regina nunc contempt, ct ipjius 
WiLLiKLMi Johnson dam^.um pro'judic. dipauperation. ct gra- 
vamen manxfcjlum.^ unde dir it quod detencrut. eji et damuum habet ad 
veden. quadraginta Uhraxuniy et indr tarn pro dom. rege et domina rc^ 
gtna quam pro f ipfo in hac parte producit jetdamy 

Jit m do ad hunc diem feilicetditm Mercurii prox. poJI OS/ab^ 
S an oil Hi liar . ijlo eodern Torn, ufqw quern dum pf red. Godfridus 
Lee hnbuit licen. ad billam praid. inttrbqutn. ei tunc ad refponden. 

. tvf. Ante quern diem prad. nuptr domina rtgina Maria diem fuurre 
ilav fit extremum corom dom. rtge apud Westm. ven. tarn pr adieus 
WiLLIFI.MUS per attorn, fuurn preed. quarn pr cOil. GoDFRlDUS 
per JoH ANNFM Lke aitLrn. fuuniy et idem GoDFRIDDS dejen. vim 
et injur, quando, it omnem contempt* et quit quid ^ i^c.et dicit 
quod Jpfe non fecut. e/i pladtum in pr\zd. cur, chi i/lianitat. poji pro- 
hibition. legiam ti in contrar. inde dneSl. et dtlibtrui. modo et forma 
pfout ptadiJius Williklmus JohNvSON qni tom^ isc. jupetius 
verfus eum queritury ei dt hoc pen. je Jupei patriam. et praid. Wil^ 
LiEi.MUS Johnson qui tauiy inde fimilite> y iS/c. St d per brevd 
di£i. domini regii de c nfultation. in hac parte impetran. idem God • 
r 2 1 proiejian. quod prad Willi ELM us Johnson in ead* 

^ cur.ehrijhanitat.fuperius mention at. non pUcitavit (eu aileguvit quod 

ipfe idttn Willi ELM us ad aL-qued tempus irfra Jex anno^ ante diem 
exhibition, querel. five lihelii ipfius GuDFRIDI praid. non ajjump- 
ft fuper fe ad folvcn. (idem CioDFRiDO debit, feed, feu expenf. in 
JeheduL libello prad. annex, nuatiorat. Vtlahquam inde parcel, prout 
prttd. Willi EL Mus Johnson fuper ms allegavity pro piaeito idem 
CjODFRIDUS du'J qued in tcdim aciu in nta . p> .vd. W'illielmi 
Johnson nuntionjt. inathtat. fiat quod nulla p^rfona foret ciiat. 
fummonit. vd alt. vocat. ad eonpurtn. pir fetpjum vei Jeipfam aut 
per aliquem pro^uratet. cor am a 'iquo ordinar. annutiaeono lornmiffar* 
aut aliquo aLjudue fpirlual. txtradi crj.vel peculiar, jur. ubi eadem 
perfona quev foret chat, jummonit. vel alii, vocat. foret inhabitan* 
Angi .ICE dwelling, tempore adjiidicati^n. f jc emanation, ejufdem 
citation, f VC fumnivr.hiGn. fub pceuis et paenahtat. in eodern aiiu wen* 
tionat. except, foret in cafu quod aliquis epifeop. aut aliquis judex in* 
ferior habeas Juh ipjum junfdUiion. in fuo jure et titulo vel per com^ 
mijlfon. rcquiftiion. vel inji an, facer et archiepijeopo epfcQpo vel alicui 
Juptriori ordinario ad capicn. traJK Anglice ircar, examinan. vel 
determinan. mater iam cor urn ipfo vel ejus Jubfitut. et id folummodo 
faacn. in cajihus ubi lex civilis vel cammcalis affirmat execution. taL 
requijttion. vel injlan. jurildiJfion. legal, feu tolerabil. ejje et except, in 
qutbufdem cJ. cafibus in eodern aJiu fpecificut, prout in eodern ailupleniu^ 
CQHtinttUT . Jit idem Godfridvs ulterius dicit quod ipfe perfpatiium 

viginti 
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et quatucr annorum et ampHus jnm ult. cUpf. fuit et aAhm efi 
Uttwn procurator iur, conjiji'ir.tpifco N Ldk i) 0 ^,quouquc ipfe idemViQTy^ 
FRIDUS vkefimo jeptinio dc Ot'lohrti nnut Domini apud Lo'K^ 

nos. inparoih. Sa>xti Hekf.dicti fro/>£; Ripam Paulan. 
tuardade Castle Baynarj) rcunit . fun fore procurat .rcm ip/srum 
Margarets et Willielmc in cade - cur. coHfifijr. in catfa 
infra mentionat. et tunc et ibidem ad injlna, et rcquifition ^ pracL 
Margarets: et VVilijelmi Johnson citation, contra ditl. 
RicHARnuM Price et I'uomam Hat fall executor, ujii. 
preefat. WjLLIELMi JoHNSON defund, mu did, WiLl.iELMf 
qui tam^ ^c. a I exhiben iuzfrntorium ef Cjmputum bonorum pr<ffaU 
W ILLlELMI Johnson^ fund, et ad reJpondefU dido Wl lL I E L MO 
Johnson modo quer. per did, Margaretam ejui curatrieem, 
per candent cur. ajji^n, in ctruf/ jub/it'adion. kgat, pretd. per prad. 
VVi L L I E L M U M ] O H N N defurid, 1 1 donat, fuh Jtfiilo cur, cmjijiir , 
€pifcopiil. London, ddito modo prf tent, fuit et candem citatuH, in 
didum Richardum Prick perfnalit, exiqui caufivit et did, ex- 
ecutor, pro u it u mac i a fua in non cjmparend, juxta trnct , ejujdemper 
debitum legis cutfuw excommunuan frocuravit'^y quodque omn^a et 
ftnguin feod. et denar, fumnne fchedula pr/cd. fpu'ifcat, julk eidem 
, Goderido di'c;ener, pi q fod, et expenj. Jins in litefivcjctta pned. 
Et quiaprad. Williel?,ius JoriNirON modo quer, et prad. Mar- 
^A.KF.'T A. licet Jf^pius rcqufit, fcod, et expenf, pi .rd. eidem (jOO* 
FRlDofoliderccuJacfcr, prad.CiODVRiDVS cundem W ilj.ifi.mu m 
Johnson modo quer, pro recupndtion, denar ^ m prjeufhedula fpc* 
gifait. incur, pixul'ar.jurifdidiot:, dcca\. Sarom jcdai e intendrbat 
itconabatur. Sed Robkrtus Woodward Ic gum do dor decan. ec- 
defta cathedral. Sarum cur. pe uiiai , junfJidim, prmd, ha- 
^bens jur.ibid. In jnrefuo per quoddam friptum juum figilln fuo figillat. 
quern idem GoDFRiDUb lie incur, pf ffci t geren. dat. vtcefnio quinto 
die Februar. anno Domini 1692, icqufii'it vencrahiL prted, Geor- 
CIUM Oxen DEN le^^em dcrlct, ct alma; ctn . Cautuar. judicem vo- 
ran. etindem W/f.i.iKKMOM luliNSoN per nomen WiLLlELMI 
Johnson Hongfrford m com. Hkrics infr a peculiar, jur. 
did. decani coram ipjo eodem GeoROIo Oxkndj.N vel aiiquo aU 
•eompeien. judice did, cu* . ad refponden. d:do Godfrido Lee in 
etaufa etjub fir action, fod, et quod coufi prad, audit, ct actcrrriinat. 
ill €adem cur, Jccuudum legem it jufiitiam prout per friptum pra’L 
plejiius “liquet et apparet. Et idem C70DFR idus uJterius dicit quod lex 
sivilis vd canonical, affirmat execution, ial, requifiuon, vd injian. 
jur. legal, vd tolerabil. efjr : juper quo idem Godfridus prcca. 
Wl LL I E L M IT M Jo H N s o N citari i aitja vit adcompai en. c oram prafat. 
GeoRGIO Oxenden hguin djfJore alma: cur. Caniuai . de arcubus 
London, official, principal, ejujve furrogat. ant al. judice compeien. 
in aula vocat. Doc^^ors Comni(»ns jcituat. infra civit. London. 
fecundo die Otlohrii jam ult. clapf ct in eadem cur. ante prohibition, 
pracd. Godfrido deli bo at. pr ad. AVillielmum modo 

quer. pro fc'id, et expenf. precd. traxit in placitum prout ei bene licuit 
feod. et expenf. tl, tunc et adhuc eidem Godfrido debit, et infolut. 
txificn. qiics ejl tadim profecutio c 4 in placitum traflio unde idem 

WlLLlELMUS 
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WiLLELMns Johnson fupsrius qurfitar, Et hoc paratfSf/} 
care ; indr juL j (hcium tt breve donunl ftgh de rG'Jultatiun,fibi con^ 
C^di^ l5c. 

Et V/iT.r JoHNsoN qu'i tom^ ^V. dk't quod per 

alt ^ua j'^r I k)i>i‘ I? i- jybE p aai^^ndG a(U[\at, 

h'V> tl.di d hihi r.ro dt‘ cc’ijujtfltr.u. tlhtn GoHKRino Lke in 

hue ju.rte con<.-H thifii^iff d'bet^ cju^,.- p''Gttys.'i}7dc quod pf tr, .jt CiOD> 
F R I o I s L K F, tiOU rc i. 'it. filit / ' * pt '.curu tC,\ pTi^d. M A K O A R V T JK 
(t V\' I r.r. I LI.MI Jt)'‘N O'- ud proj firm'd. FhomAM i-^RICE 

et ci'd yr ,c d. (^uDYKiDUs fupevim irtde 

pltt. ituudn a!!c vit ; f > -■ d',>.ue ciiani'iuod lc:< tivlis 'i t! c monical, 

* L ^37 ^ pt'i.jU" o>’oio C),:i NM N ad t.f-m, placituyn prtvd. 

771 jicyiiG y . ' t. i i o «)l R 1 o f mchiiouot. t/'j. c h^aL vd loierabiL pro 
plac:1<j tdi:u \V ILLI 1- r.MUs Jt-H ^ 'ON dtrt quod ph^ii. per 

prad. Cr(. i)]‘R ii.i'M Lfi- quead V' quifiUniu pt a d, Robert I 
ooowar::) d . i::i J, cativd, . .S \rnM p} a:u. CrEORGio Ox- 
T-yrA' n: /- //. '' c.-.t:, f . a'hit. VViithI'Fmum Johnson coram 

ip;j p>,.iot, CiMU-A.io C)xr\nFN . til judicc compeUn, dUU 
cur, idiht'iiur, a I , < 7 ^ v. iiJDO i*i cauja prrvd, pro fuh» 

Jitucl, fijU. i‘‘ pu'hl sd'ifa dla / tc mmai, fait modo et forma p} ccd» 
Jupirtiii p!,uii. i. >u,it < 'P c in eodtiii tOfiitcit, minus Jufuirn, in lege 
cxiiluri ad Vii'P-ruioi'M ad hnvc diti, dornnii regts dc con- 

fuitai rm it' mpnit' it.p<tian. aa quod idem V/iLMELy'.tF' s necejfe 
non f al'C' A’., p » /c 'cm i cC itU'ti,r altuuo modt refponderr. Et hoc 
pat at, tji TV, .< . ; :.»d>: p>o dc,\iit, JuJL cn, , ejpotj', in hac parte 
iihm VViLUi I, Ml’.- John. '-ON p<t. juaia: m it danma iua prad, 
ccca/hhc // d, J:i>. i dyi Am//, uc, Et pranL Godfridus dicit 
qitrdpl cituin i', :id tc p) tv> . Cjo.UFRIOUM quoad rcquijition, pratd, 
RobeR- I 1 oor> \v ard dcam prco.t- ncl, cat hedrol, S 
preed, CrHoKoio Ox'*N HKN fa /. adve an. pt rvfai, W IIJ.iiiLMUM 
Johnson / tu,n iplo rtjfat. Geurgjo Oxfnden vet al. judiee 
compete}, dioi. cur, Cantu a'', ad 7 fpouder., eidem Gojjfrido in 
cauju py L.d, pro Ju'pd ladim. ftod. prtsd, d quod caufa ilia deter minat, 
in eadetn cur, CLintuar, dctci tninat. fuit tw-do ci forwa pt , d, piperius 
placitat. matcruiqup. in codim lontint, bon, et fnfjicien, in Uge ex’flunt 
ad ipjum C/O dfr i our.i adbtevc dui. domini cgis de conjidiation, 
in hue pa'tc impel: an. idp'd quid •// f lacitum matet umqucin eedem con- 
tent. uLm GoDFRiDOs put at. fl v:t iprare et yrohat e proui cur, b’tr. 
Et quia prad V/ii.L!ELMUS Jf)HNsoN ad piuettum iL non refpon, 
Ticc il, hucufque uLquaiit. dedicit idu ti GoDf kidus ut prius ph.jrt- 
didum et brtve diet, doinini 1 egis ue cotijuitation, in hac parte ftbi 
concidiy ^c. 

B. S. 

Et quia cur, diEl, domini rrpjs nunc hie de judi io fuo de ct fuper 
prrrmijfts redden, vorHium advifitur dies inde dc,t. ejl parti bus pried, 
cor urn domino rege apud We'-t. vfque diem ptox, pojl 

de judido Juo de tt juper prc^mijfts //, audi.n, co quod 
cur, di^, domini rcgii nunc hie inde mndum^ bv. 


•Johnson 
' Lt.t, 


Johfl' 
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• Joliiifon T.,ee. Cafe 11'^ s 

tJROHIBITlON. 'I'he pl.iituift' that by the {latute ii* 

^ 23 . Hc't. 8. c. 9 . it is ihat iio pcifoil fliall he , « 

cited to aj^pcMr out ot ’o'^diuc. v here ho dweiletli the S. C. S'^.n.^S^, 
plaintifF was roiidciit at Hio:^^r.fo<-d in Bciks^ in the diocefe S. c. 110:1,656. 
Salijl'ury j that the defendant caiiicd him to be cited before Comv.i^!. 

DEAN OF THE ARCHhS in L:nih]:^ and iib dlcd a;.;ainil liim for z.Lev, 55. 90. 
expcnces and fees in the cc,!f!jh;y co-i)r of the Bijhjp cf London^ 173. 
and av'crred that inch tecs wi.ie juft] v due rccordinij; to the ciif- 
tom of the faid court, aiidth.it he p'omifed to pay them; and A’ 
al4houa;h ho made no lucii promilc Jv< years^ yet tne Court 193. 

proceeded to give f iitence agninft hir.^ ; an 1 t.he defendant profe- 2'. Salk 548. 
cuted his plea after the writ of pro'didtinn delivered to him, i5cc. *• 40*. 

12. 608^ . 

The defendant for couhtitation pleads the very fiirc llatutc; by i. Riy. 7C3. 
which it is enaditd, that no perfon fJiall be cited or fummuned, 
or otlierwifc called to appear by himfelf or herfeif, or by any 
PROCTOR, before any ordinary, aichdcacon,cominiih;ry, official, 
or any other fpiriiual juvlge, out of the diocefe, or peculiar ju- 
rifdiction, where tlie perfon vvliit'h Ihall be cited, fu inmoncd, or 
“ otherwife called, lliall be innabiting and dwelling at the time 
of the awarding the fame citation or fummons : lxcept*’ 

(amongft many other caulesin the faid adt mentioned) ‘‘ that any 
“ bifhopj or any other inferipr judge, having under him jurif- 
didlion in his own light and title, or by oommiriion, make rc- 
** quefl or initance to the archbifhop, or other fujienor ordinal y 
or judge, to take, treat, examine, or determine the matter hc- 
fore him or his fubffitiitc ; and that to be done in cafes only 
where the civil law or common Iiw doth affirm execution of 


fuch rcqueil or inftance of jurifdiclion to be lawful or tokrabJed* 
That the defendant is a pro/dor in the consistory court of 
the Bijioop of London^ and was retained as fuch by the curatrix 
of the pLiintiff (he being then under age), to proftcuto a fuit, 
againft the executors of his grandfather, for a legacy given to the 
plaintiff, and to exhibit an inventory; that they were excommu- 
nicated for contumacy in not appearing ; and that the fees and 
<rxpences in the libel were julHy due to him for prokcutmg the 
faid fuit; that he endeavoured to fue the faid plaintiff for the re- 
covery of the find fees in the court of peculiars of the 
Dean of Salijbury ; but lie being judge of the * court, and hav- * 
ing jurifdidfion in his own right, did, by a writing under his feal, 
require the jDfa/2 of the Arches to call the plaintiff before him, to 
anfwer the defendant in a caufe for fubftraction of fees ; which 


C 2|9 J 


caufe was there determined accordingly : and the defendant avers, 
that the civil and common law affirms the execution of fuch rc- 


queft to be lawful. Whereupon the defendant, before the pro- 
hibition delivered to him, did cite the laid Joh?fon to appear be- 
fore the faid judge of the arches in the caufo aforefaid ; and 
avers it to be the fame profccutioii of which the plaintiff com- 


plained. 
VoL. V, 


Q. 


T* 
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To this pica the plaintiff demurred, and the defendant joinei} 
' XeIs demurrer. 

It was argued, that no confultafhn ought to go. 

FIRST, if tlic defendant Will bring himfelf out of the fta-^ 
obt? ^0 ii)c he muft fhew, th«at the requeif made by the inferior ordinary 
irchbllhop, a was made to him who had the next fuperior jurifdidtion ; which he 
;aare tranfmit- has not done (a) : for here the requeft is from the Dean of Salif- 
Immediately judge of THE riicULiAR, lo the Dean of the 

lo^tL^ar^b. when it ought to ha\c been 'to the Bijhop of Salijbury^ 

\yhop^ omitting being the next immcvliate oidinaiy, unlefs it appear that A pfcu- 
ikt btfhop, is LIAR is lueh LI jiirirdivllion li'om v\!;ie:i there i., no appeal to the 
within the ex- ordinary ; or tnat it is a j<ii ifJiL-iifiii by preferlption f b). The 
wption 13. ot tbis TRi ULiAR is an inferior nei Ion to the biihop, and 

THE PECULIAR rn.i} be (uhoidinatc to him ; if fo, he cannot 
3, c.Sktn. 5 S 9 . tranilnit a caufe Pt/ / to r:; : eic’ibii'h ip, but muft leave it to 
I. Sid. go. ordinerv . troni wnom his pc veei is d.. lived (e). 

6c7mDi‘^*‘ eco?it.». Oa r;::.- < si-rr !■-'.!<■ ;. V,-. -First, That 

«■ Pfohibiilon" the /.■««• ff u-rj’icjl v.as ta !;-c iniincdialc ordinary ; and if it 
(F. 9 .). had appeared riiat rli's iuriri .h'on had been fubordinate to him, it 
I. Bac. Abr. would have altered in .' erd'e ; but the jflainuir having alledged 
that it is a peculiar je: .fhedon, the !• Uer of lequcft may be pro- 
pci !y mpde tVeen iveh to (he arcnbiihop himftdf: — S econdly, 
'J"hat if it h.id been fi /e hem a Lxemptir.n from all ordi- 

nary jurifdictic.il, v/meh \v:-s coiriiK'u, as my J.ord Hobart 
tells us, ill nUKVAsTi ' i/:s before the diiTolution, then the caufe 
muft beremitrLd to tiie ivinp; ; for > a^l was made as well for the 
prcfer'.ation or thcjuriidlction ( f rnr ordinary asforthecarQ 
of THE i’KORLE : for otherv.i'.v the archbifhop may call a caufe to 
Jiim, which i.> in nono iA ill . cafes within the power given him by 
this aci, and then ir \.iil be totally eluded; — 'fiiiRDLY, 
'J'hac it is not enough for the pLilntifi' to fay iliat he lived in the 
parifti of ]J:in^crfoy7<j within a pccciiar jurirdiciion of the dean of 
Saljhnry^ ac infra (Lcc>fr. Sarum, but he ought to (hew that 
the pecuiiar was iubordiiiato to the Bij.jop of Salifbury^ being to 
deprive the fpintual ctiurt ol a jurddiotion wiiich they had before 
the making of this act 

A libel In ihc Secondj.y, ''rhc def lit’ r' Co not ft} that this was a cafe 
ijisjundlive. vi^^ich was permitted oy I.-.v , but only that the civil or canon 
Jaw affirms fuch requeft, wLaD is in the disjurufiive, and very 
b uncertain. . 

, UbcUargerthan THIRDLY, He alledged that Dean of requefled 

-the requeft. ^ the Archer to call the plaintifFbcforc him, to anfwer in 

S\ (tr) 1. Salk. 40^41. (</) See the c|Jnion of Holt, ChUf 

\ Qb) GaRicI v. Jones, 2. Roll. Rtp. Jvjlke^ on ihii point of tlw cafe, Skfn. 

446. 44^- 5^9* 

ff) Jones V. Jones, z. Sid. 90. Cro. 

Car. 262.— 'See alfo Hob. 16, ]36. 


a caufe 
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'^Caufe for fubftraction of fre%\ and the libel is for fubf’raition of 

fees and expcnces^ which is larger th in the rcqueft, and therefore ^ ^ 

not good. * V 

. As to the objci^flon, that the lihel is larger than the requeft, 
one being for fees and expettces^ and the odicr being to arifwcr in 
a caufe for fubftradiion of fees only ; it was argued, that this is not 
material, becaufc fuch fees mud be intended as paid to others, 
as well as for fuch as were dm to the plainiid’. * [ 240 J 

Fourthly, But tlie principal point was, W^hclher the defendant A proctor re- 
ought to fuc for fees in the ccclelhllical courts, fmee fjch twined by the 
things are properly cognizable at conruon law, for which he 

might bring a quantum meruit or an indebitatus affumpfit^ upon •, 

the retainer for work and labour, and for money laid out i and the i.g.icy due to 
law raifes the proniife. "I'here is no dilfercnce between fees in the infant, caq- 
the prerogative court and other courts of equity, for which fuits 'hi tho- 

are ufually brought 1 ji this court ; the u fa gc of which courts may ' 

be given in evidence at the trial ; and cfiiecially in this cafe, which 
is grounded upon a prefeription for cudomary fees due time out muii bring an 
of mind, which {liall he tried by ajuiy. If it be objedled, that for them 

proftors fees are pait of the caufe, this caimot be, becaufc when courts of 

the fuit is determined, it cannot be aftc’-wards continued for the 
fees ; and fome of the dcs in th:'t conrt are fettled by ai 5 f of par* 333 ‘ 

liament, wluch arc tlu^fe relating to wills. Neither can it be 
objetded, that bcc-iufe this Court will not grant a mandamus 
to redore a prodor when removed from his odice [ therefore skm. 5S9. 
you will not grant a prohibition when he files for a recomnence 4 2 54« 

for his labour and pains. 7 'he lav/ of Rn^;!f!nd lakes notice of fuch 
.fuits. But tliis Court will not take notice whether the parly is a n,^,u5l*6*>9* 
protlor or not, but will I ave the detcrmhi:uii>n thereof to a proper (607,). 
court. If is true, th<’re is no precedent of any fuits here for 6. Com. Dig. ;• 
proctors fees ; atid it is a*’ true, tlieic are likewife no precedents “ I'roluhiiHm** ‘ 
of fuch fuits for fcL-s in chancery. But they may be well com- 
menced under the gcner.il tcnns for work and labour, and :;re “50/ * ’ ' 

grounded upon a culhjin ami contract, wnJeh aic things triable at komb. 337. 
common law. It r;. tiiii , a pn'hihiiion to ihe courf-chndtian has Cwh. 7.76. 
been denied by tliis Cou’t (e), when* the libel was for prociors 
fees *, but it was not fnr that reafnn alone, for the caufe alledged 
for prohibition was, thar ihefuit for which the fees wore laid out '* 

was not determinable in that enurt. But tlie Judges tlioujjht it 
reafonable not to prohibit the pnklor to fue there, for lie is only a 
fervant, and is not to take upon iiirn tr» deteimine whe'her that 
court had any juiifdiCHoji or not of the caufe. In the cafe of 
Horton V Id'iJfjn(c) a piohihition was likewife denied to the 
fpi ritual court, win. re ilic I'u.t was f.^r [,nv/l.or^ fees j but there were 
but three Judges in n>e ci mmon pleas when tliat rule w'av given ; 
the Chief Judico was ag ''nil :1 * piohibilion, and the puifne judge 
for it ; for lie was of ty uion, that fueh fees ought not to be de- 

(rt) 3, Lev. 309. 3. Mjd, 33Z. (f) MicS.iiImas Term, z^. L'jr. a. 

r. Sho^JV. iiy. 251. 261. in tfaj ccmii.'Oii i, .Mod. 107. 

(i>) RolJ. Rep. 59. 
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mancljcl in the fpiritiml contT, bccauf- ihe plaintifT has a rcineJjf 
at law, for the rcLtincr a contracl for which an adtion on 

the cafe will '' lie. Wyn n’l a/T, *'fujfict\ who was the third 
1 Judge, was not clear of opinion on cither fi le, H.’t even in that 
cafe the Court held, thr.t the proctor having, aniongll other things, 
dcinamlcd a cudomary fee of fonrpence for every idln iment w^hicb 
was read in the caufc, that the law ought to dctcnninc, W'hother 
fuch a fee was cultoinary or not. Audi why not in this cafe, 
wh-cie the defendant has pr;.rcrit)cJ tor certain fees time out of 
mind ? 


* [ 242 ] 

*. Lev. 64. 
Skin, 493. 
Cafes in Law 
and Equity, 12. 
64. 386.430. 

1. Vent. 274. 


Skill* 494. 
Itay. 464. 
CoHh, 260. 
Comb. 71. 109. 
462. 

Fitig. 197. 

S. Mod. 379* 


'rhon^hSerjfant 
\Harris argued, 
-tbat a recc;^ni- 
,*ance taken 
jfclMre to itand 
ijt&cbe order of 
Jlie Court was 
i^Oid. 

a4* 


E csntr:2 it was argued, that this fait is within the cognizance of 
TiiK LCCLLSiAs r jc M. cocR'i , of vvhicn ii p'-'ir.'.r is an inrnedi- 
;itc officer 1 and tecs arc incident to fujts com -.‘need there; 
and they having cngnizance ot ttie n:hjcdl:-i natter Irr v h-ch fuch 
tecs were expended, the determination therc^^f is eJi j incident to 
the original caiife : they have power over hi.-n, and tiie fee& 
demanded by him, and mav leilcn and abridge them as they foe 
occafion ; and by the fame lealon that t)iey may prolniet the pay- 
ment thereof, by the ftme le-ifon they may order the payment. 
If the proctor had pctiti(ar.\i tiie Court, and not proceeded by way 
of libel fur his fees, in lueh cafe a piohihition would not lie (a) 'y 
fo that there can be no nKRuivcnu-nce in allowing tliis jurifdietion, 
for they arc the proper judges of wliat buiuiels is done in their 
courts, and can call fur loaicliers better than a jury can do. 
Their fees are cfhiblillicd by the canon law, and are led'encd and 
re (hail led by the pov;cr and aulhority of the cuuit. Rules are 
made here to oblige the attornies in rnatteis of practice ; and the 
like rules arc iiKule tlicic to oblige the proctors and niinilicrs of 
the court ; fo that they mult be allowed to l>c the propei judges in 
this, matter. Mat! imoiiy and things teilamcntary were at firlt the 
whole burinefs of that court p/j) ; but now in cafes where they 
have original jurifdiution, they do retain fuits even for fuch n atters 
which may be tried at law ; as a libel may be there for not repairing 
a way leading to a church 'f’his cafe may he coMpared to 

that where a prohibition was prayed to the cou; c of .idmiralty, 
bccaufe iiillcad of flipulatlon (d) (which is a in their 

law as much as hail is here) llicy had taken a at 

common law, wherein the principal and liiieties, and then heirs, 
goods, and lands, wvre bound ; whereas the libel oirdu: to be 
againft the fhip and goods, and execution againii the J,;ttci, and 
not again!! the party : but the ci.ilians arguevi, th.it cxecutioa 
might be taken of the body, though not of the lands ; and that 
this was not in the nature of .i 7'c’L'yf2:rza/7cef but a Jiipulaiicn in 
nature of and might bt iued as well in the court of admiral- 
ty as at common law ; and no prohibition was granted, but the 
matter was adjourned. The o.ife in i\\t^ Modern Reports (ej is an 


{a) M'.icb, 45, 

(I) i)l. 2. Rcc* 


rS. 


(0 

(a) G'cenway v. Baker, Godb. 260. 
tf> I. Mod. 1O7. 

exprefs 
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exprefs anthoiity to ri;lc this v.-h^re a prohihi,;iort v:vs uenitid for 

;i fuit for pro,Lnrs k'c*, .:nl M to is no hno’c iig-iiiifl it, , 

The reafoii of t’oo law i'' tiw* pl.viucWl'i fur he being :i pi' 0 -.T»!', 

is not a temporal OilK'-i, ;n»*l wn.*t he has done is :i;>oul , <** 

an ccclefiailicMl (nir, iin J livMvh re thu c.Ovn’t nuil^ judge •• 

it. A prohibition h.is U.-. n in tlv? co'ninon pleas tor 

Tcgiftcring fees in a Cciu|._ between (rij-iin v. F}o;^iirt^ 1. SalL 

33^* (^ 0 - 


Sixthly, They ought lo illow the >)ltv nf r:}i iJTuuii^(U ii:frj T'* 

lex <uitijs> for the It.jtuto ot JniiiiLUions extends v.'Ji to tnat ' 1 ^*' *f 

J ’ i- • ^ » 1 Limt.iit.iHi ex- 

COLllt aS to courts ot e(|Ulty {i>). 

. ,, ,,,, r r • V • " .. 1 i *1 ■ rCiiwI couiu* 

* k cni.t) a, I hc^ llaiulooi l.nmitatKiPS O'.'os not cx'te.iJ to tins 

cafe; fur it is not (iropeily a d :bt, Ivcanie expeoce^ and fees are f 2 * 1 ' 

of the fame naiuie uith o'e hihj rct-(n:iicei lor wifu. n they vvvre L “ix") J ^ 

demanded. It in.iv -is vvi.ll be all-d.;c‘d, tlin: d'da ».:iiojy i mites ai e 

within the ibu 11 Cv' ; lb dial the ecrl s'i:ilhcal cent having ongiual 

jurifdictioii of this niaUcTj no p.ojiibiUuii ojghl to go. 

Aljournatiir (t). 


(rt) Holt, CJu.f y. t! u 
point of l!ri (u'l, llut tf ihc ku).; 

ero6t& a new oIIilc, li.' tu'jv>t .in:ux r» la 
to it, api'i It cjnjKii be tl -r* by 

the canon l.*w j th it proltoc. 
fon;, at the ou.jn-al UilbiuLion ol 
o/hci, could have no othentincd/ ) ») »n a 
^ lAntum MCI uit lor then 1 *bo i’ n-* .i*i« ^ 

and lhat tlu fnms thus fi':'. ’ by lu.io'^ ..r 
common law ta.nc tn hv, i.tken .» ./I 

iomab'e feti in the fjviiitu .l com t ; l>i?t 
tint tills could not alter ti.c n.tf r* o< a 
prodor’b fervice, \vl'ich i-» t.-mporj} j 
for it is formed on a conir."»<id an.tu t -jci-r, 
wh'ch lb a temjjorrd : ciri.lKo'i e-y, 
^uputi relyiniT on lire t ill' cl C^olnii v. 
ililfun, feerned to be ol the knieopimui, 


5. C. Sirin.. <y,. ; and it Is frirl in 

t i.b'.iiYb < - Ki.X, lOtr. r'.ur .'J^tvr 
ir. < h w,*> I'ranird. — ''ec 

. ^\> {. ‘i ,/uvj n i '^Ai.ri'Un, 4 , MuL r ^- 5 . 
V li iN; tpirifual lor 

f , ’\m 5 Ji.y<.cl , and l*«dl ird 
>. w- a. % I. L!. Ray. 703. tb.j; ihs 
I rphitual Louri i,.snij»n fuii 


It ' .v; .,,5 {,>, !.{.>» ; nujt’iercin ii>» itf>^'ayL 

/o '} \ f k ^ fuc in tlifc Ipintual 
(- urt for ibMr P*{:ts *7, Kvaiji, 

z. Iki.i. tie''. 13 . ViHcr, * ■> 5 » 
Rf'j (•' 1 C..uinr'.»n» lloo/J. 6/7. 

(.' ii.ikK'. v, Mcrrta', H.iici. 

If) If i'j !*!.(., 10.4’’ .dtc: L.U /ai niuTorvA 
; ’.t'hdi.e.en .v.u i;r.uitccl, ljibiur» L'l-d. 


ivi;:. 


Harris againft Petr. 


kioned 
iiie 


Cafe 120^ 

F.itflcr Term, 8. ITilL j, ?'a// 173. F':'' 

’PXEBT UPON A BOxXD. The condition thereof wa 5 , to free *** **• » 
and keep harmiefs the plaintilF of and from all colls and wdU- 

“ damages which may arile by rcafoii of a law- fuit, &c/* 

The defendant pleaded non damnificaius^* generally, ai^d the 
plaintiff demurred to tlte plea. «« coftsa^df.i ^ 

The qucftioii was, ^V'hcther fuch plea was good or not ? ** 

“ reason ot a certain fuit ?t l.iw/' tlic defendant may plr.ad damnifiatufT general 

S. C, Uaith, 374 . S.ivi*, ';o. Cro, J »c. 300 . z. Buiii. 267 . Cro, Eliz. 253 . 1 . 5 i«l* 

Show. 1 . I. Mod. 43 . %, Saund. S 3 . 3 . Mod. 252 . 2 , Wtlf. 5 . 11 . 126 . Cowp. 47 ^, ^ 

4 * Bac* Abr. 94 . 
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'It was agreed, that if the condition had been to keep 
only, then ‘‘ non damnijicatiis'^ had been a good plea ; but it being ' 
to free and keep harmlefs^ he ought to (hew how he freed him, 
and not anfwcrcd the damnification alone : and to prove this tho 
cafe of Brett v. Andrews {a) was cited, which was, Debt upon 
bond for performance of an award; in which, amongft other things, 
it was awarded, that the defendant fliould acquit, difeharge, and 
fave harmlefs the plaintiff of fuch abend ; and the like plea was 
pleaded as in this cafe ; which was held infufiicient, becaufe the 
defendant ought to fhew how he had uifeharged him. If the award 
had been made, reciting a fuit in chancery between the parlies, 
and that the fuit ftiould ceafe, and the plaintiff JInret acquiciatus, 
fro qudlibet materia in fy etcL bilUU there a ple.i quodJUtit quietus 
inde is good enough, without fhevving how, bccaufe he* is acquit- 
ted by the award itfelf, wz.Jlaret ULquictatus, But if a man had 
been obliged to acquit another from a debt or fuit, it is not fufllci- 
ent to plead “ non damyv.jicatusd' generally, but he ought to fhew 
how and in what manner; and this was the cafe of Freeman 
Sleen 

I'o which it was anfwered, that the cafe of Brett v, Andrews (c) 
differs fioin ttiat at bar, becaufc it was to acquit the plaintiff 
from a peculiar obligation ; which woid acquit” implies, 
that it mull be by deed, and therefore he ought to fhew by what 
*£244] deed. But this cciulit on wMs not t<>y> er and the plaintiff 
from a fuit, but to indemnify him from tlie conj'equencLS of it, 
which are cofis and charges ; and the defendant has pleaded, 
that no damage hajipentd to him, fo that it lies upon him to prove 
that he was damnified. An a<^Iion on the cafe was brought 
againfl the defendant, who proniifid, that in confidcration the 
plaintilF would dilchargc a tlnid pcifon then under an arrefi, that 
be would pay the money, and alledged in fadl that he rxoncravit ; 
the plaintiff had judgment in the common pleas ; and upon a writ 
of error in this couit, one of the errois alfigned was, that 
exoncuivit cum^^ w^as not good, without fliewing how ; but the 
Court held it well enough, and ihat it need not be as a difeharge 
of a bond, or a rent, which ought to be fhewed in what manner. 
If this had been pleaded in the “that he had freed 

^ and acquitted the plaintiff,” there he muff fhew howf^J, 
But it being in the the plaintiff ought to fhew how he was 

damnified { f ). 

And oi this opinion W’as the Court, that it was a good plea, 
becaufc the condition was to fave the plaintifi:' harmlefs from 
fomething that w^as -uncertain at the time of the making thereof, 
vi%. from the cofis and charges of the fuit, that no cofls might be 
recovered again ft him 5 but if it had been to fave harmlefs from a 

(a) X. L^n. 71. Owen, 7. (</) I'lipR v. Hi)bbs, Cro, Eli?. 51 3, 

(^) Cfo. Jac. 339 * Abr. (c) IVIaufers C;i(e, 2. Co. 4. 

4.32. pi. 2, (/) Cro. Jac. 363. 634. 2.Saund. 

^ {() J. Leon. 71. pwen, 7, E4. Co. Lot. 139. 

particular 


agflinfi 



8. Will. 3.' 

thing, there fuch a negative plea generally would not 
^ye ^he> becaufe the defendant ought to fhew how he indemnified 
the other, 

Whereupon the Coiinfel, perceiving the opinion of the Court, 
moved to have leave to dij^onthiue the a'Aion. 

Loveday agamji Winter. 


v^. 
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Cafe 1. . 


T respass and ejecti^tent. Thejnry found a fpeciallf « 
verdicK the fubftance whereof was as follows : 

Mints be 

George Pawlet was rcifed in fee of the manor of A/, vvlisrcof the with a powiji^; 
lands in qiicftion, being copyhold, were parcel. Upon the mar- 
riageof Edward his eldcfi Ton, he fettled the manor and lands, &c. 
upon trufiecs and their heirs, to the ufe of himfclf for life, and after 
his deceafe to the ufe of his wife for life ; then to Edward Pawlet^ reverfion^ 
and the heirs of his body lawfully to be begotten ; remainder to his one, 
own right heirs. * Proviso, That it (hall bo lawful to and || i*>rceliv^<jr ' 
for the faid Gfortie Pawkt and Elizabeth his wife, by deed 
indented, to make leafes in pojji'jfion for one, two, or three lives, “ other number/ 
or for thirty years, to commence after one, two, or three lives, “ of years doVi 
or for any other term, determinable upon one, two, or three termi.nablcoh.; 
“ lives, or in rcverfion fur one, two, or three lives, or for thirty << thrwIivS £•' 
years, or for any other number of years, determinable upon one, « fuch 
two, or three lives, fo as fuch demifebe not made of the ancient “ mift be ou't^ 
demefne lands parcel of the (hid manor, or of any other lands “ of the andint 
** ufed therewith for the fpace of feven years, and fo as the ancient || 

** rent be referved.” George Pawlet by deed indented, reciting ,, ^cmifes, 
that the lands were copyhold^ made a leafe thereof to one Robert n any otbeifl 
Blanchlow for thirty years. The lefibr of the plaintiff claims as “ lands ufe 4 !| 

heir in tail to George Paivlct his father. “ therewith for, 

^ feven 

The queftion was upon this proviso in themarriage-fcttlcmcnt, 

Whether this W'as a good leafe, or not ? « a,ent, fo 

, . the ancient^'’ 

Those who argued in the negative infiftcd, that^t was** rent be re^^i 
not warranted by the power, either as to the land itfelf, or as to “ ferved,” ^ 4 ?:^ 
the ter absolute ■ * 

LEASE forthir^'/ 

First, As to the tenure of the land, which is exprefsly found 
to be* copyhold^ it could never be intended that he (hould make 
any new eftate of copyhold lands ; for the eftates he was to make lives, to 000^ 
arc to be by deed indented ; and copyhold cannot be let by fuch mMi9« after *&!•', 
deed, fo it is notwitliin the power ; and the acceptance of a leafe of fjjW 
the fame lands by a copyholder is a determination of his copyhold 

a good execution of the power : but a leafe of copyhold Imdi parcel of the manor is not wa 
by this POWER ; for all copyheid lands being anctent demy'ne^ they are excepted, as being 
demc/nt i<^nds parcel of the manor.’' The rents and ferviceSf however, njay be demifed 
power. — S. C. poll. 378. S. C. a, Salk. 537. S. C. Comb. 371. S. C. Cart|h,t;^ 

S. C. |2. Mod. 147. S, C. Holt, 414. S. C. i. Ld. Ray. 267- ' S. C. t. Free! 

S. C. Corny. 37. Vide 6. Mod. zo. Popb. 8. Moor, 4^4. 6. Co. 33. 8. Co. 70. v 

Abr, 418. Powell on Powers, 398. 405. 407, 443. Cowp. 266. 651, 714. i.TermR[ 

Co. 37. Comb, 371. 387. Cro.Jac. 76. Moor, 759. Skin. 296. Co. Lit. 58. P( 

•Hate. 
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cftate (a) The exception is of “ all ancient demefne lands parcel 
“ of the manor,” which are fuificient w^ords lO e xempt thefe land? 
out of the power of leafing ; ior a manor coniirls o\' f!tmejnes and 
fervicesy and thefe arc not only found to be copyhold, but parcel 
of the d€77ifjnsi, 

Si'CONDLY, Blit if the lands in quell ion had been com pre-» 
hended under the ecneral words, yet the hvfe made hyGtorge 
Pmvict is void, by reafon of the t^rm demifedi for it is exprcfsly 
againfl the power referveJ, which ought to be taLcii llrit^tly 
J agandftlic lefior. ^ And therefore wh^n c a manor is in ieale, and 
he who has the reverfion in fee levied a fine to t!ie ule of himfelf 
for life, then to his elJcil fon in tail, but refeived a power for him 
to make Icafes for twenLy-onc yeais, vrljo made a i a-'/e before that 
in being expired, t ) btgin after the determination thcrc*>f ; it was 
adjudged void (//, for it ought tobc aleafe in pofi'eflion, and not an 
interclt tobei^tn id fui'iro. 

To which it was anfwered, 

First, I'hat asto the objc(flion,that the proviso did not girc 
George Pa'ivlet any p(r/. cr to make Icafes of copyhold lands'^ becaiift 
they are pared of th' d^fnrffie^ of the manor ; for nothing but the 
capit';] houle, and the ].inti'» t’nvicv/ith occupied, arc properly the 
de7V.cjnes of a iv.ar.or \ bur in ihe finnple acceptation of the word 
jio per ion has any tine becaiifc all land depends on THE 

crown; iliat is the iCcdon vviiv in pleading it is ufually faid, that 
fuch a perfon was leifd in his divujnes as of fie fc)^ A manor 
conlills of dcmtjnes and frvktii^ and nothing elfe. Now if the 
demejnes cannot be let, then the power given by this proviso 
fignifies nothing, for /a; otccs are not Umds^ and therefore nothing 
can be leafed ; and thefe powers arc not to be conlhued according 
to ftridfnefs of law, but as words ufed by lawyers to lignify their 
meaning. Foi which reafon thefe words, “ fo as the demife be 

not made of the ancient denufne lands of the manor,” muft be 
taken according to the common acceptation thereof ; that is to 
fay, Aleafe fhall not be made of any lands ufually occupied witji 
the capital mcliuage. 

SECONDLY, As to the term demifed, which, as has been ob* 
jccled, ought not to have been for thirty years abfolute, but deter- 
minable upon one, two^ or three lives. 

Curia, Copyholds in ftriefnefs arc part of the demejnes of the 
manor, becaufcihe tenancy being at the will of the lord, the lancU 
arc fuppofed to be always in his hands ; but in vulgar acceptation 
it is otherwife. Now the lands which were in Icalc for lives are 

(rt) Lnnc*s Cafe, 2. Co. 16. ^ Co. i. Brownl. 148. 6. Co. 33, a» 

24, 8. Co. 7c. b. Cio. Eliz. 5. 

(i) Shscomb V. Hawkirs, Cro. Jac. (f) See Termes de la Ley, Dc- 
318, S. C. Yelv, azz. S. C. « mefnes,'* 114. 
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lOOfr parcel of the m:inor during the continuance of the Icafe, but Lav^pAw 
the reverfion thereof is parcel. agatafi , 

Jdjournatur (a). 


• (rt) In Mic^iaclrTins Term 9. //'//', 
judgment was I** '• 

Holt, Cji f Tukt^.v c ;ul 

^YHE, *JuJ]iccii\w\<^u^ th.it ih^ tcy»i . ’is 
within the }>owfr, but that ilie pov^'cr 
did not vvarr.int a -^t c-'i-yhoU L'J. 
held of the m«inor i and Tui. ton* aii f 
Ey R K thought, tint tl j I'jvvt: 'm' in- 
tended to opciate on the a tier 


wVirh wp’’cm'"rnr'nH in t’’rron .cvan''e^ 
bijr Holt, "V-/" "J ihtcf^ ilion<dir, that 
fho and jti z'jl'S bo dtmiled 

v\iihin iIk ikj'Vli, b>r tint it apj^e u cr! to 
he the inifiit t»t the rettK'm^-nt tin: p.nt 
of the ni.iiio' m.ght be dciiii!-.H. S C. 
poll. 37S. S. C. Cony. Rep. 37. 

S C‘. I..1. R.iy. a;o, S. L, Powell on 

3 >S. * [ 247 ] 


Petic Smith. 


Cafe 122. 


of the rcfiduo of his 


clLitc. 


^^FIE TEGTAd'OR by his lafi: will nppoiiuod two executor^, .nnd 'T’he fpiritu/ti 

gave each of tlK 'n a li gjcy of five poiiiid>, .tiid did not difpofe 

- - ^ . .. • ■ ^ compel an ex»^ 

cutfjr to 

lUOa form. (i fit t^ution of the 

refid nary part of 

th^^ telUcar's ef« 

lc6tv>. 

S. C. Corab. 
r/S. 

S. C. 2. Eq. 

Abr. 5. 434. 

S. C, Corny, 3* 
S. C. 1, Peer# 


The daughter of the tcllator fued in thf: spiRiriTAr. court 
for a diJlrlbiiUon \ for iliac the executors ougat to h.ivc nothing 
by virtue of their exccutoriiiip, becaufe they had cxprels legacies 
devifed to them by the will, v/hicii fhews that the telLacor intended 
tljcmno more. Whereupon the Court compelled tlicm to exhibit 
m inventory (a) of the pcifonal clUtc in older to make a diihi- 
bution. 

And now they moved for n prohlhith.i^ fuggcfling that the 7* 
ECCLESIASTICAL CnURT had iioc fiicli a powci but only in cafes n-W'sft * 


■\yhcre the parties die iiUeltale, 

And therefore a prohibition was granted nifi caufa^ (b). 


158. 162. 3 Wilf. 40. 

I. Peer. Wms. 5<;4. 
a. Bac, Abr. 398, 399, 


2. Vein. 676. ^25. 

3. Atk. 230. I, 

4. Bac. Ab;, 248. 


Ray. 86. 

Fiizg. 126. 

1, btra, 563. 

2. Peer. Wms. 
1. Vein. 473. Prec. Ch.Si. 3. Peer. Wms, 194, 

Bio. C. C. 154. 328. 1. Bac. Abr. 619, 6 ms 


(.1) By 21. Uen. S. c. 5. An 
•* executot fhall, in the picfcncc and by 
the difcietlon of two crcditois or 
** legatees, or other honelt peifuns, 
make a true and peifcdt inventory ol 
“ all the deceafed’s good**, 'ind deliver 
** one part thcieof, on oath, to the 
•* ordinary." Raym, 471. 3. Buir. 

^922. 

(/») The executors were ordered to 
^cchre in prohibition, in order that the 
point nruglu be \jioif fofj.nnly lettlcd ; and 
aflervyaidb, on dentte, a p} oluihttum was 
granted, S. C. i. Peer. Wms. 9. ; for 
fhough the appointment of .in ex-jcuror 
Is a gift to him of the whole, yet when a 
legacy is given, he is thereby excluded 
Jfiom the /«>/>/«;, and is to be confidercd, 
as to that, a me:!; trujUty i. Brown’s 


C. C. 332. i and therefore tlie fpiriiual 
couit cannot compel .m e.\(cutot to 
difii rbutio/if hccajfc they c.mnoi cohuce 
the execution a Jrariington v. 

Knightly, i. Ptcr. Wms. 549. 1 Uc 

oaughtci , liowever, upon this prohibition 
being gi mi»d, bi ought a bill m chance* 
ry, as ntx! of kin, again ft the txccutors» 
for an account of the furplus j .ind it 
was deerptd, tlut it fhould go accordinjj 
to the llanite of DiRnhunons. .s. C, 
1. PcLM. Wins. 10.-— See Lord Bidtol's 
C-ife, 2. Vein. 645. 3. Peer. Wms. 

194 mtii j the caie of toftei v. Munt, 
1. Peer, Wms. 550. i. Stra. 673. 
— But fee the difiiiidlions upon thij (ub- 
ject, fiowker and Otheis v. Hunter, 
I. Brown's Cates Ch.in. 328. 
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Sir Samuel Eyre, Knt. 


yujiices. 
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* Hallet aga'inft Byit and Others. Cafe I2|« 

• 'Trinity Ter?n, 8. 3. Roll 23. 

Dorset, 7 JOHANNES BYRT, nuper de Southmore- vMe 2. Satt^ 
[f, f J TON in com. pracL yeoman^ et Erasmus Hal- 2S0. 

LE T, nuper Beaminster, in com. pra:d. yeoman.^ attach, fuer, 
ad refpondendum 'rHOMiE Hallktt lanio de placito quare ipji 
Jimul cum Thoma Hallrtt, nuper de Southmoreton, in 
com. prad. yeoman.^ vi et armis avsria ipjius XHOMit Hallett 
lanii preiii viginti libra rum apud Bea MINSTER preed. invent, et 
ixijlen. abfque aliqua rationabili caufa ceperunt et abduxerunt per 
quod ideiA Xhomas averia fua prad. penitus amiRt et alia enormia 
ei intulerant ad grave damnum ipftus 'Fhomje Hallett lanii et 
contra pacem domini regis nunc et nuper dominec regina Mari.® 

Angli®, l^c. Et unde idem Thomas per Willielmum Ball 
,0ttorn. fuum queritur quod precd. Johannes et Erasmus fimul 
4umy primo die Augujii anno regni domini regis nunc et nuper 
domines Mari® reg. A^Gi^imfexto vi et armis., tffc. averia ipjius 
Thom® Hallett lanii videlicet tree vaccas Anglice cows 
St tres juvencas Anglice heifers pretii-^ &c. apud Be amis ster 
prad. invent, et exijlen. abfque aliqua rationabili caufa ceperunt et 
abduxerunt per quod Thomas averia fua preci. penitus amifit 
' et 



JIait.tt 

Btrt AN 1 > 
CTni.R&. 
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Mirliaclmas Term, 8. Will. 3. In B. R. 

" * 

ft alia en^rmia^ ifc. ad grave damnyin^ l^c. et contra pacem^ 
unde dll it quod deicriorat. cji ct diivv'f't !:abtt ad vaUnttam 4 ^ 
lih TO rum \ 1 1 inde py oducit c, 

Etpiud. JoiiAKNEs Byrt et l-'RAsrirs IIallett ^^rEci- 
ptTiV: Clark F attorn, frcwi ven. a vim et injuria77t^ 

€i qiKiid ‘uenire vi et armis feu quicq^'id qund ejl c:iitra pacem didii 
du.u li rr'^d nunc ct ^ nuper diomiu r ^ reg, nee non tetarn 

i:\i^ Prilj:')}:. pru’d. prater c'l-jtiorr/'i et ^dr'i-diion. prad, trium vac- 
cc iihirds pi tvd. i'f .i.jrrat 'o'ic p ad. Juptriin nientionat. di- 
i tihcd ipfi in ^ndlo j nt chlpuf‘d:\ n.odo et jnnna prout prevd, 
'Thom^x^. LIalllt !r'd. f perius ind- -er' P'r, t'n\ juu ravit ^ ctde 
hoc porunt fe fiper p if > dam : et p'l'izJ, Hallet laniui 

fvniiiier, Lt juoud rr.c r. 'J cd> ‘luetioduii pr J trium 2Jacea?’u?7i 
iidcri Johan NT., ct i\:i\ mi ' . < :>nt quod l ra:d.'\ HOMAsHal- 
LET Luiiua a'Jr.Ht'tn i'\,an iora i. ihd'' virfu.^ eos h(d)rre feu jeiariu- 
icnerc non dehet qu a ./ d h. tidrc.lvui dr Br.ArvlfNin'ER in 

com. Dor :.LT />* .. cd um huu P id. quodqne diu antra pi ad . ' 

t 'mpiis quo luppOiuJur e-'pliui. et rhdunion. vtu Lnrufv [n a:d, fert 
filicrt dt'Limo die Mai' uino rea^.doov. J \co:;i Spxrivrn fiupcrrcgis 
Anchj a:, Ctc'. priaiQ rrndin ir Chrfo pat 'r at do?n. dominus 
SKTHOi) Epi 5 Cor'’s Saklhm ffit. fait ut de fcodo et jure 
in jufe rpijeopatus jvi L'i -VRU M <tVi. de ct in huudredo precd, cum 
pcrtl)!, quodque idem tp'jtop'o ct oinucs prtcdttrilorr < jui ct omnes ill, 
quorum Jloi. dicius dcftnuus epfopuj lune iu iwndrcdo prerd. 

a itUticic tujui eontiarii nirnwna hoanrium non ixfbt habuerunt et 
halcre ccufut ucrunt quaudani curiam hundred, dt cn tionibus per-- 
fojudihus nen aitingen. ad quadraginta fclid. et de }\ pirgiare [a) vetit, 
namio infra hundred, precd. emergen, a fribus feptiaiams in tres 
fepthfianas infra butiilredujn pra:d. hundred, prad, cora?n Uberis 
fedfatoribus curia piwd. teaciid. Et lidcm Johannes et Erasmus 
ulteriui dicuiit quod ipfe idem cpijcopus et oonnes iili quorum Jlatus 
ipfc tunc in eodeni hundred, habuit a tempore luJus contrarium me-* 
hioriu heminum non cxijiit uft fuerunt et lonjuevcrunt per fe vel 
Jenejchallum fuum huridredi pr, idiot, juper querimoniam domino hun-> 
dredi pried, p) 0 tempore exi/ltu. vel Jcncfehallo juo hundredi prad* 
in ca parte fact, in pradilia curia hundredi prad. vcl extra eaytdem 
curiam infra hundred, prad. averia perfotia fic querentis infra 
hundrediiiH prad. iajujie capt. et detent, tali quer. infra hundred, 
prad. replegiare ct de liber arc vel rcplcgiari et deliberari caufare. Et 
iidem j OH A N N E s E R A Jr. M u s ulterius dieunt quod prad. S £ TH US 
E piscopus S A R UM de hundreu. prad.jic ut prafertur feifit. exijlen, 
ipfe idem cpifepus prjlea jLilicci undetimo die Mali anno regnt diSfi 
domini Jacori ll. nuper regis AngliA£, Islt.prifflo * fupradi^, 
B £ A M I N s T E R prad. in com. prad. per ^ uandarn indenturam 


{r.) Tliat is, wJicrc a Icrd of a francliifc 
fi i i'ldilcth Ills ba.lifF to dtlivtr tlic dif- 
trtf. t.ikcn by him to the vvl en he 

Lorries to rcjilevy, 2 Inn. r/^n 

WliLtliu one Lon picfciiU ro 


liave a jurifclidPicn de •vetifo tiamio?^ for 
it is not incident to a court- baron, or hun- 
dicd-coint, as the cognizance of a pel Ibral 
adhen under 40 s. is. 
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JkwmiHttr ipfum eptfc. ex una parte et quaulam Carletom W hit- 
I.OCK di MBDIO Templo London nr, ex altera parte fa^J. 
cnjus quidem Indentures unain partem f.\Uh Ipjtus eptfc, ftgUlat. 
^iidem Johannes et PZrasmhs bic hi curia profenwt cujus dat, 
ejl die et anno ult, fupradlElis prjd, epf, coacejjti r/V/.-v// C arlh- 
TON et haredibus et ajjign. fri\ Inter o: a ilhul hundreJum 

de BeaminsTER in cc-ii. priz'd, curia leia<^ turlii de vfii fraud 
plegii^ct omnia aha redas ju* f II. clones francJ?ij, fa Hhertatcs 

proficua commod! tales enicln:aeui.t ct ha re. ligament, qriacanque cum 
pertinen, did, bundred, pndar. per. I n, free pet fin :n, hahend, ct 
tenen, dihl, hundred, dc WKtW^.rAZTH?, pra-.L prirfat. Carleton 
Whitlock hfsrecL rt ajjln. fuis pro ct dnran, vdh prrch 
Carleton Whitlock ct Kathirin/e vxods dus ct A\- 
DREAi Henley de Hromhalj. in cvn. South’ton har. ct 
pro vita cornm diutius ‘i^denlu \ vl'lutc c^",u% quideni eznerfyds 
idem Carleton de lynidyrdo ir.rd, rrni p efr:. fvit ri ad''a: c/i 
indefcifit. et Jic ind' fdf.l. en.te pravl. tc>rhas quo fpfycaii'ir 

caption, et abdunion. vaccar. peed, fien pr.rd. 'i ;ic'M Mi IIalle r 
modo qurr. ct quidain JoH s Roi>n \R r aver: a ■: : deli a t prn J. 
ires vaccas in anraticue pra.f, fupenu. fr.ritnnat, cri/ieu. averae 
cujufdem 'I'll. Mallet jun, yeoman ap/ud Bi- '\.'' ti\’ntlr pmd. 
infra hundred, prud. ceprrunt et ea apud Be amis ‘^.tkr p*\!e<L err 
infra hundred, Pr^ed. imparcavei art., pr quo I idem \s 

Hallet iiDiior yeoman anti py md. t. fr.pu^ guo^ cjc. flUlcet tri- 
ce ftmo die Afaii anno aom. WiJ lifl?!! ci d'm, i'vIa- 

RiTE rcgincc AnciLi^i, Ot. fc'-to jnpmd.A. ap'\l P-i a minuter 
praed, infra hundred, prevd. t/ II ln Rico 8 a M .M i.? gen. ad^ 
tunc et ibidem Jentji hallo prad. C a RLE 'i on \v an lock cnri.e 
hundred, fui prad. quejius fait ilc praf at, 'rnuM V IIallet mo Io 
quer, et prof at, Joiianne Rod kart dr injufi.i taptionc et dt- 
tentione averiorvm juGriirn prmd. cxijicii. vacctc in nan utionc prud. 
mentionat. et adtunc ct ibidem Icvavit quandam querelam Juam in 
hundredo presd. in placito captim:. ct injufhe detentijms avcrhi'/im 
f nor um pres d. et invcnit cidem Carleton W hitlock. pdtg. tuni 
de clamore fuo profequen. quam dc averin ilL retsruan. fi referr!. 
inde adjudicorctur. ^nper quo IIeni/icc^ Samwavies f/7- 

tunc fencfhaJlus curi.e hundred! prmd. pofea fciHiet eodem Iriccjlno 
die Mali anno fixto fupracL apiid Bi-aminster trfra hundred, 
praed. per quoddaui ivai rantum in Jtriptis fiih jigilh fuo quo in ea 
parte ufus fuit figillat. ballivo hundrccli de Eeaminster Prud, 
necnon prafat. Kras mo Hallet direct, eii mandavit quod va a as 
praed, pres fit. '1'homae Hallet junior yeonum fine dtlatione re^ 
plegiari et de liber ari facer cut ; et port, per vad. etjalvoipleg.pras- 
fat, Thomam Hallet laniiimet Johan. Roduart quod ejfcnt 
adprox, curiam hundredi prad. apud Beaminster infra hundred, 
prad, tenen. viccfimo die Junh tunc prox, feqven. ad rsfponden. 
prmfat, I'HOMiE Hallet jun. yeoman de placito caption, et in- 
jujf/s dctentionis aver lorumfuoriini praed, ^iod quidem warrantuni 
pojlea it ante a prat'd, tempus quo^ Idc.fcilicet eodem tricejimo die Adaii 
anno fexiofupraditt, apud BeaminstIvR prad, in corn, praed. idem 

Thomas 
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Thomas Hallet jun. yeoman prafat, Erasmo Hali^ET 
idem warrantum in forma prad. dire£i. fuit deliberavit in forj^ik' 
juris exequen. Vlrtute cujus quidem warranti idem ERAsMtf^ et 
prafat, Johannes Byrt in auxUium ipfius Erasmi et ad ejus 
7 equifitionempoflea jeilicetdie etanno ult,fuprad, fl^a^/BEAMINSTBR 
prad, in com, prad, infra hundred, prad, diSla averia prad, 
'rnoMiE Hallet jun, yeoman ccperunt et ahduxerunt et reple^ 
giaver, et did. Thomje Hai.let jun, yeoman ibidein fecundum 
formam et rjfedum warranti pra’d. deliberaver, qui eadem ex dell^ 
hcratione ilia ihidi.n adtunc recepii et adtunc et ibidetn prad, 
Erasmus pofud per vadios et falvos pi eg. prad, Thomam Hal- 
let laniiim et Tohannem Rodbak r quel effent ad prad. tunc 
prox, curiam hundredi prauL apud I^EAMiNSTl R prad, tenen. ad 
Tifpondeti . p rafu t, ' T r i c j m a: II A i/L r t j un, yeoman < ]'• placi to cap^ 
iionis et injujia detention: s aver ior ion fuoriun prad, qua cji eadem' 
captio ft ahdudio vuccartim prad. unde prad, Thomas Hallet 
laniiis fupertus je m:do qnerit/n ; ahfqjjoc quod prad, Johannes et 
Erasmus funl culpabilei de captionc et abduclione vaccarum prad, 
vel alicujm vacea inde ad aliquod tempu^ ante lonfedion, warranti 
prad, feu poji retorn, inde feu aliier vel alio modo quarn ut prad, 
Johannes et Erasmus fuperius pladtando allegaverunt, £t hoc 
parat,funt verifeare ; unde pet, judicium ft prad,d\^\iomhs Hal- 
let lanius afAioncm fuain prad* inde verj'us cos habere feu manu^ 
iencre debeut.^ Lfc. 

E. N, 

Et prad, Thomas Hallet lanius quoad prad. placiium prad. 
Johann IS et Erasmi quoad caption, et abduSiion. prad, trium 
vaccarum fuperius in bar, placitat, dicit quod ipfe per aliqua per 
prafat, Johannem Byrt et Erasmum Juperius pladtando 
allegat, ab adione fua prad. inde verfus cos haben, pracludi non 
debet \ quia dicit quod placitiim prad, per pt'ad, Johan NEM et 
Erasmum ?nodo et for?na prad, fuperius placitat, materiaque in 
eodem content, minus fufficien, m lege exijlunt ad ipfum Thomam 
ah ad I one fua prad, verjus prad, Johannem Erasmum ha~ 
hen. pracluden. quodque ipfe idem "1 homas ad pladtum tllud modo 
et forma prad. juperius placitat. ?iece[fe non habet nec per legem 
terra tenetur aliquo modo refpondere, Et hoc par at, eji • verificare\ 
unde pro defedu fiiffidentis refponfionis in hac parte idem Thomas 
Hallet pet. judicium et damna jua cccafwne tranfgrejjionis illius 
Jibi adjudicariy idc, et pro ca^'fis morationis in lege in hac parte 
juxta forinam Jiatuti in hujufmodi cafu nuper edit, et provif. idem 
Tho. Hallet lanius demorfirai et curia hie ojlendit has caufas 
fequen, videlicet pro eo quod pladtum prad. tendit ad generalem 
txitum ac efl duplex repugnant incc) tim et cant forma^ 

B. S. 

Joinder in demurrer. 


Hallet 



Hallet agatnft Byrt. Cafe iik*,? 

RE'S PASS againft and Hallety for taking and dc- in trefpjtft ' 

' taining the plaintifPs cattle. taking chretii . 

. ,The defendants plead not guilty as to all, but the taking three that *the cowi ! 
cows : and as to that, they fiy, that the hundred of Beaminjler is were the pro- 
an ancient hundred, whereof the Bijhop of Salijbury was feifed in p^rtyof^. • tUt 
fee, and that he and his predccdiors have time out of mind kept : 

a court there from three weeks to three weeks, for the trial of that-^!^fnadc^e! 
perfonal aftions, under tlie value of forty {hillings, and fo preferibes picvin thereof in 
to grant replevins either by himfcif or fteward in court, or out of the hundked , 
court, upon complaint made to them of the taking, and unjuftly 
detaining, any cattle within the (aid liundrcd ; that the Bifljop after- 
wards conveyed this hundred to one lyhitlock for three lives, by virtu6 

virtue whereof he was feifed ; that the plaintiff and one Rodhart of a precept ; 
took and impounded the cows within the faid hundred, being the srsnicd by th^ 
cows of a (Irangcr, who made complaint thereof to the lleward, | 

and he direded his w’arranr to the bailiff of the hundred, and to ^them^ta^' 
the faid Hullet^ commanding them to replevy the cattle ; by the faid A, and 
virtue whereof, Hallet^ and the other defendant Byrt^ in auxilium fojuftifyingun- 
ejusj did take and deliver them to the owner ; and traverfed that \ preferip- ,, 
they were guilty of the taking at any time before the warrant, / 

or after the return, all ter vel alio modo, to 

'rhe plaintiff demurred, and fliewed for caufe, that this plea 
amounted to the general ijfue. the 


But it w’as argued, tomointain that there was fufficient 

colour to make this plea good, for in an adtion of trefpafs, pof- ought to confij'ijt} 

feflion is a good colour ; and the defendant may have the benefit and avo^d 

of fuch plea when the fubftance of it is by way of excufe, though of adlioot ‘i'l 

he might have pleaded the general iffue. 

° ^ ^ cvcngivingccW 

* E CONTRA. The plaintiff has declared for taking his cattle, plaintiff, -i 
and the defendants plead, that the property was in another, fo that ^ 

they are of taking his cattle; which pleading might 

have been good in replevin^ but not in an adtion of trefpajs {a), cowsatthetiivirf .j; 
And to this purpofe a cafe was cited (^), where in trefpafs for the j 

breaking his clofe, and taking away twenty load of wood, the hutontheo^ 
defendant pleaded, as to breaking the clofe, that he had a Icafe of 
it at will from the plaintiff himfcif, by virtue v/hereof he entered ; pounded, IheWM 
and as to the carrying away the wood, that ariothcr was poffefled they were in ,^11 
thereof, and of the laid clofe, who made his Ton executor ?,n^ of 
died; and that the faid executor gave the twenty load of timber 
to the defendant ; and travcrfccl that he took any of the plaintifPs p^rty/^** 
wood ; and the Court held this lo be no more than the general * i ^ 

ijfue. When fuch pleading has been allowed to be good, it was ^ Sa^jS 

S. C. 2. Salk. 5S0. S. C. Cartli. 3-0. S. C. Sirin. 674. S. C. 3. Snik 272. S. C. 12. Mvd;j 
JS. C. I. Ld. Ray. 218. Ante, 175. IVfl. 314. Skin, 362. 3, i.con. 04. 2. Mod. 274. 5. 

dig. ** Pfcader” (E. 14.) 4. Bac. Abr. 6 j. 64. 375. 


' (4) Year Bdok 27. ffw. 3 . pi. 21. a. {O) Year Bock 9. Hen. 6. pi. ir. a. 

where 
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Hob. 175. 

Skin. 41. 

Carth 3S2. 
Fitz. 51. 

Cafes in L?\v 
anvl Ecjuit>,i33. 
S, Mod. 297. 
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Inhere tl'c plaiiirifFhad not all'-dgccl any j)iop?ity in the cattk, of 
•where tl.u (tcfLiiJani ]iad confcfll-d it; and iiicieforc where the 
plaiiulff hired ut taking quivdam avert a and the defendant 
plcndc'd the pioperty was in him, and that a ftranger took 
tlicin .ill 1 pul tlicm in the plaintiff’s clofe, by his aifent, where he 
found and ixTook them, prout ci bene Hcuit^ that plea was hedd 
};ood, fa* liic plaintilFhad not clai-ned any property in the cattle, 
but only tnat the defendant took qiiu ehun averui^ and does not fay 
ipjnti qtu'rentii^ as in this care(/-'j. Ijeildes, the defendant ought 
to have alledged not only a bare polfetjtnn^ but a rcafonablc property 
in this Granger : they lay, that the plaintiff took the cattle men- 
tioned in the declaration, cxijic.7u aVit ui cn^ujdm 'J'noM H al- 
i.K'r ]inu fo that he might only have a pojfejji'jn of them. As 
where trelpafs (r) was brought fi>r takiiu, of ]>oards, the de- 
fendant pleadi-d, t!i:it he was poiicflcd of them, ai.a gave them to 
tlic plaintiff to keep, and re- dt liver to the defendant when he 
ilionld be rjcpiircd, and he cairied them to D. where the de- 
fend, ini retiH.k th^m ; this was h^ld an ill plea, bccaufc the dc-^ 
feirJ.iiit ii.ul alledp':d property in himlelf. 

Jbit TiiK Court did not fpeak to this point. 

'Vmi- V TiELH, that at common law no replevin was made by 
plaint^ lor that was a ri'nualy given by the Ifalutc of JVcJhninJier 
the AVn//, cap* 1 6 . tlv* oilier was by -tcc/V ofyujiiiies in replevi7i 
dirci'l-. d to the lli('rilF, w'ho thereupon either went himfelf, or 
in.’dv' a p crept to his bnilift to m.ike ddiver.ince [d). Now 
ii the IhcioT ill Ins county-coui t, which is a coui t incident to his 
odice, could not m.ik. a rtphv but by writ in open court, be- 
fore the ffatntc of Marlhridge*^ which gives a quicffer remedy by 
p/j’ it^ and was made for the benciit 01 ' the owii:* of the cattle, 
that he Ihould not It ay for tlieni till next court, iiovv can the 
hut: Ired-cou? ty which is derived out of the couniy conrJ^ preferibe 
to grant >rplt'jins cut of court, when the authority of t.he fjieriff 
hirnfelf to to do began by an : cf of { irliament It is true, all 
thefe courts do liole i/lea in replevins ), but ii ir. illegal, for the 
paity ought te> gcj to i!u.* niiuiif for that puipofe, whofe court is 
in nature of a iO'irt-hui on. 

Therefore this cuflorn was held to be void, for it was againfl 
law and reafon ; and fo the plaintiiF had judgment, the plea being 
naught. 


[a] Roc,kewcod Fi.;i’i'IcT, Cio Eliz. 
362. 

(/p Cro. r.ljz. 329 

(f) Ye.irlJook 5. //./;. 7. pJ. iS. Ero. 
Abr. “Coloui,” pi. 43. 


[d] Fit? N P. OS Dyer, 246. Co. 
Lit 145. Gilbcit’s I-.'iw of DiRrefi and 
Replevin, 5.9, 3. El. Com. 147. 

(.) Bro. Abr. “Plaint,” pi. 66, 


Cafe 125. agahijl The Mayor and Burgeffes of Wilton. 

^MarJamus to ^ ULlKLAdUS 'T'ERTIUS Dei gratia AngUer*, Scotia'^ Fran-^ 

ttitorc to the ci.r*, et Hibernia rex^Jidei ik fen /or, ijc, majori et burgenfibuS 
office of bulge lb biirgfi de WiLTON in com, nojiro Wilts falutem. Cum Elias 
ofacorporauon, Ch ALK.fi hn, burgen, hurgi prad, fainulum Qonfuetuduiemlibtrtat, 

a 

-.a, 



^ ^ 'dem hurgi dehito mudo eleSf, et prafeSl^ fuit cum* 
, J;^^jft«EUAsfcHALKE in locum ei officium un, burgen. burgi diu 
g^b^*'navit 'y n)QS tamen major et burgcn* hurgi freed, 
pnrvi pehdintes prad. Emam Chalke indebite et 
caufa rat^onahili ab ojjicio et loco tin, hurgen, hurgi prad^ 
minus jujle amovijiis in nojirum conte^npium et ipftus Eli-® 
fcHALKE damnum non modicum ct gravanun et flatus fui Leftonem 
manifejium fient ex querela J'ua accepimus ; nos igitur prccfut, En^ 
Chalk E dehitam et fejlhitun juliiii am in hac payte fieri volcntes 
Ut ejl jujlumy I'ohis et cuibbet vejinnn mandamus fitut alias vohis ct 
cuilihet vejirnm mandavimus fi) miter injnngen, quod immediate poji 
receptionem hujus brevis prarL Eli am Chalkk in locum et 
cficium uniiis burgenfium huigi Wilton prajcL reftituaUs feu 
rejiitui faciatis una cum omnibus lilertatihus privileg, pro'-cmi-^ 
nentiis et commoditatihus a I locum et officium Jpedan, ct pertinen, 
^el caufam nobis fignificetis in contrarinm ne in ve/h o dejl'Ctu querela 
ctd nos perveniat iteration ; ct qualiier hoc prisceptujti nojirum fuit 
Credit, nobis conjiare faciatis a pud IVeflm, die Mercurii py ox, toft, 
menfern Pajlhtv hoc breve no/hum nobis tunc remitten, fuh peena 
quadraginta librarum, Tefle J. H. mil, apud Wejlm, * fee undo die 
Adaii anno re^.i regis octavo, 

ASTRY. 



Per reg, r/ir. Parry pro profccut, executio iftius brevis patet 
in quadajn fheduL hnic hr evi annex, rejponf majori., ct hurgenjium 
hurgi de Wii/roN ad breve hide fchedulac annex, fecundum exi-> 
genitam brevis pra^d, domino tegi humillime certficamus quod py erd, 
burgus de WiX-TON eft anttquus burgus quodque infra hairgum 
preed, talis hahetiir ct a tempore cujus coutrariiiin memoria hominum 
non exijlit hahebatur conflict itdo quod major ct hiirgenfes burgi illius 
ad hoc eledi et jitrati extiterunt ct fuerunt de feipjis corpus incor* 
porat, ct poUticum in re fatto ct nomine per nomen major, et burgen, 
burgi de Wilton in com, Wilts, et per idem nomen placitare et 
implacitare placitai i et impLicitari tonfueverunt, Ac ulterius domina 
regi certificamus quod per tot urn iempvs fupradidl, lidcm major, et 
burgen, burgi prmd. aliqucjn hurgenfe?n burgi prad. qut aliquid 
ageret Jive perpetyarct in fa craynenti fui Icefionem aut quo quid detri-^ 
Tnenti caper ct rej'pubbca major et hurgenfes burgi prad^ fuper 
auditum hujufmodi burgcnfis tali ter delinquen, et peccant is et pro- 
batione mde ab officio et loco unius burgen, hurgi prtvd, amovere 
confueverunt et potucrunt, Et ulterius certificamus quodprced.ELlA^ 
Chalke fexto die Maii anno regni dommi Caroli II. nuper 
regis AngUcCy lAc, 35° apud Wilton freed, elect us ct prevfehus 
fuit unus burgen, hurgi freed, et eodern fexto die Maii anno 35® 
fupradi^o apud'Vl \LTQii freed, facramenturn prajiitit corporate 
coram tunc majore burgi pried, juxta antiquam conjuetudinem burgi 
pried, quod ipfe idem Elias effet verus et fidelts corporationi majori et 
burgen, burgi fried, et pnejiarct Ai^glice would yield optimum 
certamen et anxiUum fuum pro dignitate Anglice the advance- 
ment et utilitatc Anglice the wealth inde et omnes terras et 


VoE. V, R 


poffejfiones 
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pofj'effioytes nd inds pe.'thien, per omnes honejias et laudabttes .wW 
et niodos, lit ultcrius doynino rr^i cer tifica?nii 5 quod pojlea et Hfitjf 
aduintii/n h cvis pried, idem Klias Cmaljce apud WilTOH 
p^ trd, vl'id. et pVivfefd, fiiit major lurgi prad. et 23 die OStebi 
anno domifii ^(yr^O.apud Vs' Wrvo'ii pra:d, facrafnentuyn fmtm pret-^ 
Jlitit corpo! ale modo quo nVu inajores prted, confiievet unt^ quod ipft 
videret quu'ninm po(Jlt quod redditus burgenjium et commurjitatis 
bnrgi fayed, npplicareniiir A.vcr.iCE employed id emohmerii 
eorundem ac etianz in omnibus iirgotiii juljlun. tanyentilms Jive con* 
leruentibiis bnrgi pra’d. conjlcret fiatresjuos et jninime conclucleret 
indc nifi cum coriun conferju ; pj/leaquc ite/ uin elett. Eli AS feiPt 
13. die (Jriebrizi anno dvnizii iicrum jurat, f nit major burgi 


^ f - ^tiodo quo priits ei mjer bur 01 pned. fuit it continuavit per 

fpatiu?n uuirs anni intc^ii pj' quodiibet limporiim pned. quo 
ipje jurat fuit major burgi prica. f't piurfertur. Et •dterius domino 
rrgi certijuamns quid prevd, Eli/vs Cjjalkf. jacramenta Jua 
p) ad. viii ptiidens et Jigniiat-m jivc utilitattrii lorporationis major, 
et bur gen. burgi pi ad. tninide euyun. ip! id an Elias nunijiros 


bnrgi piued. per commune . oncUiui.i corj-a atmU'S ptyed, dchitc eUitos 
et qui pt'>' LOrnmune ccnci'ii'ui t:, pjru! uaii^ grad, et non alitcr ab 
oljulis fnis amoverentur mbinc- 1: am:r,t tdj Jias authori^ 

iiili\ /n.r <.nbp ttbjq. r */" - (■'ommuitis i'.ncilii prad, 

J'eil' t R( Ml i- R 'r m A i n l iO'r v. :i n. cd ; 'i> u m co ’ poralion. prad. 
VV'^lLi/i'M CciWiiRY // '/. /V ‘ iiLi cUiVuin et rtcipd J>’l'cira/es 
de/uiFiOi n.j! fumniiis d, i'lt.,: j n.i b: n.aj'j) i et burgcnjibus burgi 
pru'd. quay ipit i'dm 1,1.1 \'6 in i !rm jnuni prop) in?n convertit ct 
Jifp'jiiii apiui \V ij/i UN' gi a ' 1 . ft / irm in.ie in jori et hurgen^ 
Jilnis burgi priy t. mi-iimt teddldt lend n;:u/:i librum et duodecim 
folidos per ipfuni recipt. pro r>ddita t^ln.-ii pcniis in IIarneham 
in com. prmd. ac debit. . or aiior'.^ nc it uim monet, per ipfiun de 
lorp'} aiiGii: fr icd. reK,fi\ pxuud’ffH oru'inem et eonjuctudincin ibidem 
vjltat. idanth diffcji'iij M7. dtum Jolidos debit. Elia' CJlide 
haili’jo ..h burgi tiru'd, /h ei,. in iuem Elias Chalice clan- 


deftiKc et a! ique co^dlula ea porutiniis pruuL tcuijavit quanclmn 
intratlo'um 'b\\donis cugutd .n j .euiii IE^rgoud eje meynhrum 
Kurporationis pr.cL 'd, Utei a> ; : tube Ifruek out ^ quo- 

dam lib} u llic de ei pertinen. piucd. corpo- 

t aiinrii et ^fuiunm fnum prepriau: «.//.' i itrationi in loeo intrationi^ 
fu lit pT'rf-'r t!.) j.'diic I ata' ei era lev Iciipjit et inferuit in libro 
pra'd. tygi'i.. dd-fO <// quo Uiin pida'/ei n mpubUnim majoris et 
burgenjirm iatryi uj\ d. ari'^iiitlUi.r iangentes niemoraniur el recor-^ 
diintiir J)c ^pabi . » onaybiis aliijqrc er hninihus ei ohjidl, et per ipjurtt 
e.xijientein b'‘n^."i. b'agi prad. in jaeiaaiehti jui pra d. lajionern et 
reipublii <L’ i'l a'fi. /m.jot iy ei litrgcnjrtm burgi pra:d. detrimentum 
fatt, et perpeiiat. ipjo rod-ri Eir -. CiiALivE in Lonrnuni concilio' 
Angi. aiieipi'i/ muj-'.r, ei buigtufium luigi piyvd. pLenius audit, 
et faper pr d in 'ni. iXuini nation, ei matur lonjidcration. inde iideni 
Jth'ior et bur -en. burgi pi in cohiniiini conellio pr d. apud 
Gi'iLMPlALL b^ygi pKiud, 28 die Aiigi<jh an. Dorn, millejimo fex* 
ceniejlm nonagcjlmo quinto afjejnblatn oi dinaverunt cuiidetn Eli AM 

ChaX.K£ 
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0 'HA 1 LK£ ai tifficio ct Igl'O u,}ius burgifi. hirgl ahm't'ri Tm£'^k« 

AngliCE disfranchifcd et pei eiindcm orJitum fait .7,7^^//^ hale ^ 

a/rt'dditus inctipax ai'iquid twtplius ihyn, ut ?n^mhru/n 

pirporationis bifque de cciujis eundi^tn KliaM Chalke hi locum ct <,f 'Wil- 1 

Bjpeium unius luvgciifium butgl pVivd. rijiiiui.re mn ^^djirfips^ ton. ,<>; 

\v. SflARPii, Jl'Idjor, 
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* The King a^o.'injl The M.iyor and BurgclVes of Wilton. Cafe 126«‘'> 

T\/TANDy\AKiS To R{l(/rconc Eiias Chafke to the place ^ M.nJ.musUirc^ 
biirgcfs in 1 Hilton. to the 

ficv oi Iwgjs Ot l‘; 

'The return was. That is nn ancient boroii:ih, wherein a corporation, 

there was a cuflorn, that the inaycr and burgciles Hiouid be a body rrturw 

iiicorj3orate, and th:'t they inig'it diiplace any burgors who Ihould ilitucn. 
ailrl: any thing agciiidi: his oaih, or a2.:iinf]: the intereft of the ViHc ant’, 10, 
boroupli, upon heating tlieotlbnce, and pi oof of his crime; 'I'hat 
Eihis ChuU'' was cln ien a buo els there in the month of Ma\\ 
in the twenty- nmtli year v.l i., if'c bccoii'ty and th.en took an 
oath to he faithful and irue to flic eorpo. ari^'n, a. j.l to cavk'aeour 
the advaricuTjcnt llniev'f: 1 n..i he was altjiwerds ch^jfeii 
Mayoii of the faid coipor.ii* in, and took an oitlu iii.it the rents 
thereof, as far he could, Hk uld be enipbjytd foj tne i'rcdit f^fS C. 2. Salk. ‘ 
the laid cf^rpoiation ; .uni in ..!] n-WJ *s..r!nomcrit lie wTaild 
confult his bn-iiiren, and Loncludj on I'.oLinrg \va. 4 v ut their ciiii- 
fent ; Rut thai ne, not rcgaiaing his c.ith, .-laJ •a.-a'ct. bii'» tlie 
profit of the cor norai ion ^ did arbitral iiy dnkharjfe Rcf\'i i Paine 
and othejs from them oihcos rlicre, and that rlnvv ought not to be - ' i 

removed hut i/y ih^* commorwcoui’.cii ; I'iiat he received feveral 
imns ot money due to tiie corj oia ion, and converted the fame to 
his own iilc, Without g'Vmg an/ account thereof; 'rhat he lias •’ 

made undue entries oi eiceh.>ns of membeis ol the cor])oration in ^ 

their ledger-book; and fins forth ail thele matters m particular. 

Foi which, and oihcr ciim.-s, he being heaid in common-council, 
and it being proved upon huiij ine rnayx/r and burgcilcs of the (aid 
hK)roug}i, being aifemblcd in coiiiinon-councjl, did Uis/ianchife him, 
and made him incapable to hold that office of buigcfs any longer 5 
for which realons they could not refiore him. 


Thofe who argued againft this return, faid, 41 j* 2^8 J - 

First, That it was infulficicnt and illeg^d ; for if the mayor ^ to # 4 - 

and burgelles he.ve an auriiority to disii aichile, and this gcnc.al rumdamunQ 
culfom, as returned, fhall extend to fuen things winch they may 
lawfully do, yet they have not well purfued ir, bccaufe it docs 
not appear that he was J'ummone.i to aidwcr ihefe oh’ences which 
are laid to his charge, or that he had due notice to defend inm-y.i^' 4 ,i 4 ufh*aent^^^ 
felf j for a man may be heard as it is abedged in the return, but u c Lu 

not in his own defence. ThciLforea iumnuuis is neceflarv in ^11 tiat licv/asjttw- ni 

‘ d 

S. C. 2. Salk. 42?. 1. V«,nt 19. ii. Co. 99. Seks, 151. 447. 2. Stra. 537. Sj^. 2, Ld. Ray, . 

''334' Cowp. 523 . ill 
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‘ 

fuch cafes, and iitit ^>cacr?Jly, but to aiifwcr thofe particyi9t,:^si^ v 
ters. Thus it it the p. rrv leave the coriH);atioi], and iiiMKfA, 
i y^cncral f'lmir.ons- is not fufficicntj,!^' 

fikh '^r WiL-" fpccify the oftence of wnich he is accufed ; and therefore 'a • 
TOfSi general return of i finrirnons, vi;:. lu'i't J,'Vpi!<s requifii^h 

fu 'it^ has been held inliilticscnt to tin n a nian f)ut of hit freehold {a')k 
I'hc ind ol a funinions is to brin:^ the par'y tf) ^ive hiL^ anlvvdff 
by the ordinary piocefs of the courr, and likcwiie to give him 
notice of his accufation, and therefore it ought to be partic^ilur ! 
fo that though it be returned, that he was fully heard omnVviii 
crnnhilbus^ yet without a fiiinmons he may not be prepared to 
aniwer, or to nial*;e a full defence. Agreeable to this, is tfic 
refolution in 'Jin/ys /hvo;o'’j* C\fjr (/ ), iliat ivoOvithiKinding a cor* 
poratiou have an authority to remove either by chirter or pre-* 
feription, and ha\re a jull caiifc fo to do; yet if it appear by tlie 
return of a inandannn^ that they have proceeded againft the party 
without hearir.g him to what was (ihjecied, or that he was not 
reaforably warned, fuch d distianchifement is void, and fliall no6 
bind the p.nty (r). 

. A return, to a Sf-CONDLy, 'I'lic return is uncertain; for it is, that he was 
t/wo^ IT- au(di. <!c orhubus o’A/f crhulnihus^ i5\. and that njion proof 

di^frnn- t:hereof he was diM'ranchireil ; which is l ot fudiciuit r.) jurtify it, 
chifcd was becaufe it is not pofitivcly fet forth that he was heard concerning 
fuHy heard on thofe Ollier crimes l.ud to Jus charge, or betbie wliorn he W'as 

’'•^ TKAT «r.d j^card. It is line, it is alledpcd, that he was heard //; 

"dlotherwmic^ might he idiuublcd in the C(aiiieil -lioufc not to 

" confult but to f aff ; it Ihould have been, tliat it was heard apitd 

without faying communc concilium^ 15 c. So it was held in the cafe ol’ the Mayor 

. hifovL wLcm, is of Gloucejlcr (//), who returned, that he called to iuin rhiityof the 
council in tkino concilil (i[je'nh!jt\ and did remove the party: this 
was held infufTicn-nt, bccrufe it did not appear that it was opud 
conuniine concilium'. 'Ih.^n they irtum, tliat the ciimes were 
proved upon him, but <]o not jay by what proof, or that it v\as 
upon oatli. Now proof \*> jiliout (jeferibing in wh it mannei , mufl 
be fuch which is allowed at couimua law (6’) ; and that is by jury, 

* [ 2^9 ] which was not in this cafe. 

A return to a IbnRDLV, It does not appear bur that thofe other crimes may . 
mandumutj that v/hich they eould not jufeify this ilisfranthifc ment- 

’ ^ar/^o7 that ^ have returned, that he v/as required to ni.ike hia 

X A other crimes, defence to parlicuhii' crimes obiected againll him; for in all re- 
V’tvithout ftating turns of this natme there mult be a precife certainty, and the 
is Court will intend nothing but what is fulficicntiy allcilged. Be- 
■ ^ fides, the crimes which aie exprefied, are not fo certainly fet forth. 

^ " that this Court may judge oi the caufe ot tins proceeding agaiull - : 
I. Kib. 7 i6. j. Show. iSi. 


,43»' 
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j. 209. Fil7g. 123. 

(ff) Rex Cayclt, 4. Mod. 33. to 3S. 
5 . C. t. Show. 3r)4. S.C. I. Ltl. Ra).j,23, 
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[i) II. Co. 99. 


(r) Stiles, 151. 446. 43i 
(t/) 3 Eoin. j8o. Toph. 133. I. RoL 
Rep. i}09. 

(•) I. Sid- 3 > 3 . 



Velmns'tefhi, 8. Will. 3; In B; R. 

Tor it lie remove J the iervahts of the cor.- 

'!' ]fo*^tio!l from their offices, who outfit not to l>e icmovcJ hue by , 

' ,^he*commcn^coiinc;l, Nov/ docs not appear what irucreft thofe 
(f^^ons had in their oiHc/s or chat they were J^'ni'''ved by him 
Rgainfl: their conrenf, for it :nay be that they rurrendeied wiilm^^Jy, 

Fourthly, 7’hcy letorn, that an opi w.-s made to dif- A corpontioii \ 
franchilh him, and that hy virtue of that order lie was made inca- amove ^ , 

pable of as a mcmbci of the coi • L*r:itio‘i. Tins is alfo 

inlulncient, becaulJ they cannot .cniove any oi-c by vtrtuf of an j,.. undi^r'^ 
Ofder i it mult be lyv a corpoRuc acl under lIic common fo/d. t!r.„.r.kuL - 

Coinli. 41. 27-; 321 548, 

Fjp’THLY, As to Ills icccivimt money due to the coiporation, a h cjre that a' 
and cenverting it to his ov/n ule, without giving any acLount 
thtneof, they do not f.iv, that they jcquired htin to give an ’ 

count, and that he rctuled. j 

i:> lud. 

Sixthly, As to hit. Idrikiiig out an clci?Jon of a member in if 

the ledger-book, and iigning anotiur entry iiuiead of that itruck Kr.int^ 

out, this docs not appear to be any crime in him, for tiu-y do nc/t of a"' 

fay, th.it fiich was an undue entiy; he might friike it out vvitii an 
intent to write another who was hiv/fully choleii. It is not ob- filiVc^funtnu ' ' 
ejected agaiiiH: liim as an abufe, or fallity. 

For which rcafons a pcremptoi y ftiandanws was pnu’cd. 

It was argued on tlw other Julc^ and Tt*K Court indineJ, tliat z. 4^8.' 
there need noi be any fitnnnons to anlvver jauticuiar iv.attcrsi 4 j 5 ^ 

neither does Buo^ds Cufc fay that the party flioiild be* fianiuoucd : ' gj 

it is fuflicient it he has been heard, which may be done, and was ^ 

jii this cafe without any Jhmmons^ and if heard, the Couit will 1 Vulft. 1^59. 
intend that it was ii) his defence; fo that there is no need of a z. Kcb. 4S9. 

at all, becauie the intent ot it is antwerccl. ' 

But this was not the grounds of the peremptory rnandamui^ '-] 

which w'asgi anted roi tliC other realons above-mentioned, 


^ Then before the I or d the King at Wcftininfler, of the * 260 ] 
^crni of Saint Hilary, in the fixth Tear of the Reign of 
the ford William the Ihird^ King of England^ &c. 

Roll. 729. " • 


Leigh agaltifi Brace. 


Cafe 1 


WoRcrsTERSiiiRE, I TJ ^ remembered, that on Count in 

to u'lt, J ^ day next after eight days of Saint uk^x, f* ''t 

Hilary^ in this fame Term, before the lord the king at JVejhnin* S. C. j. hi\ V 
came George Leigh by Thofnas Callow his attorney, and 59 * 
brought here into the court of the faid lord the king then there 
his certain bill againft Samuel Brace^ in cullody of the niar- 
Ihal, &c. of a plea of trcfpal's and ejeiJ^hncnt j and there are pledges 
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bf profccurir'^, Johv anrj Rtch^ird Roe\ vvhich’ 

follows in triple words, to t-y.7rcL‘^7,\'j?:iri'^ to witj ' 

Lci^h copiplrJir. of 7>^vj'r', ni riirrc/Jy of the inar(har-(?^ 

the of the lord the kii-'';, h'd before tb»* kinc; hin'-felfy' 

for th.'if, to wit, That whf r«-as o .(* Joi';; ( nok^^ on the firll day oT 
O^io-y r, in the 6th year of ihc n r.f rue lord JViUivn the now 
kin::; and Ja'^y Alary^ laie quet n of En>yliry \ l5'C. at the parifh of 
B^n] in the countv ah'rtl.u'h ih ihif d, irriuten, and to farm 

lot to tnc afjrcljid r.n.hii.«f * omey acr*'^ (/f land, ten 

acr^^s of meadow, and tvveury acres crpailiu'c, with tlie appurte- 
nances, lituate, lying and being in the pa.dii of B> omfj^rnve’JioxG-- 
faid, ill the county afoiefii.b to have and to hold the tenemrotH 
atorefaid, with the appurteniuv es, to him t’v faid Gcor^ti and his 
afhgns, from the fLaft day of Saint Miclacl the archangel, tly.on 
Inft pair, unto the full end and term of feveii years from theiico 
next following, and fully to he complete and ended ; by virtue of 
which faid demife, the f.dd George entered into the tenements 
aforefaid, with the appurtenances, and was poiTcflcd th..ivoi' uniil 
the aforefaid Siunuel aftei Wauls, to wit, on the fame thk day of 
Otloher^ in the fxth year abovefaid, with force and arms, into the 
tenements aforefaid, Vvith the appurtenances, in and upon the pof- 
fclFion of him the faid Georgt^ cntcied thereupon, and liiin the faid 
George^ from liis farm afoufaid, his faid term thereof not being* 
ended, ejefled, expelled, and removed, and him the faid George^ 
from his pc^hhiTioii aforcf id thereof, kept out, and yet keeps out, 
and otlier wrongs to the laid George then cmd there cliil, againft 
the peace of the f.iid lord the now Ling and the late lady the queen, 
and to the damage of him the faid Gurge of ten poujids ; and 
thereupon he bi ings fuit, occ. 


And the faid Samuel^ by "John Ilaiuccks li.*^ aftorney, coined 
and (K-fends Mie force and injury when, dec and fiitli th it he is not 
guilty thercefi and of this iie our, hmnelf iii. on the country; 
and the {'aid iikf' with , tnvu foie a jui y come before 

th c l(jr d lI 1 c k n ; g a t J I tj', <i /a. , on 7 ’aj, lay n cM a 1 1 l i' e i h i day s 

of the Pnrihcaticn ot tru ilh ihsi Virgiii Aj ir\> ^ .inJ wlio iiLiihcr, 
See, to take cr pjn ranee, d\c. !)t'ciule as ^v. !1^ S:c. 'I he fame 
day i‘* giv(’n to the paity arvnci..'di tlv le, ccr. Aftei wards the 
procefs th<;ieup(in is continued Iviwe^.-n tiv; pirtus k( Uie pica 
aforefaid by the jiirv belr-g tliertupon rupned h«tv/e;h them 
before the 1 ih.- kic.g at ay/. r uaM. /'' y n?x: after 

fifteen days of h tr<'-n '^.rnc ■ no?:t io!:- a, , ur.hls tJie juf- 
ticcs of the l-'-rCt »)ie king, aieani I to t ike the adu e > in tiie county 
afopf>faid, Ihall fipi ceme on SaturtLy the kcond day vS Alar ch^ 
at Wo)ccjic)y in the couniv afoudaio, by form of the ifatute, &c. 
for w^nt of jurors, See. Au winch day, htforc rht. lord the king, 
at Weftmvijhr^ cumeth the faid George^ by his faid attorney, and 
the faid jultices before whom, &c. have fent here tlieir record, 
had before them in thtfe words, to wit ; Afterwards, on the day 
^nd at the place within contained, before Giles Eyre, Knight^ 

one 
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<sf the jufticcs of the lord thif kiiip;, aili'Mit'd to hold pleas 
\bcfore the king himfclf, and 'F mom as Brlto!C, Eff. to him 
faid Giles Iayre and V^^ilmam CjRLGc'Rv, Ki:i'hr, an- 
other juftice of the f«uJ ioid the king, aingned to h.oKl pie. is be- 
fore the king himfclf, jnlHcesof the eild lord the king, alligned to 
,take the afTizes in the county of , by fomi of the fla- 

tutc, &c. for this time alioeiated, the preCrnce of tlie fiiid W^il- 
HAM Gregg RY not being cxpcc^feJ, by virtue of t!ie writ of 
the lord the king, of fi non omnci^ iift. come as well (he within- 
named George Leigb^ as. the within-written Sumuel Brnce^ by 
their attornies within contained; and the jurors i^f the juiy, 
whereof mention is within named, being called, come, who being 
chofen, tried, and fworn to fpeak the truth coneenhng the mat- 
ters within contained, fay, upon their oath, (hat one lEiilier Brace 
was feifed of the tenemeiiiS in the declaration within-mentioned, 
in his demefne as of fee; and being fo feifed thereof, the faid I^aU 
ter Brae e^hc^ovi^ the faid lime when, &c. to wit, on liie twenty- 
fifth day of in the twentieth year of the rt ign of the lord 

yamrs the Firfl, late king c)\ EngJ.inJ^ ^\\hy his ceitain charter, 
ieaJcd with the feal of him the faid IJ'alter^ and to the jury afore- 
jfaid in evidence fhewn, the date whereof is the fame day and year, 
ehfeulled '‘Chr.mas IVilbcs and Thomas Flavell of and in the tenc- 
ment.s aforelaid, with the appurten.niccs, lo have and to hold to 
them tile fiiij Thom a and Thomas and (heir heiis, to the ufes in 
the laid cliarter fpeciried, the tenor of wliich fiid charter follows 
in thefe words : To j 11 chriflian people to whom iliis prefent 
writing lhall come, IP alter Brace of Forkbury^ in the parilh of 
Bromjgrccc^ in tlie county of IVorceJler^ yeomaii,le!idet]3,greeting : 
^Kiiovv ye, that 1 the fud ITalter Bracc^ for tiic natinal Jove and 
afteelion that 1 bear unto my fori Thomas Brace^ and for divers 
other coniiiicrations me efpecijlly moving, have given, granted, 
enfeoffed, and confirmed, and by thefe prefents do give, grant, 
enfeoff, .and confirm, unto Thomas Wilkes^ of Forkbury aforefaid, 
yeoman, and ui'ao T'hrj?nas fiarell^ of Bromfgjove aforefaid, clerk, 
their heirs and aflh all that dwelling-houfe or tencinent, with 
the appurtcnJiiCLS, which I, the faid JP'alter Erace^ pui'chafed of 
Stephen Dipple of Bi onifgrove aforefaid, and is fituate in the high 
ftiect of Bromjgv'ri'.c^ between the \7a\ioi Edward Seabright^ Efq, 
and' the lands ot Gilbert Butler^ Gent, and now in the tenure or 
occupation of IValter RoJc\ and alfo one other lioufe or cottage, 
with the appurtenances, fituate and being in Forkbury aforefaid, 
wherein Gilbert ITcJiley now dwellcth, together with the clofe 
wherein the faid cottage ftaiideth, containing, by eftimation, one 
acre and an half, or thereabouts, be the fame more or lefs ; one 
other clofe of pafture, called by the name of JFhern'^s Clofe^ con- 
taining, by eftimation, three acres, or thereabouts ; one other 
clofe of paflure, called by the name of IFoodjeliy coacaiifmg, by 
eftimation, five acres, or there.iboiits ; two other doles, culled 
the Crofts^ containing, by eftimation, fix acres, or thrre- 

aboutss one day mowth of meadow ground, lying in Long 

4 Adcado'U} 
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Meadow next unto the eftatc there, and fleeting 
in Broad Meadow 5 with all ways, watciS’, wood?, 
commons, profits, commodities, advantages, and hcreditan^i^nt^' . 
whatfoever unto the faid premifes, and every part and 
thereof belonging, or in any wife appertaining ; all which feid 
premifes are iituate, lying and being in the faid parifh of Bromf^ 
grove and county of IVorceJier^ to have and to hold the faid houfes 
or tenements, lands, and all and fingular other the premifes, with 
the appurtenances, and every part thereof, to the faid Ihomas 
Wilkes and Thomas Flavell^ their heiis and ailigns, to the ufes, 
intents, and behoofs hcrcin-aftcr by thefe prerents mentioned and 
declared, and to no other ufe, intent, or purpofe ; that is to fay, 
to the ufe and behoof of me the faid Walter Brace^ for ar^d during 
my natural life, and after the deceafe of me the faiJ Walter Brace^ 
to the ufe and behoof of the eiknc^iiAThornas Braccy my fon, and his 
heirs for ever ; and tor default of itfue ot the body of the faid Thomas 
BracCy then to the ufe and behoof of the right heirs of me the faid 
Walter Brace for ever, to be holden of the chief lord or lords of 
the fee or fees of the premifes, by the rents and fervices thereof 
firft due and of right acciiftomcd : And I, verily, the faid Walter 
Brace and my heirs, the faid houfes or tenements, lands, and all 
and fingular other the premifes, with the appurtenances, and every 
part and parcel thereof, unto the faicl Thoinas WUkes and Thomas 
Flavell and their heirs, lhall and will warrant, and for ever defend 
by thefe prefents. In witnefs whereof, 1 , the faid Walter BracCy 
unto this my prefent writing indented, have fet my hand and feal the 
twenty-fifth day of "Jidyy in the reign of our fovereign lord King 
JameSy by the grace of God, of England^ Franc Cy and Ireland^ 
king, defender ot the taith, &c. the twentieth, and of Scotland the 
fifty-fifth, annoque Domini ib'l'i. By virtue whereof, and alfo 
by force of the a6t of parliament for transferring of ufes into pof- 
feflion made and provided, the faid Walter was leited of the pre- 
mifes in the faid charter mentioned, being the premifes aforelaid 
in the declaration aforefaid fpccificd, as of his freehold, for the 
term of his life, the remainder thereof to the faid Thomas Brace 
belonging, as thelawrequircth. And the laid jurors further upori 
their oath fay, that the aforefaid Walter afterwards, and be- 

fore the faid time when, &c. died, and that the faid Thomas Brace ^ 
the fon of him the faid Waltery entered into the tenements, in 
the declaration within-writttn mentioned, and was feifed thereof, 
as the law requircth; and that he the laid Thomas Bracey being fo 
feifed thereof, in due manner and form made his laft will and tef- 
tament in writing, on the fixtcenth day oi Apdly in the thirty- 
third year of t!ic reign of Charles the Sccondy late King of Eng^^ 
landy &c. which faid will follows in thefe woids : “ In the name 
of God, Amen. The fixteenth day of Aprily in the thirty-third 
“ year of the reign of our fovereign lord Charles the Secondy by 
the gr^ce of God, of Englandy Scotlandy Francey and Ireland^ 
‘‘ king, defender of the faith, &c. annoque Domini 1681, I, Thomas 
BracCy of Forkburyy in the parilh of Brotn/grovcy in the county 
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yeoman, being weak of body, but of found and per- 
^ feft tneipory and underRanding, thanlis be to God, calling to 
‘^mind the uncertain Hite of this life, and ht'ijTg defirons to 
things, in ouicr for the leaving t»ie world, L having lived 
‘ iti the enjoyment thei\ cr till a very ccuiitlcrable age, do make 
* this my lalt will and i.-llamcnt in manner following, revoking, 
by thefe prt fonts, all and esery other ulhi.nent or tcilaments, 
will and wills iiere.'oforc by me made, cn'.ici by vvoid or writ- 
ing, and this to be taken only for my l.iR will and teifament, ^ 
•* Firft, I bequeath my fou) unto (jod my creator, and to Jefus 
Chrift my redeemer, and iny body to the c.nth, fiom W'hence it 
was taken, to be decently buried in lucli chriflian manner as to 
my executor herein- after named (ball he thought mdl conve- 
“ nient, there to reft until my foul and body /ball meet again and 
‘‘ be joined togctiierat the Refurredtion : Aiul, touching fiich lem^- 
“ poral cft.ite as God has been pleated to bellow upon nic, 1 Jo 
order, give, and bequeath the faiiic in manner following; 

‘‘ prhnis^ I do hereby give and dev ife unto my Ion Bracc^ 

during the term of his natural life, ciglit pounds a-yc.n of law- 
ful money of EriglfDidy to be paid him quarterly from the tim? 
of my dece.ife, by my executor hcrein-aftcr mentioned, he my* 
faid Ion permitting and fuffeiing Foivh^s and 

‘‘ Jonathan IVaiJy their executors, adminiliratk»rs, and ailigns, 
peaceably and quietly to hold and enjoy the lands and tenements 
and premifes to them by me feverally leafed, at and under the 
“ covenants fpccihcd in their feveral leaies ; but if he molcfl: or 
hinder the laid Jonathan JVall and IViHiam Fowkes of tlieir 
quiet enjoying the premifes, or any part thereof, to them by rfte 
devifed, then my will is, that my * faid fon Sa?ma/ have four * 
^ pounds a-ycar only during his life, paid him quartcily by my 
‘‘ executor, in full difeharge and fatisfadion ol the faid ciglit 
pounds a-ycar. Itcm^ i give and bequeath unto my daughter 
Elizabeth Brace^ three hundred pounds of like money of Eng^ 
land^ as follow cth, viz, two hundred pounds within a year, and 
one hundred pounds more, the remaining part of the laid tliree 
‘‘ hundred pounds, within two years after my dcceafo, if llic fo 
long live, or bear any ilVue of her body, with all my goods that 
(hall be in my houfe at JVherris Ap) at my dcccale. Itcni^ 1 
give to my grandfon Henry Cooks^ during his natural life, all 
that my mefiuage or tenement in Forkbury^ with two acres of 
land to the fame belonging, in the pofleiTion of one IFilliam 
“ Perkes^ and four more acres of land to the fame adjoining, ih 
the polfeffion of one JVilliam Oxford i the rents and profits of 
‘‘ the fiid mefluage, and feveral parcels of land, to be received and 
‘‘ enjoyed by my executor till my faid grandchild (hall attain to 
the age of twenty-one years, for the maintenance and education 
‘‘ of my faid grandchild. lUm^ I give and devife to my grand- 
children Mary and Hannah Cooksj all thofe my two clofes of 
land in CWt/7//, adjoining to the common field there, called Intall- 
fields containing, by eftimation, about four acres, and three feveral 

« parcels 
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p‘l^cxI«'. of in IntalUfield^ containin;;, by efiimatior^, 

’^Att .:uliv, I give anrl tlenT"- uivo '/onn Coois my fdn- 

‘‘ in ] i\v, -Atii.fi) I ip.i'kc cxtxutor of tais ni}' lail will, and to 
hiii . 0.1 :!i<: !)ody uf rnv i!.i'ii*hf:r-r R,bt\-Ci^ h*j;o^ten, or iQ be 
h'gf lT h, n!i !iiy Cilat.:, ii-nos', ten* nviits, jnJ l.-jufes w^hatfoever 
:ii Fcir/:l'u}y i.nd Cdifill^ in the fiid p^'iiiliof Uromfpro've and 
): •! or cfjtcr^ ar.d not lun 'J;i-h.f .rc ficvircil, and the rc- 
v( rhc'.i of (’v Tiid nudiii ige and I.mk'' iietein -hcddie bequeathed 
unto i ly Liid grjnv’cliil»l I CsO'd\^ iV 'mi an.d .ificr his dcccafe, 
payin^^ the le ^.kjV s anvl .'numties in (}'“•■ iny w li eo’rprifcd, i»cc ” 
And th. I'.iul jinoi^ fuitiitT fh'hi oatli fjy, that the faid 

^ horn.^i y"c .i ftt rwa rcls died feifed c/ tlio tenements nforedaid^ 

with tlv' apjnn leriaiK ^'s as afoietaid i and that the tenements 
aforefaid, witli t!.e aijpin tenaiu • ^ in the dfcl.iranhn aforefaid fpe- 
[26; ] eified, arad the teiienicnts " atoretind in the will aforelhiii before 
jccited, and by the fame exprefild nW’ie devifed to fiie aforefaid 
yohn i ': /-s ir; po' cliion, a;e the fame te-nenieiP with tli * appur- 
tenaipce*, aiKi rantothens 01 divers: and that (he faid C^o/sj 

?dicr t;u‘ flcaili rr iiini t!ic Idid Ihomas ihucc^ into {\\ iciv-m.eiits 
nforeihid, beir:g *ho tenenjents in quehion, cnti • d by cedour of 
the will atoo ih'.J, and was then of Icifld, as the la.v lequireth- 
An i the y id jur )rs, upon their oath, further iavs that the fa id 
C.'i fu abertlie (ie-'th of the fdd 7 h'^huts Jhaic^ |;d'! as well 
all and fa;:, ui..: [\v. 1 ;;-e:i-.s and annuilies in ihe faii'e will men- 
tioned a..d c oiniJi ile'i, at liu'h jinies, and in tlif^ manner and form, 
ns in []'. fan.' w.ii is dneued, as all ilu juil dcbt‘' and funeral 
CA.o'ie.nc'e' * I tile f.'id Ihct/i.n Draie^ jiecoichn;’ to tii. line intention* 
of tile (end /h. /\n(l jnrfirs afore/eu!^ inpoti i ii .nr fdd r)ath,' 

fijither f'v, th. t (he wiihin n.ioied Sani'f ! iii a. ila* now djfmid- 
a/it, is ine :n,i and hen c>f th-* body of L\e Led V-'o/’rO' Bracc^ 
and tli.M d'e friid Sennut} fyi d- afi'T llic diefh t-i i.hc fald Thomas 
his father, entered into the tentne-nts afou-aid, wiih the eppur- 
ten.;nc''s, and was f ifed ti; ’icoF, as tiic Lw ie(pinv.Lh. And the 
aiorefiid yoh}i aft^rwaids, and hefoie the laid tia^e when, 

^x'c. to wit, (jn the within writt' n hiff day of 0 ,V In tltc fixth . 
year of the reign of the lord JVUVuiia now king of lin'jin.id^ and 
of tile 1 d\' Mary late queen of England^ Lfc. at the paii-h of 
Braafgro’ye aforefidd within-wrr.tcii, in the connLy amrefaid, 
into the tene ments aforefaid, with the appartenanres, entered, 
and th^n and ilvre dcinifed, granted, and to i.irni let, to the fiid 
Ctwrgc the c :v uvjwts .iforcfai.', with the .ippurte;v.nKLS^ to have 
and to hold t'.n mntni.’r.Ls eftn'efaid, with the appni iciiiinces, to 
the faid (h'Ci /e and tin. alln;ns, liooi the fea:t d.iy ol Si, Aiichcitd 
the archany.''; (hen l.dt palt, unto the full i,nd and term of fcveii 
years from Liienee next following, and fully to be complcat and 
ended: by vir:ne of which faid demife he the laid Gto:ge entered 
into the Lerun/.mts aforefud, with the apput tcnances, and was " 
thereof paiwfLth until the fiul Sam' /, die defendant, aftci wards, 
to v/it, on the fame full: day of OS/jEr^ in the fixth yeai above- 
faid, into the icnemcats aforefaid, with the appurtenances, in and 
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the poflc (lion of him the Okl thereupon entered, and 

^im the faid Gecr^e from his farm ahvefiid, iiis term not being yet 
ended, ejected, expi^lled, and rt -w ved, and him the faid George 
from his'poflcflion afore faid thereof kept out, nnd yet keeps out. 

But. whether upon the whole mntter afoieiaid, by the jurors aiorc- 
flid, in form aforefaid found, the (aid Samuel Bracc^ tiie now de- 
fendant, is guilty of the trefpafs and cjec"lmi-nt within- written, in 
manner and form as tlie fud Gi or:^ within complains againlr him, 
or not, the juror? afoi eidi l arc wholly ignorant, and thereupon 
pray the advice and oonU'lcrativm <'( riie Court, c^"c. yVnd if, 
upon the whole m.Uttr atoiCl.jd, by the jirors aforefaid. In form 
aforefaid found, it OkiII f ern to die Cvjflit of the IfU'd the king here, 
that the faid l^a?nuel the now defendant, is guilty of the 

tredpafs and ^ eje^^lmenL within-writu n, in manner and ftii m ns the * f 266 
faid within complains a '/mfi- !iim, tlieri the fain jurors ^ 

further, upon th. ir oath, (a\n that the faid Samuel Brace is guilty 
of the trcfpafs arid ejcclment within-wi iru-n, in manner and 
form as the faiJ Georn' l./'"l' vvlilfm c(»niplains againft him; 
and they affn the d.irnnge (A idm the f. il Geoice Lej^Jjy by tlie 
occafion witiiin wiliten, hiiults Ids ccdls and cbniges by him 
about his fu.t m this boh.di lai I oat, to (ixjicnce, and for thofc 
cods and chaig<s Co tojty ihjiiir>gs. J»ut if, upon the whole 
matter afoi< Lad, by the jurois aforefaid, in form aforefaid found, 

It ihall fcem to the (V>urt I. ere, that the aforefaid Samuel Bracc^ 
the now defendant, is rmt gudty of (he trefjMfs and ejeftment 
within written, in manner and form as the laid George within 
complains agamit him, then they the faid jurors further fay, upon 
their faid oaih, that the faid Samuel Brace is not guilty of the 
trefpafs and ciLClment in the declaration within-written fpecified, 
as the laid Samuel Brace within for hirnfeif in pleading hath al- 
leged. And becaufe the Court of the lord the king now here is not 
yet advifed of giving their judgment of and upon the premifes, 
day is theivuj)on giviui to the parties aforefaid before the lord the 

king at IVeJhnhijlcry until next after— to hear their 

judgment of and upon the premifes, for that the Court of the faid 
}ord the king now here thereof is not yet, &c. 


Leigh agahijl Brace. 

Hilary Terrtty 6. // 7 //. 3. Roll 929. 


Cafe 


T TPON a fpecial verdidt in ejedment, the cafe upon the plead- 
^ ing was thus ; 


If 

fee be 

truftees for|if 

tValter Bracej being feifed of the lands in queflion, did, on the ufeoftheSfi 

twenty-fifth day of July, in the year 1622, make a fcofFnient^orlifc,withre- 
^ J J J ^ mainder to hil ; 

fon infeci and for default of xfj'ue of body of the fov^' to the ufe of the right heirs of the feoffor i 
ever, the son fhall take an efiate tad only under thi^ deed. — S. C. Carth, 34-^. S. C. 1. Ld. Ray, lOJ^ 
S. C. 3. Salk. 337. S. C. Holt, 668. S C. 12. Mod. lor. Plowd. 541. Hob. 172. Cio. Car. 265£j 
Cro. Jac. 290. 415. 427. 448. Lit. Rtp. 253. 3. Lev. 70. 8. Mod. 23. Salk. 734. i. Pcff^f 

Wins. 199. 432. 563. j.Ld. Ray. 568. Cowp. 23/]. 410. 

hereof 
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' ihercof in fee to Thomas WHkes and Thomas Flero^Hy 
heirs, to the UiC of himfclf for life, and after liis dcceafe ta.th^’u/S- 
ofhis fon Thonuu Bract: and his heirs for ever i and for default d|^ 
ifl’uc of the hoJy of tlic faid Thomas Bt ace^ then to the ufe Uiid' 
behoof of the right heirs of the feoffoi for ever. WalUrhtace. 
afteuvarcis died fo feifedj and Tiyonns hi-, [on entered upon the 
]ands ; who, on the fifteenth «lay ot Jjn-d 1681, made his will, and 
amongft other things devifed the fame to fon-in-law y^hn 
Cookes and his heirs, on the body oi Rel/ccca his tnen wife begoN 
ten or to be begotten, paying hi^ dtA-.ts and legacies. The faid 
Thomas Brace died fulled of the faid land'.; and alter his death 
John Caokes entered by virtue of the fad devife. Saynuel Braes 
the defendant is fon and heir of the la J 7 hch\i,s Braccj and the 
laid Samuel^ after the death of his father, did likcwile rntcr upon 
^ thefe lands, yohn Co^kci afuer wards entered, and made a Lafe to 
the plaintiff for feven yeais, by virtue whereol he entered and was 
pofleffed until Samuel Brace cjc6tcd him. And the Jury make ^ 
genera! conclufion. 


The fingle quellion wa-, Wltat eftate Thomas Brace took by 
ithis feoffment ? 


ft was argued, That he had a fcc-ftmple^ for fuch an eftate was 
cxprefsly limited to him ; and if the deed had gone no farther, it 
mull be an eftate in fee, and not otherwife. But that w'hich 
makes the doubt are the words which immediately follow; and 
for default of i hue of the body of the laid Thomas Braccy then 
** to the grantor and his heirs.’' It is true, thefe words might 
create an eflate-tail in ii w^ill, and alter an exprefs limitation made 
of the efiate before ; and the reafon is, becaufe a man ifi extremis 
is hops conftlii : but it is otherwdfe in a feoffment, v/hich is fup- 
pofed to be made upon deliberation, and with advice of Caunfel. 
And therefore it was rcfolved in the cafe of Dutton v, Engra 7 n[a)y^ 
that where the teftator devifed lands to his wife for life, and aftef 
her dcceafe to yohn his cldeft fon and his heirs, upon condition 
that he granted an yearly rent to Sicpheyi and his heirs ; and if 
yohn d\Q(^ without heirs of his body, then to Stephen and the 
“ heirs of his body that this was an eltate-tail in John ; 
though it was objedted, that he nuift have an eftate in fee, other-^ 
wife he could not grant the rent in fee. Now this was in the 
cafe of a w’lil ; but there is a wide difference between conftrudlions 
of wills and deeds, for the la tier arc always taken very ftridtiy 
againft the grantor, and therein the firlt intention ftiall always 
take place ; for the law will not allow any implication which 
can or may be made upon a fubfetjuent claufe in a deed, to alter 
any exprefs eftate therein limited before. As for inftance : It 
has been ruled (/►), that w^hcre a copyholder in fee furrendered 
to the ufe of Frances and John Reevcy and the furvivorj and 


(a) Cro. Car. 427* i- Rc'lt Abr. S42. 
95 ®- 


( 1 ) Cio. Car. 367. z. Roll, Abr.' 61. 

Jwneb, 343, 


“ for 




render was not to be in force till after the death of the furren- 
deror; now if this memorandum ftould be allowed to be 
good^ it would have made the whole furrender void, hccaufe it 
had been to commence at a d.iy to come ; thrrefore it was held^ 
that the furrender, being perfed in the beginning, not be 
avoided by this rubfequent claufe, but that (nould have an 
eftate for life only, which fht)uld oot be enlarged by itn^r^tioa 
by a fubfeijuent claiife, ci thcr in a ‘ rurrcjidcr or conveyance, where 
the party might have Coiiniel to direct him. It is true, mv 
Lord CoKEyin his Comment upon Littleton (a)y tells us, that ‘‘ if 
^landsare given to 5.andhis heir.s habendimi to him and his lieiis 
*Mf he hath heirs of his bodv^ aiid if he die wdlhont heirs of hiii 
“body, that the land {hall reveu to tire donor,*’ this is an cllate-tail,' 
for the hahmdiim (hail be condrued upon tlie whole deed to be a 
declaration what heirs wcic meant in the premifes. But this 
was ail in one fcntence (/'), and for that reafon the cC ate in fee 
Was never made perfecTt and nbfoln.tc: it is all but one limitation, 
neither did it (land v/itir any »nipIication, as in the cafe at bar; 
And therefure it can be no aiithui it v to prove that to be an clhite- 
tail. Neither is the Tcar-Eoo^ of Uenrythe Sl.\th (c) an authority 
to this purpofe; where it is held, that if a feoft'ment be made to a 
man and his heirs, and if it Ihould happen that he die without heirti 
of his body, the remainder over, that the law will intend it to be 
an eftate^tail. It is true, the book is fo, but it docs not appear 
that it was the judgment of the Court, but only allcrted by 
Counfel arguendo. But in the princip.il cafe, the cllatc was once 
made abfolute; which being done, the grantor had executed his 
power, and could never make any farther limitation, cfpccjally it 
being in the cafe of a deed. 

^ But on the other fide it was faid, that this is not an entire fen- 
tence, but it is complicated with the whole claufc \ that there 
are many forms of words to create an e/latc-tail j and thougii it 
is generally true, that the words “ licirs of the body” are requifite 
in a gift in tail, yet general words which arc equivalent will create 
the like eftate ^ as for inliaiice, lands are given to a man et 
ha^redtbiis de came f:ui (d) ; for the makers of the Itatute de 
Donis (/•) did not intend to enumerate all tlic forms of eftates-taiU 
It is very true, fiich eftates rnuft be limited by exprefs W’ords, and 
it is fufEcient if by words which arc of the lame import and figni- 
fication ^ therefore Littleton (f) tells us what an efiate-taij is, but 
does not fhew what words are necefiary to create fuch an eftate. 
Now the fubfequent words in this cafe do certainly make an 
cftatc-tail in the feoftcc, for they fliew what ill'uc was intended tm 

(t) Co. Lit. XI. a. HoJi. 172. Llowd. 541. 

f) Set Mr. Fonbjunqut’s edit, of For- (li) Co. Lit. 20. b. 

Jowe's Equity, 445. (0 I'l.Etiiv. i. c. i. 

{0 Year Book 10. Ufa. 6 . pi. 74. C/J Litt- ftS- 14. 

inherit. 
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Lticn inherit, viz. “ iflue of the body of the fcofFce and * thii Witt /iiif 
fufficiciit to abridge the precedent citato in fecj and if theftf 
BAaci* words ihoiild not be taken in this fenfe, then they arc vain, and ta 
nopiirpofe. Thus my Lord Rot.LE tolls us fa ) : If lands are 
given to a man and his heirs, habendum to him and his heirs if he 
ftiaJJ have any heirs de came fua^ an 1 if iiut, that it lhall revert to 
the donor; though the firft words i.riport a fee, yet the whole 
make an eil.itc-tail. Agreeable to tne caie at bar is that of IValts 
V. hVaJifeild (/>), where lands v/erc given to a man and his hein^; 
and if it happened that he died without heirs of his body,” re- 
mainder over ; this is an eilate-tai), for tne Jiiiiitation of the re- 
mainder over fhews what hoirs were intended. But Beah*s 
Caje[c) is in point; that wms in a conveyance by way of feoff- 
ment, as this is, to the firll fon wlio (hall have iH’ue, an 1 to his 

heirs ; and for default of fuch ilVuc, the remainder over this 
was held an eftate tail. 

Curia. The intention of the feofior is plain, that an eftate 
in fee fliould not pafs to his 1‘on; for the fubfeqnent words ftew, 
that he intended no ahfohitc eftate fhouid veft in him ; it is no 
more than if a gilt hud been made to a man and his heirvS,” viz* 
to the heirs of ii.s body. 

So judgment was given for the defendant. 

(rt) In tlic c.ik* in iht Ycir- (/?) t. Roll Ahr. Sjr;, 

Book, 27. All pi. 15. I. Roll. Abr. 83 ca (i ) Lilt. Rtp. 344. 


, *. 

t Cafe 129. Breedon Gill, 


' Suggeftion for 
a prohibition to 
1)6 diredlcd to, 
comnnlfioncis 
of cxc.ft. 

S. C. 2. Salk. 

3. JA. 
179. 



England, > DE it r^-memhered, th^t onTnefday^ on the morrow 
to wit, 5 ^ cA' J// Sou s in this fame I'erm, before the lord 
the king at Wcjhnhijler.^ comcfti here in court Robert Breedoft 
in his p.oper perfoii, and gives the court here to underfland and 
be infuiincd, That whereas by tiic i i /s and'ftatutcs of this king- 
dom of England.^ every iliac joiuj i m any caufe depending in any 
court of the king v/ithin this realm, bs,tore any judge or judges, 
ought to be tried and determined by the teifimony of viva voce 
w’itneflcb produci d in fuch couit, and iiuc by the reading of notes 
and minutes in writing, containing the teltimony of any wilncfs 
or witneftls taken in the lame cr in any other court, before the 
time of the trial of fuch iflue, by any clerk of any court ; and 
whereas a certain information lately, to wit, on the i8th day of 
faniiaiy^ in the yin year of the reign of the faid lord tUe now 
king, acco^'dlng to rhe form of the Itatute in fuch cafe made and 

piovidcd, was exhibitei at London in the pariih of in the 

ward of , before the chief eommi^iioners and governors of 

the revenues of the faid loid the King of the excife appointed, ac- 
cording to the form of the liaiute in fuch cafe lately made and 
provided, by one Thomas Gill^ Gent, who fuedas well for the lord 

the 
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tl\c kinfi; as for himfclf and the poor of the parifii of Saint Martin Brksd^m 
in the Fields in the county of Middkicx againll the faid Rohn 
Breedon ; (hewing that the laid Robert Brerdon^ a common brewer^ 
inhabiting ;ind keeping a common brewhoufe for brewing of beer 
and ale within the limits and jurifdidtion of the general office of 
the excife, fituate in Broad- ftrcct^ London^ that is to lay, in the 
pari(h of Saint Martin in the Fields aforeiaid, without firft giving 
notice thereof at the faid office of the excife, or to the commif- 
(loners or governors aforefaid, or to any of them within the limits 
and jurifdiolion thereof, in and about the i6th day of Dcccniher 
then lafl: pall: did make ule -of and keep a private and concealed 
ftore-houfe or room for laying beer and a!c‘, or worts in calks, the 
fame not being fuch as was openly known, dileovcred, or made ufe 
of in his common ufual brewhoufe, to the damage and piejudice 
of the faid loid the king in his revenue of the excife, wdiieh was 
contrary to the form of the Itatnte in fuch calc made and piovideiJ, 
and therefore he prayed the judgment of the laid commiffioneis 
and governors by tnat information, as in and by tlic lav/s of the 
excife was devifed and appointed ; to which laid informalion before 
the laid commiffioners and p(3Vcri}ors, the faid Robot Breeden af- 
terwards, t© wit, on the third day ol Aiaich^ in the 8ih year r^t 
the reign of the laid l(;rd the now king, tlierc apj>e:M'ed and 
pleaded that he was not gu'liy of tl'.e orfciun? in tlie laid infor- 
Illation contained, ai.d ih’ie the’'en;jon was there joined : and in 
fuch manner it vvas tlnaeoptai in.c.ect ded bcha-e lii.. finl comnhf- 
fioners and goveino/s cl ihe u venue (d the fi’.v! lord the kin;'^ or 
the excife, that aflervencb, to -.vii, on the f -d third, day ui AlurJ: 
in tile 8th yeai abovv^fiid, tim j ir:c laid co,ri.!.iffionci s a,ai povci- 
nor« adjudged the laid Rohtit to be guilty of the premiles ob • 
jefted to him by the iiiforinatxon aforel,dd i Iroin which laid judg- 
ment and dcterminalitin, and for having relief in the premiles, 
the aforefaid Robert Bieedon :dicrwar<Jj., to wit, on the :',4lh day 
of Jpri!^ in the 8th year ujgn of tiic fdil lord the now king, 

according to the form of the Ikirute in fuch cafe lately madj and 
provided, appealed to the conimilhoneis of the appeals, by ii:c laws 
and (fatutes of this lealm of England in fuch cafe appointed; and 
the aforefaid Thorna^^ who fued as well for the fjid lord the king 
as for himfclf and tnc poor of the paiiih of Saint Alartia in the 
Fields aforefaid, on the 30th day of Oeioier in tlie 8th year above- 
faid, at Wejhmrjhr in the county of Middlcj'cx^ bef-ae ■ - 

Bodington^ Loch^ and (IhrUloiicr^ Kfqiiirc^r, coni- 

miffioners of the appeals aforefaid, in due manner a})pointed for 
this purpofe, according to the form of the (tatute in fuch cafe 
made and provided, to prove the hid Robert guilty ol the pre- 
mifes in the laid information fpecified, offered in evidence certain 
notes and minutes of the cv dence given by Fhonias F'ijerard^ 

"John Bcothy and Henry Cafebzirt^ tlien and nov/ being in kdl iik-, 
and refidiiig at the city of London^ witnelies before the faid chief 
commiffioners and governors of the revenue, upon the trial of the 
(aid iflue, before them then taken in wanting by one Euiward 
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tB9wk clerk to the fnJ chief cornmiffioners and governors, 

• any lawful authority ; and although he the faid Robert BradoH 
then and there a'lcdgcd and objected to the aforefaid commiffiOliers 
of the appends, that the faid notes and minutes ought not by thp 
laws to be icad in evidence, and prayed that the faid TJwnas Eve^ 
mrd^ '‘John Booths and Henry Cnfeburt^ being then and now in 
full life, as a lore is fet forth, might be produced to give viva voce 
evidence upon their oaths before the faid commiflioners of the 
appeals : but the faid commi/lioncrs notwithdanding have adjudg- 
ed that the faid notes or minutes fo as aforcfiid by the faid 
Ediunyd Nocll taken, without any lawful authority, fhould be read 
in evidence, contrary to the laws and datutes of this kingdom of 
England-, the aforefaid T ^'onicis Gill^ the judpment fo as aforefaid 
given by the chi^f co nmidioners and governors of tli.^ revenue of 
the faid lord the king of the excife upon the evidence aforefaid, 
daily endeavours and contrives with all his power to procure to be 
Cfuidnneu, in contt*mpt of the faid lonl the now king, and to the 
datnag'^, prejudice, viiid m inifed grievance of him the faid Robert 
Br^'-dou^ and contrary to the law and cudom of this kingdom of 
England \ and l!'iis he is [widy to veiilv: whereupon he the faid 
Robert Brtc.Ion prays the writ of the faid lord the king of prohi- 
bition in thih behalf, to be directed to the faid commillioners of 
the appeab, to prohibit them, led they admit the notes and minutes 
aforefaid in evidence in tiic caufc aforefaid. 

'VCafe 130. lirccclon cV^oinJl Gill, Sljti 


- ifii ftatutegive T>Y the datuto 12. Ca*, 2. c. 23. certain iirpofitions arc given 
;*}tirifditlion to to THL KiNt; upon b^cr and ale and other liquors for the 
to m.'jedy’s revenue ; and the forfc innes and offences 
Vn within tliai aed which arc committed within the limits of the chief 
^N'appcal from office ofexcife in London^ are to be determined by the cornmiffioners! 
' tlicir decifion to ajid governors of exxile apponitcd ** by the king, or the major 
^ ^ommifiioners part of them ; or in cafe o! an appeal, then by the cornmiffioners 

’ appeal for regulating that duty. 

quinng them to ^ 

^examine the faft 2. c. ii. an additional adf made for the better 

}Vmadc either ^^hity, ai.d preventing the abufes therein, 

"I** ijyconfeflion it waseiM^bed, That no common brewer fhall fet upor alter any 
of the party, « brewing velTel^, without notice thereof given to the office of 
or by the cc excife, or diall ufe or keep any private or concealed dorehoufe, 

1 (K ormorfw^^ cellar, or ocher place, for the la}!ng any beer, ale, or worts in 
the cafks, Other than wliich be ufed in his common brewhoufe, 
b^commiffioners and which are openly difeovered or known, upon pain to 

8 .Appeal muft cc forfeit fifty pounds for every tun, vat, back, copper, and 
^ine wit- ct cooler, fet up and made ufe of without fuch notice given as 

yfidTes it novdy ,, r . - j ° 

yjihd cannot de- afoielaid, 

: |Vrniine on tlie evldmcc of rhe written minutes of tlie depofitions of the witneflfes cx.^mjned before 
'the cornmiffioners ©y f.Tr-y', if fuch witnelFcsatc ahvc and foithcoming ; and if they do, the court of 
,king*t bench will r.rant a i roh jb i i ruN quoad the uoeption of fuch written evidence, .ilthough the 
i" 4 l«tulc fay, “ that tlie judj^ri rnt of the commiflioiicrs of appeal ffiall C. z. Salk. 555J 

Comb. 414. S. C. j. Lil. Ray. Z19. S. C. 3. Ray, 267, Ante, 151. 6. Com. Dif;* 

Prohibition” [A. !.)■ 4- Abr. 251, 254. 

Notx. 
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Ikiiehacinias Terni, 8 . Will. 3 . 

t^OTE. ‘The appellant is fiift to laydown the finglc duty of 
excife in the hands of the commiflioncrS) and to give llcurity to 
the commiflioners of appeals for the fine and forfeiture which was 
adjudged againft him, if the iudginent fhould be adirmed upon the 
appeal, and likewife to pay double colisj but it reverfed, then the 
informer is to pay double colts* 

The plaintiff Brccdon fuggcfls, for a prcllifitlon^ that by THE *^^^’*^** 
LAWS OF EnCtLAND, when an iflic is joined bcLween '15!*' 

tt ought to be tried by tlie evidence of wicneil’e^ vnu/ vcc^:^ r.i-Jl. 137. 
and not by notes or minutes of their tcllimony ; that an inhirinj- 148. 
tion was exhibited againft him before The commissioners of 
EXCISE, letting foith, that he was a common brewer, and did keep 
a private itorehoufe without acquainting the faid commiHioners 
therewith ; that he wa.s found guiity j and that he appealed from 
their fentence to the commissioners of apfk Ats, be fore wdiom 
the informer produced as evidence the rnlnuth taken before 
The commissioners of fxcisE, and that the iu\i;ujjes vj\\o 
gave evidence there v/crc llill alive ; which minutes were allowed 
as evidence by the coMMissiONErwS of appeals, &c. 

The queflion now was. Whether a piohihition fiiould be 
granted, directed to them, not to admit fuch evidence ? 

Those Who hKCXiv.iy fer the prohibition infifted^ that fuch 1 
evidence before the commissioners of appeals was irregular, 
and that it ought nut to be allowed in any court where the party 
may be examined viva voce ; that the words of the ftatutc are 
penned, as if on purpofe to prevent fuch proceedings, for after the 
appeal is given to the party grieved, and authority to the com- 
iClissiONERS Or APPFAL 5 to determine the fame, the ftatute 
requires them to ^ I’ummon the offender, and upon his appear- * [ ^7^ ] 
ance or contempt to examine the and upon proof made, 
either by confeilioa of the party or by the oath of one or more 
“ witncflbs (which oath two of them have power to adminifter) 
to give lentcncc,aiid to iflue out warrants to levy the forfeitures* 

&c." So that the ftatute having provided in what method the 
COMMISSIONERS OF APPEALS lhall proceed, and having given 
them power to adminifter an oath to the Veitnejfes^ it is plain that 
depojitions taken before the commissioners of EXCISE cannot 
be read as evidence before them. Belides,the realbnof the thing 
fpeaks that fuch depofitions cannot be given in evidence there, 
becaufc the ftatute has not appointed any ofticer to take fuch 
minutes ; neither is their tlcrk upon his oath : and the party cart 
have no remedy againft him if he take fuch minutes wrong; 
hor can he compel him to take them right. He cannot be com- 
pelled to put them in writing j what is done is to help his own 
memory ; and never figned by the witneftes till of late. This is 
a new offence created by the ftatute, and a new penalty impofed, 
which muft have been determined in the courts of common law, 
if the law-makers had not Ihewed how the proceedings fhould be, 

VoL.V. S and 


W 

BRIKOeN 
agalftft 
Gi . i« 



■p 

Gill* 


• [ 274 


309. 


Mich.iclm.is I'crm, 8. Will. 3, In B. R. 

anJ what proof viz. “ a voluntary confefiioit^ of 

“ oiUh of oil" or nioie Aviincircs'* 'v^hich tkk ct mmjssionkrs 
O f AVpy.ALs bAvc power toaciminiflcr. Now it woul J have been 
to very iittic purpose to them that povvei^ if they as well 

admit any foiinci ilepoiirions to be read in evidence, which indeed 
taj! !)e no evidence before THt coMMt^sioNK u j» OF ILXCISE 
thcndebcs, and much lefs bcfoie THE coMMissiorcF.RS 
Ar/'j' aLs for thlw arc to hear the cnulc oiigin.dly, without any 
regard to what has been done by the com.missioni.rs of 
h Cl j:iE. They are dircrk*il to proceed in a diflercnt manner 
frni’.-j tJic roiTinton i.n\\ bv which law^ .dl cxriminations of fact are 
to be made by wiinefies and a jury, ft is true, a jury is not 
recpiircd in tins cafe, hut witnelks arc ihl! ncceiili '' to prove (he 
and rhai upon oath vii A zf'^cc j and the rather, becaufe the 
party may have liberty to rrori-cxaminc them. In attaints, 
the v\ iin( hes ai e examined upon oath r/y hqjo<^ though no other 
can be p ('d'sced b\it fuch who ;\avc evidence in the original canfe. 
So here the w ?nefh'» ar<‘ <*\unined by the cnMMjsMOXEUs of 
BXC i 5 ?i bur (>n or.e lich*, and judiUiunt is coven by dv fault; 
therefore tf/e party n/ull have a right to have the witiiciles 
I * examined dr fr^v" upon (he appeil, efpcciaDy fra a rlic caufe is 
nowb^firc another j in liiluftioii, which was create. vl l^r tiic benefit 
of the [;a»'ty, that he might have juflice done. Jkfides, w here- ever 
an acl of p.irl/ament gives an app^^ai, the J'cui as well as the lam is 
stlwavs examined uport the appeil. As, far intlanrc, in the cafe of 
hajh*rdy^ where two julKces have power by the Ibitute 18. EHz. 
c. 3, to make an ordeT to charge the parents for the maintenance 
of the ba/fard, from which order they may appeal io the fellions ; 
and there iris thcconflant pradficc to examine the fat!! again, ind 
jiot to rely upon the examination taken before the two jnftices. 
It c.aijnotbc objected, that depofitions taken in uifeiioi courts arc 
tranrmicted both tQ THE nELEGArr.s and to thf (*hancf.ry, 
and read and allowed there withoui re-examining the witnell'es ; 
for this cafe ib not like iho proc'^edings in ihofe courts, where 
fdch depofitions may be read as evidence, beoaufe the chancery is a 
court by prefeription and ancient uiage, ai\d there are coinmif- 
tioners on both ftdes to fee julhcc done ; but a confbirit ufhge 
c.iiinoc be in this cafe, for it is a new-created jurifdiCbon. The 
UatuCc 43- £Ez. c. z. gives authority to two juftices of peace to 
deterniine the fctileriieai of a poor man likely to be chargeable to 
a parifh ; but there is an appeal given to the i]uarter-fel]ions ; 
but it was never known that the felHoas was governed by any 
notes taken by the clerks of the two julliccs who made the 
original order. 'The commi/lloners of bankrupts are appointed by 
a new law ; but if bankruptcy or not fhould be the queff ion at a 
trial at law, the depofitions taken before fuch commiHioncrs /hall 
not be read as evidence, but the witnefles fliall be examined again 
vivd voce. 

1'he next Qi’EiTioN will be, Whether this court will now 
intci'pofc, fuicc by the flatute the judgment of the commis-- 

5IONER.9 
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liftfltRs OF APPEALS is to be final ? As to that matter, the 

grievance of the plaintiff begins at this court of appeals, who have 

proceeded in another method than what is direded by the a^t ; 

and therefore the remedy is proper in this court, who are not 

deftred to determine the caiife, but only tointerpofc where another 

court ufes any extravagant method, in proceeding contrary to 

their power. ■* For this court prohibits the c:)urt of admiralty * f 275 3 

and the eccleftajVtcal courtly even in fuch cafes v.here the}' have an 

origiiialjurildi«&ion,if they either deny or delay juihee {a). So in 33 * 7 ^^* 

fuits for tithes, if any thing arife concerning the bounds of parifhes, 

or a modus dcctrnandiy they arc prohibited (b). So where they ^62. 

deny the proof of a thing by one witnefs they will liiccwife be Fitzi^ 79. 197. 

prohibited though this court cannot examine the original 

caufe ; for it is an oppreiTion which the common law will not 

allow. So if the fpiritual court fhould icfufc to give a copy of the 

libel, this court will grant a prohibition quoufque^ (cl). 

So if a jujfice of peace refufc to lign the rate lor the poor (c)^ 8 Mod. 335. 
or if a Corporation will not chufe oflicers, it is ufual for the court * 
of king’s bench to grant a mandamus ( f for this is for the pre- 
fer vati on of order and government 5 and fuch proceedings are not 
to take any thing from a proper jurifdi( 5 lion, but to hinder them 
from proceeding irregularly. Inow although the ftutute fiiys, 
that the judgment of the commissioners of appeals 
“ (hall be final,’* and though the commissioners of excise 
had a jurifdidion of the fubj eft- matter, yet if they err in their 
proceeding, this Court w'lll take notice of the whole faft, to 
do juftice to the party injured. As if the commissioners 
OF EXCISE (hould examine witnefics, but not upon oath, and 
give fentence, which is confirmed upon appeal, this court would 
fcvcrfc that fentence, though the ftatiite is, that the judgment 
of the commiflioners of appeals fhall be final,” 

Those who argued on the other fide faid, that where a 
jurifdiftion is created by aft of parliament w^hich gives an appeal, 
that muft be the laft refort ; and in fuch cafe this court may 
command them to execute their power, but cannot reform their 
judgment {g), 'Fhis flatute gives the commissioners of 
APPEALS power to examine witnefics, but leaves the method of 
fuch examination to themfclves. Now the nature of an appeal is, 
that the court from whofe fentence it is brought has done injuftice 
to the party, and therefore it is very reafonable that the fuperior 
court Ihoulcl^ know upon what grounds they proceeded below j 
Ivhich cannot be done more efFeftually than by reading thofc very 

(4) Ficz N. B. 41. 5. C0.73. {/) Ante, *57. z. Salk, 428.435* 

{^b) tlob. 247. 6. .\iurj. 229. Comb. 4?.2. Foley, 36. 

(t) Shottcr V, Fr<end, j. Show. ^79. 2. Sell'. Cares, 65. 3 13 ac. Abr. 535, 

353. 396. Mr. ConAN edition ()1 liott's Pooi Laws, 

{d) See6.>Coin* Dig. Prohibiikn’* p. 

(F. 15.). (^) Set Rcx V. Commifli mers of Ujc 

(e) Velv, 93. Cic. Car. 335. Land TaX, t. Term Rep. 146 
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Ur El PON dcpofitions wliich were taken there. * The cafe now beforC' the 
OiTf Couit i'l by reafon of any complaint that Ibmc of the vvitnefles 
W-. re ivu ex mil lied, or that the commissioners of excise 
refufeil to take their depofitions, and examined only one fide, 
for in Inch cafes it had been proper to make appJicacicii to this 
court ; blit iL is to re examine the fame witnefics : and to what 
pu''j)ole fiioiild th.it be, unlels to deny what they have already 
Iworn, whieli w’ould be to introduce perjury. Befides, it would 
tend to mrikc the couit of appeals an original junfJicdion, which is 
contrary to the very nature and liiti nt of appeals ; for thofe coni- 
niifiioncrs are not to admit any new evidence, they muft take the 
c.ife as it was before the commiliioncrs of excile, and judge whether 
they have done right or not. To fiy, that orders and decrees 
made bv commidioners of charitable ulcs, upon denofitions taken 
before them, (hail not he confirmed by the court of ctiuj'^cry upon 
reading thofe depofitions, is not applicable to this cafe, li is true, 
tlic matter mull he re-examined there, hccaufc the ffatute gives 
tliat court junfdiefion in thofe cafes ; for it requires Inch orders 
and decrees to lie certified into tiiat court, under the feals of the 
commilfioners, within fuch times as (hall he limited in their com- 
mifiions, and then the chancellor is to take fuch order for the due 
execution thereof as he fball think fit. Neither can the prac^ticeof 
the jufticcs of peace in the feliions upon appeals rule this cafe, for 
they have a dii'cretionary power to examine the witncins again 
viva vcce^ or take fuch ( xamhiations as Inve been made by thofe 
of the inferioi junfdict;ons. Nor is this cafe like thofe where 
prohibitions have been granted to r:>.iijiajlical courts^ becaufe by 
bringing the appeal, you a limt the junfuK^tion of thofe courts. 

Cafes in Law As for thofc prohibitions to jpirltual Loiirts^ vvheie they deny the 
^ndF^quiryj^^’G. of anv p iymeu: liy one \vitn.*fi, it i'eeins to be very unrea- 
IbnahJe, wlu;i they hive an original junfdidion of the caufe, that 
they llioiilil not proceed in theii own methods. It is true, the 
flainte einpovvo: s them to examine wuricfTcs upon oath, but does 
not lay whether itlhall be in wi.ting or not. Now if the com- 
MissicjNERS or r xcisi: caufc fuch depofitions to be v/rltten which 
have been taken before them, and tranfinit them to tmf commis- 
sioners i;i- APPEALS, that is an examination upon oath. 

] It is much belter for the party himfclf, that the depofitions 
fhould be in w ilting ; for if a vvitncfs fliould die before he can 
bring an appeal, he may have the benefit of fuch depofitions to be 
read in evidence lor him as v/ell as againll him. laifily, The 
proceedings upoiMhc fhitutes barikrupts cannot be obJc<Sed 

to this purpole, becaufe fuch proceedings in inferior courts arc not 
coiiclufive i but when aLlions are brought in this court, they muft 
be determined according to the conilant method ufed there* 
Neitlier does the court of king’s bench fend mandatory writs to 
others to diro<5l them wdiat judgment to give, but to command 
them to proceed according lojullicc. Now the commissioners 
OF APPEALS proceeded, and gave judgment in this cafe ac- 
cording to Inch evidence as was given below i and it is in their 

power. 
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pCiwer, whether they will have tlie oath in writing or not ; but it 
has been the conftant piactice to have it in writing. It iv.uil be 
agiccd, that this aiSl" has faded micouift* t»f proceeding in this 
Cdi'e, it has only excluded trials by jury ; and where no fucii tii.ils 
aie, the fact is always determined by <^•p(»^lllon^ in WMitlng : as in 
chancery, there arc cafes of the higluil n.uuie iiied by tlu- oaths of 
vvitnefies, upon written depolitiuns lalven hefoie an examiner in a 
ciofet. 

CiniiA. The common l..w does not require, that witncfles 
fliall be examined y/c^? 1 xcept where the tiial is hy jury, 

'I'hefo depofitions were taken in court, wheie the evidence is ^ 

ciiteied j and when that is done, the parly has nothing to do but Salk. z86. 

to appeal from an injiny fnppofcd to be done by an inferior coint ; 

and it is very fair U) iranfunt that evidcaice whith v\a^ given -• 555 - 

bel'ore them, and upon wlntli they gave their jndement. It is 

true, they would have i ni* comm/ ssJox i k 5 oK APrt'M.s 

try the caufe f/r uez'o^ which is contiary to the veiy nature of an 

appeal. 'I his llatutc diiecb, ‘‘ that the eommilhoiK'rs ihall 

‘^proceed by the oath of witiKlies, or the confcilioii ot die [larty.” 

And the laft reioiL is in tml commi .si jnj,;; s 01 applai.s, if 

they dp not meddle with w’hat is out ot then junldielion y which *• Show. 173 

is not the complairit now, but only of the comfe and method of 

die proceedings. 'Fhe cafe of Shutter v, Fr'iend [a)y which was Comb. 'x6o. 

lately adjudged in the court vjf king's bench, comi s riear this cafe ; c.irih. 142. 



by the common law. 

For which rcafons nothing wa^' done at this time. 

But after, 111 Kajltr in the ninth y^ai of IVUUam the 'tzz i, H. B], 

Ihhdy upon farther coiifideration, a prohihitiun was gi anted quoad 
the admitting of tiic depofitions takcji in vviitnig belurc the coni* 
niilltoncrs ot excilc, ioa‘ the ctimmillioncrs of appeal ought to exa- 
mine the w'itiiciles dc 7 iovo on the appeal. 

(rt) f. Show. 17?. 


Crumwcll ugahij} Grimklcilc. 

Middlesex, } T>E it remembered, that heretofore, to wit, in 
to wit, ( T) Michaelmas Term lali: pafl, before the lord the 
now king and the Lady Mary the late queen, at JTeJhnin/tery 
came George Gromwelly by Samuel Aldridge his attorney, and pro- 
duces here in court then there hivS certain bill againft 'John Grunf- 
dalcy adminiftrator of goods and chattcF, rights and credits, w^hich 
were Roger Urlwyuy late of other wife Ever^ in the county 

of Bucksj yeoman, dcceafed, other wife called Roger Urlluy of Ivet'y 
otherwife Every in the county of Buckingham^ yeoman, who died 

S 3 inteftaic. 
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intcftatc, as it is faid, in the cuftody of the marftal, &c. of a plea of 
debt; and there arc pledges of profecuting, to wit, yohn Doe and 
Richard Roe ; which certain bill follows in thefe words, to wit : 
“ MiDDLFShx, to wit. George Cromwei! conaplains of yohn 
Gninjdale^ adminiflrator of all and fingular the goods and chat- 
“ tels, rights andcredits, which were of Roger Urlvuyn^ late of Iver^ 
other wife Ever^ in the county of Bucks^ yeoman, dcceafed, 
‘‘ otherwife called Roger Urlin^ of Ive^^ othcrwifc Ever^ in 
the county of Buckinghamy yeoman, w^ho died inteftate, as it is 
faid, in the cuftody of the marftia) of ^he Marjhalfea of the 
lord the king and the lady the queen, being before the king 
and queen, of a plea that he render to hin^ forty pounds of the 
Ijwful monies of England^ which he from him qqjuftly detains, 
for thar, to wit, that whereas thcaforefaid Roger in his life-time, 
to wit, on the firft day of ytdy^ in the year of Unr Lord one 
thoiifmc fix iiLinaied and feventy-four, at the parifti of Saint 
‘‘ Clement Di.nny in the county of Middlefex aforefaid, by his 
‘‘ certain writing obllgiuory, fcaled with the fc^l of hirr the faid 
Roger in his lifc-tliat, and to the coqrt ofthe faid lord the king 
and lady the queen now (hewn, the date whereof is the fame 
day and year abovclaid, at know lodged himfclf held and firmly 
bound to the aforefaid George in the aforefaid forty pounds by 
** thefe words, in quadranti librisy to pay tlic faid George when he 
** might be thereunto required *, yet the aforefaid Roger in his 
life-time, an^ the aforefaid yohn after the de^th of him the faid 
** Rogery though often required, the aforefaid forty pounds to the 
faid George have not, nor has cither of them, paid, but him the 
aforefaid Roe,er\(\ his Jife-timc, and the aforefaid fohn after the 
‘‘ death of him the faid Roger^ hath hitherto wholly refufed, and 
the aforefaid 'John doth ftill fefufe, and unjuftly detains, to the 
damage of him the faid George of * twenty pounds ; and there- 
“ fore he brings fuit, Sec/* 


And now here at this day, to wit^ on Wednefday next after tl^e 
Octave of Saint Hilary^ in this fame Term, until which day the 
hxAyohn had leave to imparl, and then to anfwcr, &c. before v^hich 
day the aforefaid lady ^een Mary diem fuum elaufit extremum^ 
before the faid lord the’ king at WeJiminjUr came as well the 
aforefaid George^ by his attorney aforefaid, as the aforefaid fohny, 
by Robert Stone his attorney ; and the faid fohn defends the force 
and injury when, &c. and fays, that he ought not to be charged 
with the debt aforefaid, tecaufe ne fays, that the faid writing obli- 
gatory is not the deed of him the faid Roger Urlwyn, (ioi of thj$ 
he puts himfelf upon the country ; and the aforefaid George like- 
wife. Therefore theflieriffis commanded, that he caufe to comp 
here before the lord the king at IVcJlminJlery pn Wednefday next 
after fifteen days pf Eajlery ksc. by whom, &c. and who neither, 
&c. to take recognition, &c.becaufe as well, &c. The fame day js 
given to the parties there, &c. Afterwards the procefs between 

Uie parties aforefaid is thereupon continued of the plea aforefaid^ 

” 
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by rerpitiiig the jury thereof l»ctw?cn before the Jordthc L:.7j 
at WeJimi^jUf^ uj>til Frulay iii the morrr^w uf the r Os^r 

h^rd^ ui)lcis the trulfy iimi wc}J-hc}oV'^d of the ior<i ti%T kirr^t 
Hjlt, julhce of t)tc To 

hold plt;ib in the court of lh‘? f>ri ^ )rd the ki.'ii In torclhe kttv* 
1 1 r.Llf, Ihvill bcfoie tome, oa i'Pi.hnfrfr no? ofter hhee?^ thiys of 
Ji.ijhr. at W 1 MiN'STi.s, hi eat '• ili ])k ?lieir">hv h>Tce 
of ihc flatutcs iike. for v/aal rt jou)i>, A‘i which Khore, 

he. font here his lecord heiure h *’« h'j theik vi*< -ivk-s 'tvii, 
AFTMK AV Aitns, 031 the dav and at di'id'Ce 'vifkin i. aot 
hcfoie John Holt, A^;c*'-''h of thv k-.rd tl'ie aiI;j 

A^ii^ued lo hold pleac i;A tb.e ceuir o' lin- fVoi h>rd the kh*.^ K-^i5:c 
the king hiin^etf, ailcxTiistL-d with i xcr , ( hv .vrni 

of the ihitute, <?ic. crimes the within- named ( j '-o«g i C H ij v / l f., 
bv his atioriiey within contained, aixl the withm- niinved 
(.iKUNsuALi^ akluHigh foleinijv calleih did ?>(it bet made 

ikTault i therefove tl\e jury whereof incnOon is within -made is 
taken aga lull him by de tank. And the hnurs ot tlm juiy behv^ 
calleek foine ot them, to v/it, /d the p.ui(h Ui 

ht. dies hi th: I'lJiUy C\*. c.iinc, aj>v'5 are kvoof npi'n that jury; 
ajid becaufe the relf of iiie jviiors i>f the idino jnrv dad not appearr, 
therefore oiheis of the bye-tlamley?, by the t '.d then?i vi the 
county of MidcUcj'ex witiiui-w'rittcn heisig cKofeii ioi tiiA purpofe 
at the rctiuek of him the laid Gfroitc.K City .\5 and by the 
command of the jutkees aibrefaid, are ik-wK appointed, whole 
j'tames are allied in the panel within-wiitteu, aecordtug tr» the 
form of the ftatnte in fuch cafelatciy madet^nd piorhded. akud ihe 
jurors fo ncv^ly appointed, that is to fay, 7- ^ i?/*^ 5 *>Vy 
Thnrnluryy being called, likewife came, who being chokin, tried, 
<liid fworn to fpe;ik the truth concernii’ig the ip:itttr> withiu- 
coutained, together with the other jnrois .libreLiid before impa- 
nelled and fw'orn to this puipoie, lay upon shcir oivtU, that me 
Ro^L'r IJrlwyn hueffate, ' the laid JoWN CjR u Js 5 l>Al.E in his ii(e- 
lime, togctlier with oi>e j^mse Urkvyi/y with pf the utbaeiiid d?ryf7', 
figned and fealed, and each of tliem figncwl ani*J fenled, as bes tieed, 
and that they delivered, and each ol th; m dekv tied, lo the huj 
George Crumwelly a certain writing, in form of a writing obliga- 
tory, which certain writing follows intlieic words : Nlu^rixt 
UNIV£RSI fer ti'.s Roc.ervm URi.wyx arjii Annk 

“ my wife, of Iver, ultas .tv Eii, in the county of Bvih'xgC^euiii^ 
yeoman, ieiuri it firmiter cbligarj Csl’mw ei.l in 

** eoniitat^ prumid. (U v'ighitt hi quadrunis llWa hs//^e t'i hgjfhs 
inoncia yJ}igUu‘ [gIvlU. ehiem Geo. CauMivttL ai;?/ 7^-9 ierio 
attorn* exeiutarihusy adminijirettoribui. i/ei iij/:gn* fsci.^^ ijd qseeim 
fuidem Joint ionem bene ei fideliier faeien, abligs/ xse h^redes^ 
execuiorts^el admlnyircioreSyUicos Jireniter ptr fj isfeyiies : JigiUa 

**• tnco Jigiilat. dat* pj'hno die Juliu awist 7vgni RtGis Caroei 
bECUKDl, milLfimoJexiejitefijtioJepinngeJmio ^uarto*'^ T'H^i 
CONPITION of this obligation is Inch, that if the abovc-naimti 
Roger Urlwyn and my wife, his heirs exccuUits, adcniniftr3.ttNrs, 
“ or sffi^ns, lhall pay, or caufe to be paid to the aliovdaid George 

S 4 Cfunmi% 
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Crvmwi 

agatnjt 

CKyM^i>A 9 .z« 


Crumvjell^ his heirs, executor's, adLaiiniftrjitars, or alTign^ the fQrfi " 
of twenty pounds and twelve {hillings of good and lavvfu][ 
“ money of England^ in and upon tne tv/enry ht'fh of December 
‘‘ next enfuing the date hereof, at or in the dwclling-houfc of the 
abovefaid 6c'^r,7v ill that then tins pnTenf 

“ obligation {hall be void ar/i cf no cttect, or file to remain in 
full force and virtue. 


y;oGfR Urlwyk- 
' 7 he mark of 

Atjni: Urlwvn’- 


as by the fame writing is inanlfed and appears. But whether, 
upon the whole matter aforefiid, by the juron^ aforefaid in manner 
and form arorefaid found, the afoiefaid wriLinp ohiigatoiy, in the 
declaration within mentioned, {pecihed to be the de»: d of the afore- 
faid Roger l/r/o'y;;, or not, the fame juror'i. are whoUj ignorant, 
and thciefore they pray the advice and conbdei :Uion of the court 
here. And if iij)on tl-e whole rn:.ttcr, hv the fiid juioi"'. in form 
aforefaid found, it {hall appear to the court heie, that th- faid writ- 
ing, in the cii’cLiration vvithm- vvi itt‘ n rpecnit-J, be the deed cf 
Roger Vuv^\n the intclla'ic, then the Ome jurorb fiy upon their 
oath, that tne (aid writing is ihc deed of tiie aforefaid Roger 
ilrlivyn the inieflatt, and then thev afilf? d.ar.agcs of him George 
CruymvAl^ by occafion of the dctencioii of (he debt vvithin-wi ittcii| 
befuits hib cc its and charges bv him about lus fuit in this behalf 
hiid (uit, to tvvc Ivcpcncj, and fo' thide cofls ai»d charges to twenty 
{lulliiigj And if upon the whole iv.attcr aforvfaic, ny the h»id 
jiirois in foiin afoKiaid foiiiul, It ihall .ij-'pear to the court here, 
that the aforcl.nd w'liting is not the deed of tiic laid Rogo llrlwyn 
^ 281 J the iiitcfiatc, tlicn the l.ntie iniois upon their oath fay’, ifa*t the 

writing afoic'f. id is nut ihe d‘ t d <>ruie (aid Rrg r as the 

aforclaid '^eln (rruijualc \Mt)iin by pleading lunh alled-ed. And 
bccaufc the (ou.t ci the fad \( nl the kii'g now' htie aie not ye; 
advilld what judgment tc» Mvr of and iipcai the picnaiu', a day ij 
thereof given to ihe paitie.- afon had beloie the l^adt tne kine at 

lVcJb}uhjlLr^\\\\\.\\ (].:y nt't alter , to In-ar tfiei;* 

judgn int ol and U['on ihe preinle:, foi (hut the \ nu.t of 'lie loict 
tile king here is not }ct advijud tiiereof, lCc. 


Cafe 132. Cl iimwcll Gr'inUUlc. 

A decljraiionin T>I]B’r A I tn fri fortv pom.ds bro'i'di' the 

,*btona bor-cJ u ddfnci.;iU O'; c,xu-ij;or of J^o,g,r r-/:.yr Ih. pl.ihiuA 
4r<’w>ontil''d ‘Jeclart'd, thjt Cr/ui,v, ctlscnufc Un,r, i.i (Ik (,„t it;*', 

«5Fidencc of a did, by a Certain wntiiv.t obhgatoiy faled b' cVf . Income 

honri bound to the plaintirT in forty pounds bv thde woius, “ f/s 

/i* ct quadrants Ilhrh.” 

C. 1, Salk. 461. S. C. T. Ld. Fay. 535. .^,C. CemK. 4'*7. S. C. 3. 73. S. C. Holt* 

ifai. 501. S. C. 11. Mod. 193, 2. Junes, 5S. Co.T.b, 60. 1S7, is 6, 477. j. 01^11.2-^4.. 

3 « Abr. 6553. Cowp, 
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Upon non ejl failum pleaded the jury founda fpecial vcrdicl, - 

that Roger Urlin did fign, feal, and deliver to the plaintifFa certain 
wiring following *. ‘‘Noverint, &cc, nos Roger um Urlin, &c, '<vn#dam» ^ 

teneri etjirniitet obligariGEOKGloCRVMW^LL in com, prtedid, 

‘‘ Mid^ de vlginti in quadrants lihris-^ idc, dat, primo die Jtdtiy 

anno regni Regis Carom Secundi, 1674/* They find die 
condition of the obligation was for p.;^mentof twenty pounds 
twelve (hillings, and that it was figntd with the mark of 
Roger Urlwyn. 

The’ queftion was, Whether the bond found by the jury will 
warrant that fet forth in this declaration ? 

Those who ARCUi£D/i?r it infilled, 

T'lut this was a good declaration and a good vcrdidl. 'J'licy 
agreed, that if the condition had been collateral, there might 
have been fomc difficulty to find out the meaning of thefe wouls 
in the bond : but here the bond and condition make one eiuire 
obligaLion, and the vtginii Hull be rcje<^led as furplufage ; for it 
can have no fignification here, becaufe it is not according to the 
condition. If fo, then quaih ants mull be taken to be the word 
^o fignify the fum in which the obligor intended to b(‘ bound, and 
then no rule inlaw will be broken \ f<»r though it is an infenfiblc 
word, yet the bond is good. As for inllance, a man was bound in 
fejjanta for fexaghtta librisy and the bond was held good (a). 

So if a man be bound in Jeptuaginta et quinquaglnta libris^ this is 
good for feven hundred and fifty pounds though the jury did 
pot find that the obligor intended to be bound in Inch a lum. 

It was argued on the other fide^ that ‘‘ quadrants** will not 
anfwer the word quadraginta and that in all the cafes where 
lx)nds of this nature have been adjudged good, the words which 
denote either tens or hundreds are plain and clear. As to the cafe 
of Paryy v* Dale (c)^ in my Lord Hobart^ who has reported it 
different from all the reporters of that time ; for it was, Nove-. 

RINT univerft per prajentes nos^ ^V. teneri^ ^c* in quinque- 

gintis libris this was adjudged againft the plaintiff in this 
court, becaufe quinquegiutis** was not a Latin word. It is 
true, upon a writ of error brought in the exchequer chamber, ho 
tells us, that moll of the Judges were of opinion, that it was a good 
bond for five hundred pounds j but no judgment was given upon 
the writ of error, the caufe being ended by agreement ; but all the 
other reporters of that cafe fay, that the word ended in gentis^* 
which always fignifies an hundred pounds. Justice Crokh (d)^ 
tells us, that it was in quemquegentis libris. Justice Yelver- 
TON fe) fays, it was in quimquegcnt** And my Lord 
Rolle f/j, “ in quinquegentis Itbns** And yet judgment was 
given for the defendant, becaufe quimque** or “ quemquegeni** 
was an infenfible word, by which a man could not be bound, 

(a) 1. Roll. Abr. 147. Cro. Jac. (c) Hob. 119. 

^08. Hob, 19, {d) Cro. Jac. 146. 

(h) Hob. JX6* ». Roll* Abr, («) Yelv, 65, 

147 . ' (/) 2. Roll. Abr, 146.. 

Sq 
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So in the cafe of Walter v. ^ajythc for 

« Ungentle librW^ had a plain ligniHcation ; for ^ j^eptua^^ is pait 
U«-«ws.uALi:. ^ word, as fcpiuaginia. But fexagint can never 

ht taken for lexcenta, for there is iw t«ch word, as it was held ii* 
the cafe of Gery v. Davis {h)\ and though Ji»sTict Cro|CE 
has reported it (r) to be jexagintiy, yet judgment was given for 
tae defendant. It js truc> if it had been or 

lor Jexagintay' that is gwd, bccaufc ihofe words have 
all the fame intcndmcnt^ancl i.s right i but ^unih agent'* 

fur quad rag mi a'* is wrc.ng, and io is fu:ligcnf' for 

gnita fd)J' St[fcint(j' iullcad uf fexaghitu libris** has 
been held good (jf), becaidc it was an lialiun hond^ and not 
intended to he put into Lrrti?}, ::ui is ono‘rcJini!> libris'* a good 
bond for eighty potmu''> for j'c L.i«, the fame Irgnihcation {/)• 
^ [ iS4 j But the word qiiitdy.na/' in ?r.. cniL’ is i;ifcidibk> there is na 
fuch Latin word, and io the d^feiidant is bound in no luni at ali ; 
and iflo, the plaint id’ cannot have judgment tuxiri this declaration 
-and verditSt, cither ;t> to the fuin, foi that is not kimvn, nor in 
*{[2823 the bond was nude. 


In debt on hoi^h 
the dcchia- 
lioA Aaic ** tl\c 
rfaie wbeiet'f 
** is the Ai A ot 
** Jvfjt in if^r 
•* yfar- of On 

Lor^ 1674) ’ 
and the bond 
prociaced in c^^i- 
■,ilence apjx-ars 
to be •• dated 
w the firft of 
** y«/y, m f/fs 
yrar of tht 
** tetgn of 
*• Chat ki c 
** Set Of a, 

•* 1674 

(!, If the 
t>onif being dated 
«>n <in mipoA'ihle 
*•> makes ii>e 
Vitria'ice male 
fuk 


^ But TUE SECOND .uui iiiorc drlhcuit j}oint was concerning the 
date of this bond, which I'ecmcd nnpollibW , for year fif the Lc^rd 
v/iLS applied lo thcyrtir 5/' the iingfs rcigiu And as to that, there 
w'asa cafe relied on for this piirpole (g), viz, the bond was full of 
fcJfe Lntii:, and is traiiicribcd by Yel vi- rtiin, Jujitci\ who was 
Coijnsel/^> the pUiih tiff y it was dated, ttes njiginti die Oclobris, 
anno regnireg/Nif dorninu nojln jacohiy Deigiaiia AnglicVy &coiiar, 
de Scoi'hv Jtwloy de Anglia qi^atlragcfimo jc.undo, 1608 ; -md 
upon demurrer the phiintdFhad judgment ^ for in that cafe tbo 
parties to the bond, and the him m which the obligor was bound> 
was fu/Hciently exprefled ^ and though there w'as no fuch year as 
tlic forty-fecond year of that king^s reign over England^ or the 
fixlh ot Scotland^ that was not held material, becauie a man may 
fugged a date where theie is no date at all, if the deed be good ; 
for the defendant muft anfwcr that, and not the date fh), I'hc 
law v/as held to be fo in the reign of Edivard the Fourth (i) ; 
for then an adion of debt was brought on a bond, in which the 
plaiiitifF declared for fo much Flemijh moyiey^ and fhewed that the 
bond was dated 8. die Decembrlsy anno 78, without (aying what 
year of the Lord, or of the king, when it ought to have been amitf 
14.78 i this was held to be a void date, and that the pJaintifF 
might declare of what date he would fnce the bond delivered, and 
{ay primo deliherat, on fuch a day [k]. So where debt was brought 
on a bond (/), dated the fifteenth of P^ovember, the tw^atyfiftb 


(a) Cro. Eliz. 417. 

(A) 1. Rol). Abr. 147. Yclv. 105. 
(r) Cro. Jac. 33^, 

{d) Stik-fr, ^41. 257. 2.II0J, Ab.147. 
(i) Hob. 19. Cro. Ehz. 208. 

{/) 2. RoU. Ahr. 147. 

i^) I. Brownji nc* Ytiv. 293. 


(A) Noy, 27 . 

(/■} Year Book 20. Edw, 4. pi, l, 
21. A J.v. 4. pL 38. Glib. L. £.224, 
(A) Salk. 4^2. 12. Morf. 193, 

I ro. Jac. j 36. 2. RoU, Abr, 706, 

474. 


of 
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tX Elizabeth-i and upon von eft fa£fim pleaded, the jury found that : 

the bond was dated the fifteenth November^ in the tzir'cnty-tkird of ■ 

Elizabeth; but not fealed until the eiftyteenth of Novernher^ in the 
twenty-ftxth of EH^oheih ; and the Court was unanimoufly of opi- 
nion, ciiat the verdict was well found for the plaiiuiiT, bccaufe, upon 
thisgcneral iliue,it appearcil to be the defendant’s deed,thf)Ugh there 
was a variatjee in the date of the bond iiielfupon which die plainiitr 
had declared. So it was held in GoddartV% Gaft fa)^ that the date 
was not any part of the fubflance of the deed ; that calc was thus ; 

Goddard^ as adminiftrator, hrought an action of debt upon a bond 

againfl: the defendant, which was made to his inleilatc, and dated 

the fourth jn the twenty-fourth of hlizahi ih \ the defendant 

pleaded, that the iiitefiate died before the date of that boiid ; and 

concluded his pica, that the writing ;;?// e/i /'upturn-, ; the jury 

found that ih** defendant did delivei it as Ins deed the thniieth of 

July^ in tiv. year before, at which tunc the inteftate was hving, 

and they found the bond {?: htvc vei that he died befoie the 

date in Jpril^ yet the plaintiff* had judgment ; for though in * [ 2833 

pi aJing hr cannot allcdge the del weiy bcinre the date, b ’Caijlc he 

is eltopped (that is, he is concluded to fet f Jith the truth), yet that 

lhall not conclude the jury to find it* 

Bur as to this it was argued, that the variance between the datt 
pf the bond as found by th. and tlu date in the bond on which 
the plamtift* declared, is vciy material; loi Jic date in the decla^ 
ration is part of the defer! ption of the b '.ul ufelf; and by faying 

cujus dat. eft eij'dern die et anno ft the jilamtifFhas tied himfelf 
to that very date, and thcrcfoie it is nccelfaiy that ihould be found. 

It cannot be denied, that if he had declared on a bond beaitn^ date 
. fuch a day, and the bond had been found to be of another ilay, that 
had been voidf Now this is to the fame cfic^f, for tiicre can be no 
difference between dat. and cujus dat, eft^ The date 

of the deed which the plaintiff has fet forth in his declaration is the 
only thing which can entitle him to an aiffion; and if the date of 
the bond found vary from that date, then theic is no fuch bond 
as that upon which he had declared. If a man make a feoffment in 
fee, dated the teyith of September (/^), and the feoffee, reciting that a 
feoffment was made to him the eleventh September^ give authority 
to another to receive livery and feifin for h\my feeundu/n formam 
chartee^ this is held a void feoffment, bccaufe the w^ariant to 
receive livery is by a letter of attorney, which gave him power to 
take it Jecundum formam chariw^ dated the eleventh September^ 
when in truth the feoffment was made the day before ; ib drerc 
being no, feoffment made on that day, by confequence he could not 
b4vc any warrant to receive livery Jeeundum formam ehartts^ dated 
fhe eleventh day ; therefore it was held void. As to Goddard's 
Cafe (c)^ that cannot be urged as an authority againft the de- 
fendant, becaufe the jury found the date of the bond to be according 
as the plaintiff had declared ; for, in truth, the bond was dated the 

(f) 2. Co. 5. (^) Cro. Eliz. 604. (f) 

fourth 
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Cafe 133. 

The entry of a 
$it^iatur in c. 
je^^inent wiM 
render the re- 
cord erroncou'^. 

$• C« Salk. ^4, 
S.C.Carth, 3go. 
$,C.Comb.387. 
$• C. 1 1. Mod. 

|C1. 

Ante, 65. 67. 
j.JLev 401. 
j^un'. Ejedt. 5c. 
?3»' 
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fourth jtpril^ the tvventy- fourth of EU^uhith^ and the 
declared upon a hrmd of that date, and the jury h’und it in ha^c 
verba^ though the delivery was before, viz. in the life-time of the 
plaintih's intellatc j but here the jury have found the date ofa bond 
which ditTcrs troin that upon v/hich the plaintiff declared, fo not 
like this c .fj. ''' In the cafe of D>uIJon v\ AVy, which was ohjeifted 
out of 2 ''L'Iv.' 7 'ton ( on the other Tide, though the of the kin^ 
was mllta^;en, as in tins caf', yjt the year of the Lrv l6oK, was 
riglit ; -vhich was the true rc.afon that prevailed with Ji-'S'iiCE 
CkOK E to give judgnier.L for the plaintiff, in the cafe of Lane v, 
Pii'gdaA Cb) the declaration was geneidl. But in all thefc cafes 
the jury found it to he the deed of the d.efjndant, though dat'.d nt. 
another time ; buthcic thiy have not found ’t to be his deed, but 
that he (ealed quadhim jeriptum^ and fo leave u 1 '» the Court to 
judge wjiether it was the func deed upon which the plaintiff had 
declared ; fo that if tliere be any onriancc between the finding of 
the jury and the dcchuation of the plaintifij ihe Court cannot judge 
it to be the fame bond. 

The Court held the date in this cafe to be impoffible, fo it 
a void date. "J'he plaintiff has declared upon a bond cuius dat. ejl 
iuch a day, and the juiy find the bond to be of an i.Tipoiiible date ; 
fo that the bond found by the veidict cannot be the fame upon 
which the plaintiff hail declared. And upon this exception they 
inclined againlt the plaintiff. 

But adjournatu , , 

(u) V'tlv, ir^3. (i) Ur o, Jjc . I 36. 


Lyudfey Sir Thoiiius Clci ke. 

TN ejectment there was a vcrdiiff for the plaintifi'in the court 
^ of king’s bench, and a writ of error brought in the heufe td 
peers. 

A motion was afterwards made for the clirevl-Hori of the Court, 
Whether a c<'puitur fhnil be awarded againll the dt ruiJant .? which 
is ufually done c v ofjicio for a fine to tlie King fur a breath of thp 
peace. 

But now bv a Lite flatutc, 5. & 6. U'ilJ. 3. c. 12. it is cnafted, 
1 hat no capias pro fine ihr^W be profccuted ag.anll the defendant, 
either in trcfpafs, ejtdJnieni^ aflault, or fjlle iinpi ifonment ; 
in lieu wlieicot the plaintifT is to pay the p’uper liOicci, upon 
figning the iudgn.eiit, fix flaillin^.' and rigl.rpencc over and 
‘‘ above the ufual tees.’^ So that now it will be e?'rsr lo have a 
capim awarded, fince the zi\ prohibits its cxicution by remitting 
the fine. 

The Court, therefore, was of opinion, that the capias Ihould 
Vc wholly vomitted. 

Blackwell 
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* Blackwell againjl Bales. 

¥N trefpafs, aflault, and falfe imprifonment, the plaintiff declared, The 

that the defendant, “ on the fir ft day of February^ in the eighth trffpafiX^ i 
year of the reign of the lord IVilliam the Thirds now Kin^ of of 

“ £». W. tf wilh force a„J arms. &c.- Sta “ 

Upon not guilty pleaded, the plaintifF had a vcrdiiS ; and run: q*^*^^'*^** 

POSTEA being ftayed, the queftion was, Whether the plaintiff ruY/et 7 uem* 
fhould have his judgment " for the declaration was of Ealhr the tnai, is aided 
^erm laft, and he had declared of a trcfpafs on the firft day of the verdiO. 
February^ in the eighth year of the Fhivil^ which time was s. C. 2. Sallc. 

not yet come. 662. 

1 I 1 ' j 1 ‘/n/** S.C.J, Sdiik, 

IT WAS ARGUED/(77- the judgment^ that an tmfojjible tune is no S.C. c.irtli.389. 

time at all, and that this miftakc fhall be helped l^y the verdi<it; C. 12. Mod. 
that the plnntifF could never have had a verdiiit, iinlcfs the trcfpafs 
had been j)rc)ved to have been done before the hill riled ; and that 
he could give nothing in evidence alter the ac;tion brouiiht. So rLb. 1V9. 
where the plaintifF declared (a)^ that the defendant returned him Cro. Jac. 62^)^ 
in fuch a parilh, quod nptaret et conficeret a fuit of clothes for 97* 

him, and does not Ihew the day or place, this was held good after a V! 
verdia. ^ 


tiv. 9^. 
^nnb, 2^3. 
Sjik. 561. 

Stta, 231. 245, 
IC9-;. 

3. Burr. 1727^ 
I. Bac. Abr. 


5 . Bjc, Abr. 

317* 


But on ike other fide it was falJ, that the plaintifF could not have 
judgment in this calc : for as It is certainly true, tliat he fhould 
never recover where the cau fo of adiion apjiears to be after the 
fuit commenced, fo the reafon is the fame wliere the day is not 
come at the time of the judgjncnt given, as where the caufc 
appears to be aftci the adlion cornmrnccd ; and the reafon w'hy it 
is crroneou>s is, becaufc the plaintifl’ had fiied, when it appears he 5. Com, Ply.. 
Iiad no caufc for Inch fuit. When the defendant had pleaded ** 
not guilty f he then denies the charge in the declaration, and it 
is impofFible that the jury fhould rind him guilty of a fadt which - 

never was committed i therefore it muft certainly be wrong to Bufl. n! 
give a judgment for that which, upon the face of the rev^ord, Dough 6^i. - 
appears to be impoftible. The want of allcdging a place cannot 
be helped even after a verdidf ; as in an adfion oji the cafe in nature 
of a confpiracy brought againft two fbjj fetting foith, that they 
were joint mci chants of a ftoclc of wares, and did not ftiew where, 
the * plaintiff had judgment j but it was revei fed in tlie exche- 
quer-chamber for that very reafon. Now if the want of alledging a 
place is not helped after a vcrdidl, no reafon can be given w’hy 
want of time fhould. The cafe of Hamhleton v. Veer (j) is an 
exprefs authority that the plaintiff' cannot recover damages for a 
time to come after the ad^ion brought : it was an ad^ion on the cafe, 
wherein the plaintiff declared, that one Veer became his apprentice 
on the twenty-ninth of September^ in the fixteenth year of 

(rt) Cro Jac. 626. Kcb, 693, 69;.— See alfo Corny. 

2. Leon. 75. Moor, iSS. Rfp. 232, 

(f) j. Lev. 2994' 7. Saund. 169. 
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Cafe J35. 

Counfel aHign- 
cdi on the prayer 
of a prifonerf to 
argue a fpecial 
on an 
atidiOment for 
toiurder at com- 
mon Jaw, and 
on the Aatute 
3 . Jac, I. c. 8. 

S.C. I. Salk. 

5.C.Comtx4o6. 
S. C. Skin. 666 . 
% C. 12 . Mod. 
118 . 

S.C. Hole, 481 . 
S,C. 3 . Salk, 

191 . 

3 . Bac. Abr. 
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Charles the Second^ and was to ferve him nine years ; that 
ferved him hve years ; ahd the defendant on the laft day of 
OtJober^ iii the twenty-firli: year of Charles the Secoijd^ had procured 
the laid apprentice to depart out of hrs fervice., per quod the 
plaintiff Icdl the profit of his fervant pet totum refiduum termini 
ptyid. vcrifur, \ and it was adjudged, that the plaintiff could not 
j et over damages for fo much of the term which was to come. 
It is tme, that too much time was laid in that declaration 5 and the 
rcafon why the plaintiff could not recover damages was, bccaufc 
the apprentice might return. But in this cafe the jury could not 
have any conlideration of a time which was not come. As to the 
ohjedtion, that an itnpojfible time is no time, and if fo, the want of 
alledgmg a time is helped after verJidt, that may be true, and 
yet not to this puipofe, becaufe here is a cci tain time fet forth in 
the declaration, which will come* and place arc fuch mate- 

rial circumflances, that they require certainty in a declaration, and 
fomc day miifi be laid before thea6fion brought, which is not done 
here ; for to make this to be in the eighth year of King IVilliarn^ 
you muff rejc<!:l twenty days, which will never be allowed. 

Cur I A. T'herc muff be evidence given of a faeff done before? 
the acflon brought ; the time is but a circumftance of a thing 
done ; foi when by a traverle it is made part of the illue, fucii 
traverfe Is never good. 

So the plaintiff had judgment. 


The King againjl Keat. 

DEFENDANT wns indi£lcd at the laft affixes, both at 
common law^ and upon the Jlatute of Stabbing (aj^ for the 
murder of one 'James IVells ; which indiefment being tried 
before lluLT, Chief Jujlice, the jury gave a fpecial verdidt to this 
effed : 

Before the faid fadt committed, viz, the fifteenth etyune 1696’ 
the defendant retained the faid yomes Jl'ells to ^ ferve him as a 
gardener, and being in a little room near tlje kitchen, he fent to the 
faid IVells to deliver the key of the garden to the defendant, which 
herefufed to fend. One Henry Phillips^ who was the perfon fent to 
demand the key, returned, and told the defendant that IP'ells refufed 
to deliver it. The defendant immediately went into another room 
and fetched his fword, and came to fVetls^ and expoffuiated with 
him about the delivery of the key. IVells told the defendant, that 
he might have it if he would : thereupon the defendant ftruck him 
on the head with his fword, and PVclls having a fnead of a feythe 
in his hand ftruck at the defendant j but the force of the intended 


h\9W 


W 3 * 



litlcliaelmas Term, 8 . Will. 3 . In B. R* 

blow WAS prevented by the rack in the kitchen. In which the Tnt? Kt«^; 
fcythe ftuck. Afterwards i7'c7/f thru (i at the defendant fcvcral • 

times, and thereupon the ddciidant killed him with the fvvorjJ- 

Xhc Cjucftion w.is, Whedier thi^i was avare’er or not ? 

The defendant being at bar, defired that Sir H ARTHor.<^MF w 
Showkr and iVIa. }v« Rii might be ins Counfel, which waS 
granted ; and Mil- Coxvt’iSR wjls ailiguid by the Court to be of 
Counfei for the king. 


Then they rriOvcJ that he might be bailed, being :i gentleman of 
quality ; which was denb'd h\ tiic Court, as it was in Buc.im. r’s 
Ciif? (a)^ Holt, Chlrf Ji.'/hrr, aifiriijing, that the Court 
could not bail in ic / tdl aitcr the party liad his clergy 


could not bail li\ maujld, 
allowed. 


I. ic;- Ski!!. 683. f. Vent. ^3. Comb. iit. 19S. 

In the Hilary ""Irrm enluing it was argued for THE KiNO, 
that this was and niat lor two realoiis, though there was 

no exprefs maLec .^ound. 

First, Hecanfe tiie dcfer.uaui Vv^as doing an unlawful aft when 
the death of the i^rty eiib’cd. 

SfiCONioLy, The dccealld W3S killed without any provocation. 

And in both thefe cafes the law implies mahcc. 


TUc king's 
bcijch will not 
biil in 
fl*klht£r I ill 

ll lowed. 
I’xrt. 455 . 

SClies, 467. 

* 1 28 ^ J 

A m.Wler,oiiJiis 

fiTvarii fefulwg 
It* deliver i4*e 
key t*f the gar* 
den, f;oe5intoai4^ 
.ikljoir.ing roon>i<^ 

fctchcsliisl'wcrd* 
returns and ex- 
polU'lates witli 
his fervanr, and 


First point. 'The ihicndant was doing an unlawful aft, receiving m 
which was, in correcting hi'* lavant with a fword drawm, a very rwer (trillTOs him 
improper indrument for that purpofe ; and death thereupon on the bead wiih 
enfuing, the law will imply malice Irom the nature and manner of iiiifwoi^. The 
doing it to make the aft murder (^). * My Bord Coke^^c) I’ervant aim* a 

mentions feveral cafes which have been adjudged murder, where the head 

death immediately follows the doing an unlaw'ful aft j as in ftcahng 
deer in a park, and the thief fliooiing at the deer and killing a boy which he ha4‘ 
in a bulh i fo tlie fliootiug .it a cock or hen, or any other accidentaiiy in 
tame thing in which one has a propel ty, and a man is killed, this *>*>* 

is murder, bccaufe the aft was unlawful Then* could be no 

iTuIice in thofe cafes cither agaiiift the man or the boy, for the dc- 
fendants were not acquainted with them ; but the fifts being continuing to 
unlawful, the law couples the event to the caiifcs, and fo implies thruit ac lum 
malice to make it murder. Nay, Lord Coke (f) goes a little 
farther ; for he tells us, that if death enfue an aft done with an 
ill intent, though that intent extend not to death, and though the v.wit with 
criminal did not know the party flain, yet it is murder. And he fvforJ — 

If ilui, be mas- 


^uxvU^fr or murMr. — S. C. Comb. 406. Jones, 340. Oedb. 154. Keilw. 136. Kely. 6^« 

I. Hale, 454. 473. iofUr, 262. i. I*. C, cli, 29. C 5. ij, Cowp, S31. 3. bac. Auf* 

567.671. 4. Bl. Com. 175. 


(/i) Siilcij, 467 . 

3 , liitt. 51 . Hale P. C, 44 . 
. (0 3 , Ina. 56 . 


(0 

C) 
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t>»« Kf^ • gives an inftance of a man throwing a ftone over a wall amongft a 
iiiiiltitudc of people, which he knev/ were coming from churchi 
v/itb an intention only to fright them, and one is killed, this is 
murder (^/). This is applicable to the cafe at bar ; for the de- 
fendant might not intend to kill his fervant when he firft corredled 
him with a fword ; but that being a very improper inftrument 
for correction, fliews that he had fomc ill intent ; and death enfuing, 
it is murder. Agreeable to this was the refolution formerly in the 
king’s bench, in the cafe of Rex v. Worinalland Others (b)^ in the 
eighteenth year of 'James (he Firji : they entered Hyd. Parky and 
one Hillock and others, who were fervants to the keeper, com- 
manded them to Hand, which they refufed, but fled ; thereupon 
one of the fervants (hot at them, and w'ounded one ; then they all 
turned back, and one of them killed Hillocky for which they were 
all indiCled for murder e^c malitid prevcogitatdy and ’v-rc conviCted j 
for though there was no malice to the party flain, yet they all 
coming into the park with an ill intent, and to do fome unlawful 
aCt, and death enfuing, the law implies malice. 'I'he like indicl- 
liicnt was againft my l.ord Dacres and others (c) for the like 
oft'cnce, for which they were conviCfeJ and executed. Now all 
thefc cafes extend to make that murder by implication of malice 
piepcnfcd where death enfiies by the means of doing fome unlaw- 
ful aCl by the perfon killing, though death was not at firH intended 
by him (d). But there is yet «i llronger cafe where, by the opi- 
nion of ALL THE Judges or England, it v;as ruled murder in 
the keeper of a park for killiag another, though the perfon killed 
# r 290 J ^bat time doing an unlawful aCl himfelt : and this was 

HoUeway^ U!jfe (c)y which was thus : A boy climbed a tree in 
AujlerUy Park to cut boughs, and Hollotvay the woodward com- 
manded him to come down, which he did ; he then tied him with 
a rope to a horfe’s tail, and Hruck both the boy and the horfe, 
which running away with the boy, thus tied, broke his fhouldcr, 
and ihcreii[jon he immediately died ; and this was adjudged mur- 
der, though HoIIoWiy had no intention to kill the boy ; but being 
killed wiiliouc making any i diftance, by one who had no authority 
tocorrtCi him in that manner, and though the pcifon thus killed 
was doing an unlawful adl in cutting the boughs, the law implies 
that malice was pie[>enrcd, which was the rcafon of that judgment. 
Now the mod favouiable thing which can be faid for the defendant 
Keat is, that his lerviau lent him a fancy anfwer, for wdiich he 
might have corre* 51 cd him j but then it muft be done with a fit and 
proper iiiftrument, and not with a fword. It is not a material 
objcftloii to fay, that bccaufe he had no intention to kill 
l.ttate?. 0, fervant, thcrcfoi e it cannot be murder ; for in Hollo^ 

I). 440.472. ivay^s (Jafcy before-mentioned, he had no intention to kill the boy^ 

» ycl that was held murder. The law was the fame in the eleventh 
year of lit nr y the Seventh (f )y when Fineux, Chief JuJiicey 
gave tile rule, “ That if two be playing at fword and buckler by 

(a) (ff) Cro.Car. 1 31. S. C. 547. 

((?») Rep, 110. S. C.Falm. 35. S. C. Jones, 198. — See Porter, 

(c) Moor, 86. 1. Hale F. C. 454. 4. BL Com. 199. 

I. Hawk.P.C. ch. 31. 46. (/) Year Book ii. Iftn.T, pi. 14. 

confent^ 
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** confcnt, and one kill the other, it is felony,” becaufe fuch plays 
^re unlawful ; and yet tlinrc no intn- 'linn orkilling. So in this 
Cafe, the firll: ail: of hcMtin^^ thofervaiit wiih ai'word was unlawfu. i 
and it has been conlKintly I'lltd that whrro death cnfiKs an un- 
lawful act it IS murder; for it cannot he int -ndeJ in this e.dc, tuat 
the mafter thrufl at his feivant with a i\v'ord anirno CGrrigtnJi, 
So it is where A. meets B. in ih * (I root and cudgels him, and B, 
draws his fw^orJ, and then A. kill'- Inm, n is > f-'i* the 

firft a£t of beating him v/as inil.iwful, .md ilic iil even;, /lull be 
coupled to the firli act. 

Second point. Tlie dcccafed w.is klH:d without atiy 
provocation ; and in fuch cafes likewile the law iradlce 

prepenied. 'Die piifliing the jirifoner with the fnc.ul ot ;hc feythe 
cannot be a provc^cation to julli/y this f.jet, hecau/i* It vv.,s in 
defence of his perfon ; it was fubfequent to the fait begun by the 
mafter, which was unlawful, viz. the ftriking the (irvant with a 
fword ; for which reafons this muft be niuider. 

* Those who arch rn for the dcfcudo'it^ began with the 
definition of murder, which, in the old b'^oks, is dclincd to 
be “ occulta hominh ocafiOy” and tlie reafoii of it was, becaufe in 
tomier ages, when the Danis and the Mo? rnaw^ Ui'iahited h. re, the 
malice between them and the Eri^Ujhtnm fo gre:it, ihat if any 
perfon was killcil, and it was not known by whom, ihi* min ilercn' was 
taken to be cither a Dane or a Mormaa^ unlel's there w.is plain 
proof that it wms done by an Enghjhman. It has n nv another 
definition; for muruj-R is where a man of foimd mind ..nd 
memory unlawfully kills a leafonible creature rn rcrani 7iatu?d 
“ under the king’s peace with malice forethought, either expreiied 
hy the party, or implied by tlu law, fo as lie die vvitliin a year and 
a day after the fait (/>).” Malice mu/l therefore be the foun- 
dation of murdoj both at common law and upon the ftatute of 
ftabbing ; and fuch malice, my Lout Cohe (c) tdls is the 
compalfing to kill, winind, or beat ivaothcr JeJato aniino'd* fo 
that if there be any fuddcri occafion of heat or quarrel amongft 
men, and they immediately fetch their fwords and go iiuo tlic neld 
to fight, and one is killed, this is not murder, bec.iule it w.r. nut 
fedato ammj^ without \vhic!i ther<. can be no mal ce, aiK? coirfe- 
quently no murder. The i.iw of (jod admits of this dilHnitiun, 
and has in feme moafure dirpcr'l"d with the Si ' th Come mJmciir, 
by which wc are foibidden to kill : for God comma.uh i the chil- 
dren of y/r^ve/, when they divided the letn?i of Canaan^ to give the 
Levites lix cities of refuge, and to appoint fomc lucli cities for 
themfelvcs, that tlic iLuer might fly tliither who killed another 
unaw’'ares (c/), that is, without malice; and this was to preferve 
himfolf fiom the next kiid-nar, who had power to put him to 
death : but his power did not extend to taico vengeance on him 

(a") 1. Sid ?.77. (.} InR 51. 

(/>) 3 Inlt. 47. (ti ; Tne Boyk of Numbers, chap.xxxv, 
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WHO klllcJ Jinorh^T withov^t ;Mn' malice ; and therefore this re- 
medy \v:\b [novided^ left he ih^juld deltioy him in his rage. But 
if he fniote the decccifcd with an inftrumMil. of iron, ihaL is, pur- 
pofely or wilfully to kill him, or with throwing a (tone which 
might pioba.bly kill him. or with a hard weapon of wood, or if he 
thrud: him out of haired, winch nnifl: be malice forethought, or 
linoie him in enmity, fo tlnU he died ; iii all thefe c:i!es it was 
niurdcr. So that if ihe m.i!* ll.iyer was not in enmity with the 
perfoii llain, or did n(>t feek his harm, then the magiitrates c^f the 
C'ly were to give judgment belw'ccn him and the next kinlman^ 
■* and to deliver him to ihe city of refuge wliitlter he fled, wlu.^e he 
was to be conhned till the coming of high prielf. It is plain, 
therefoie, that if there v/as no malice in -he ilaycr againil th® 
perfon flain, he was not to be punifhed as a murderer by the law 
of God. Sanefuanes weie alfo allov/cd hc:e in En^la^id for- 
merly; hut (Iiey v\ere taken auav by the flatule 23. Jhn. 8. c. I* 
which lii.cwjfc tikes away t/ie benefit of clergy from thofc who 
fii.'ll commit wilhil n'iU''(jvr of mahee ['cpinfed. And another 
llatute, I. Ediv, 6. c. 12. provides, that in other cafes, that is to 
(ay, if there be no malice prepenf'd, the parly (hall have the bene- 
fit of clergy, and the piivilege of faiialiiary. To apply this 
to the prefent cafe; theie is no exprefs malice fiamd; fo that if 
there were any, it mufl be implied by law either for killing the 
loj-vant in puihiance of an imla'.vful ad began by t)y‘ maffer, or 
by killing him without a> y mannei of provocation, as il Jias been 
argued againll: the piife n'r. 'The malice cannot be implied in 
this cafe for killing the lervaiit in purfuaiice (d' an unlawful ad. 
My Ls,'d Cdi. [a) has put the cafe fo generally as to the unlavv- 
fuinefs of the act, uial little can be collcefed fiom it : he tolls us, 
that if the fiiff ad be unlawful, and d- ath enfue, it is minder. 
It is true, lie inllanccs in a man intemhng to fte.il a deer in a 
park, and fliooting at tlu dcei, in* kilN a boy hid in a hiidi; this 
he fays is murder, though he had no intent to inirt the boy, 
bccaiife the lirlf ad was iml.iwful : fo likeuife in the t afe of 
throwing a ftonc over a wall and Lilling another, v/h.cii has been 
obferved on the other fide ; this is murder, becaule the law implies 
malice. But mv Lord th ic (h) was of another opinion, for he 
tells us, that if the unlawful ad want dehbcraln n, )r if no perlonal 
hurt was intcndi-d to anorher, it is no mure than num -a lug^htcr. 
Befides, that inteiit mull extend to deatii , for n ii bv’ only to com- 
mit a trefpaf-, or to bear a man, and uearh eiijiie, that will not 
make it muidrr. '1 neieiore iny Lord f.-Jn ditl inguifln s with too 
much nicety upon the hie vt a man, and dtre^ifly ccuurary to the 
Livitietd laLi\ and it is not warranted by the authorities which be 
liae cited in the margin ofhis 'rhird InlHtutcs; which arc thefe: * 'Idle 
firlf is in the reign of Henry tie Fotnth which is no more 
than the opinion of the Court, that if a man kill another by mif- 

( v) ;; IrH 56. (. ' Ytai Took; I. Hen. 4. p] 18. 

fortune 
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fortune he fhall forfeit his goods, hut fliall have his pardon €x Tki Kink 
gratia : now this is rather an authoi i;v for the prifoner, than 
againlt him. The other cafe was in (he reign of Henry the 
Seventh (^/), where, by the opinion of Fim'Ux, Chief J tjiuc^ it is 
held, that if two play at fvvord arid buehlcr by the coniinand of the 
king, and one is killed, it is not telon^ ; but if the king had not 
commanded it, it is <»thervvife ; ha* titough fuch g-encs n: e futfered, 
they arc not lawful; u/.ich is as inuch lv, to fiy, the king 

may tolerate what is unlav.'fi:!, an 1 tnat it v )t to be piefumed. 

The fame Chief Juftice v/a^ oi ( pinion, tl^at if a men ilirow a 

ftonc over a houfe and kill 'inolhjr, it is not feiorn/; which is 

denied bv Brozhe in abn.'lging tirj cafe (/>), fn that it is but c)ne 

Judge’s opinion ag.iinf} anotlier: bclidc", Fim ux d'X‘s not lay 

it is /A’iv?Y/cr, but only felony \ njli:..n d'K‘j he mention whether 

that felony is vvithimt the beneiit oi\lergy. And my Loru Cd e [c) r rr.wic. P. C. 

himklf gives fome inftances where dciilh cnl'i^s an unlav/ful aci, 

iuid yet it is not murder : as if two men fall <Hit, and prefently 

fetch their fwoids and go into the held .and light a duel, and one 

is killed, it is not murder, bccaufe there \/vis n > malice prepen- 

fed [d). Now it cannot be* denied, but tint i: i-* an unLiwiul ned: 

to fight a duel [e]^ and yet he was of opinion, ih it this v/.e. net 

murder. Tholb cafes of (hooting at a deei and hilling a man iv.: 

not applicable to this faft; for the act of fiiooting w. s not only 

unlawful, but it was voluntary, and the iirimedia.ie c.infe cf death : 

fo likewife was the throwing a (tone ; for tlio.egh no n alwe v/as 

intended to the perfbn (lain, yec it is plain tint li-e iia/er did nrjt 

value W'ho was killed. 'Fheiefore great car»i ought to lx* taken 

to diftinguifli rightly In fuch cafes where the hie ot a man is con- 

Cfirned. For my Lo}d Cuke\ dijiiiKMioti too narrow, in (i'ying, 

that it is muider if death ci,i\ic an UidcUilul adt/' becauie the 


a6l inuft not be only anlauful^ but voluntary. If a man fhould i R'iJeS PJ-as 
climb an apple-tree to heal thv. fruit, and fall dov/n by misfc.rtune efthe Crcwr> 
upon the head of am^thcr under the l:xo, and kill him vvi'iaout 477‘ 
hurting himfelf, thi.^ is not murder, and yet no man vrill deny 
but dealing the apples was an unlawful act, and death chd enfue 


that adf ; but the fall which was the caufe of it was involuntary, 
and therefore it is not murder. It is hkewii.j to be conn- % 
dered, whether the aft is dune Jedalo or in pauloii; for if 

in padion, it is not material who was the agirreifor : foi i:i- 

ftance : If there be malice bctw,en y/. and jd, and they right, and 
is killed, it is murder in B, though A, gave the firil blow; fo 


[ ••‘94 1 


if ho liad aflaultcd B, and then fied to a wall, and in his own 


defence had killed him; though it is tjuchioneJ by my Lord 
Hale (f)^ whether this is murder or not, Hut both ihd'e cafes 
are put, where the malice ’was prcpenl'eJ, for it is that which is 
the material matter to make it murder, and not by whom the iirft 
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ftroke was given. The caf/ in Croke[a) is much flronger than 
this now at b.ir. Two boys \v?«re fgh.ing in a field ; one beat 
the other fo that his nofe blcdj the boy went home to his father, 
being a mile diftant from the place w.he^'c chey fought, and ^('m- 
plaiiied to him; who immediately came into the field v.-here the 
other boy was, and after fome foul language flruck; him with a 
cudgel, of v/hich ftrolce he died; this was adjudged 7 nanjlciu^hter 
only, becaufe it was upon a fudden occafion ; the i'ather was pro- 
voked by feeing his foil’s blood, and no precedent malice in him ; 
and though it was at the di fiance of a mile, yet it was hut one 
continued pafHon, and the firfl heat of blood not cooled. I'liis 
was a cafe winch my Lord Hide {!>) put for law ; and yet it was 
as unlawful for the father, upon fuch a provocation, to correc^t that 
boy, as it was for the prifoner to beat his fervant. 'The cafe of 
Rex V. JVo7'm(dl [c) mentioned on the other fide, is not like this; 
becaufe he and his companions came with a malicious intent to 
rob the park, and either to maintain their purpofe or kill the 
oppofers. And as for Holloway^ s ('aje [d ., the. a6t was fo bar- 
barous, that it could not be faiiul otherwife than murder; for the, 
boy who was killed gave the keeper no manner of provocation, 
but fuhmitted himfelf to his mercy, and he turned him over to thc^ 
mercy of his horfe. 

Second point. Malice cannot be implied in this cafe by 
killing the fervant without any provocation, becaufe there was 
undutiful and irreverent language given by him to his mailer. 
It is true, this is not fuch a provocation which will juilify the 
mailer in cutting his fervant on the head with a fword, much lefs 
for killing him; but Hill it is a provocation, and the books 
mention, * that the law implies malice where a man is killed 
without any provocation, which is not this cafe, for there was a 
provocatit'ii (e), A butcher and others quarrelled, and in the 
affray the butcher was hurt; one of the perfons in that former 
quarrel came by his fliop three days afterwards, and made a wry 
mouth at him ; upon whii.1) he came out of his (hop and cut him 
on the calf of his leg w.th a fvvord, whereof he inllantly died (f). 
Now here being a former quarrel, which had continued three 
days, the Court, upon the whole matter, direfted this to be found 
murder; but if there had been no precedent quarrel, and the 
wound had been given upon a fudden provocation, by making a 
wry mouth, without any intention of killing at that time, it had 
been otherwife. 

Curia. It was juflifiable in the fervant to ufe the fnead of 
the fey the afrer a cut made on his head by his mailer, d'lie provo- 
caiion given to him was very flenJer, and may be elteeniedas 

(‘^) 

(r; y Co. C7. 

{f) Cw Ehi. 6 (j 4 778 Noy, xyi. 
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none at all, becaufe, after the anfwer ferit by the fervaiit, the p i- Thi Kik« 
loner expoftulaccd with him for fomc time. . 

K£ AT# 

Sed adjourn aiur {a). 


(a) rjoLT, Ct'uifyuftiaf was licady of 
opinion ti'iat tins vv.o muiAir at tlie com- 
mon Jaw, tilt rcfiifing to fend tiic kty not 
being a fufficicnt piovoc.ition to t Ultim- 
ate tile adl to inanflauglittr j and ciitd the 
cafe of -V 1/ Ktl) S'; Set alfo 

2 Ld. Ray. 1403. I'ofUi, 201. i 
JRiwk. P.(' cli. 31 f 32. iiul lie tlior.^lit 
ihatji wai not within the i. i. c S 
for the lihihi was cleaily a ’zv.oj.in di iv.m 
vitiiin liie 12. taning of the Itatuic. S C. 


Skin. 666 But becaufe Rokfby, 
yujlh oncc.vcd that it was not cit any 
found hy t'le vtidnff that the iJrokc willi 
the fwo.n by the pr'foncr was given he- 
foie the thriiff wiih I he fntad by the de- 
ce.Uetl, S C. 409. the matter 

was acljmiinid, S. C. HtJt, 4S1. And 
aitci 'V.n btitli jl'^' inili<!^>nicnts w'cie 
cja.Jliti' l^>r dele‘!:fs oi loiin, and t!u? 
]*iifiiiicr diitlitigtd on hail S. C ia. 
Mod Ti 3 . S C. 3 Salk. 191. 


Svvinflecl ci^cthip Lyfld.il. 

Term, 8. ff ///. 3. RJl 229. 

AN aiSlioii of trcfirifs aibl falfc impiifoiiincnt was brought fc^r 
(ictaiaiiiLr the pl.iimlfF in cufiody until he had paid eleven 
(hillings for his dchveianec. 

The defendant pleads the jurirdiction of the eourf of confehnee 
in London ; that they had power to make orders and exadt obe- 
dience to them *, that an order was made by that court fof the 
plaintiff to pay ten ftiillings and four-pence, &c. which he not 
performing, the defendant took him by viituc oft/ ptecept of that 
court; and fo juilifics the imprifonment, and detaining him till he 
had paid that fum. 

To this pica the plaintitf' flcmurreJ, beenufe the juftiiication 
did not go to the whole lum of eleven but only to ten 

jliilUngi and four -peme. 

To which it WMs anfwcrcd, that the Ann was no part of the 
trcfpals, but only an aggravation of the damages; that the impri- 
fonment was jultirteJ, wiiicli in this cafe is fufficient, fo that the 
defendant could not be punifhed for faife imprifonment, though 
he might for extortion ; but that rnufl be by another adfion, As 
for inifance: In an adlion of affiult and bittcry (a), and faife im- 
prifonment, at Chariton^ till he had paid twenty -eight pounds, 
the defendant pleaded not p^iiilty as to all except tlic imprifonment; 
and as to that, he juiiified by a^n oceA out of the court of Jhuinanc^^ 
by virtue whereof he took the plaimii!*, and detained him till he 
paid the money; and upon dcmurier to thi:* pica, one exception 
was, that the defendant having pleaded not guilty as to all except 
the imprifonment, he mu(t of confcqucnce be guilty as to the 
t^ing the twenty-eight pounds, and then the justification of the 

(fl) Eveley v, Slolcy, i. Roll. Rep. 264. 

T3 


Cafe 136. 

A pbuinjoftiii* 
c.'ition to f.ilfc 
iiiipriromncnt 
for tfciaming 
pldintift tiritl he 
paid tieven ftiU- 
lings is good, al- 
though it ck) not 
go to tlic Y/ltole 
furn. 

S. C. I. Salk. 

408. 

S C. 3. Salk. 
219. 

S. C. Skin. 664. 

1. Roll. Rep. 
265. 

Moor, 704. 

Cro. Eliz, 667, 

2. Saund. 5. 
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jlwxifiTxp impcifonment till he had paid the twenty- eight pounds, b repug- 
againfi hg ought to have made a particular anfvver to 

JbtDALL. paynicjit of the twenty-eight poimds; hut the Court was of 

another opinioji, hecauR*, iiaving anrwcrcd the imprlibninent, that 
fhall be a goodi anl\/er lil.ewile to the paymcr>t of the money, fof 
that takes in fhe wlvde fuhllance nftlu* . ction. So iliat this plea, 
is good, though it. d(» iiol come uj) to the v/hole Turn \ tor if he had 
faid iiothittg to it, yet Ins pica had bc-t n goo.J. 

A juftificatlon ANOTHER EXCEPTION was, that the defendant did not fet forth 
underpin oidcr that he took the plaintiff to carry iiirn to THE Compter. 

of thtJh’tiJTs . . . ' 

eourt nwifi (hew The anfwcr was, 7 'hat it is uifficient to fay, that he took him 
that tlif paity virtute praw'^ti. It js tiuc, by law, the defendant ought to have 
wa.<i MVento carried him to prlfon, ‘^•ut he may kcLp him a reai- rable time in his 
Lcompt.r. cullocly till lic cuii hri(I Ictii, end it is not raife in'prifo’inie->t, though 
he do not imrnediat.l) c:utv 'he piiioner to gai.i [o). 

Cro. El'z. 404. 

T. Jones, 97. CcRiA. "I'his is a fprci^l aull'iority given by adt of parliament 
to this coin t of co'frinict 'm commit, vVc. (/>) but the officer is not 
to detain the perf )n in cuib dy till the money is paid to him ; for 
neither he nor the Iheiiff ihtAild receive it, unlefs it is upon zferi 
facias. 


2. show. 87. 
139. 

12. Mod. 230. 
Lutw. 580. 
Glib. Extent 

16. 


And afterwards in Hilary Tcrmj for this reafon, judgment 
was given for the plaintiff. 


[a^ EutfiC the 2 .CTr a.c. 22. 3. y.:.*. i. y, 15. 

*[297] 

Cafe 137. * ^''.c Bi.liop of Chclrer, Peirce, and 

Cook. 

• 

S.C.2.Salk.56o. '^HIS was a writ of error to rciimve a record of quart iinpediS 
S. C. 3. Salk. 24. ^ brought againfi: tlie hijaop cf Lb efler^ R’u hard Peirce^ 

40- ^ndi Richard Ccck^ for idndmiog die plaintiff to prefent to the 

S.^C. of Bt'daJl^ felling forbi, liiat dhcoi hlrcabeth^ on the 

S. C. Show. P. twelfth of February^ in tiie twelfth . r jf her reign, was feifed 

C. 212. ^f the advowfon (;f Bcdall in fee ui de dro yrofo^ and, being fq 

S. C. Skin. 651. feifed, fhe prcfenicd thcreunlo one "Jobn Tynuu^ PROUT by the 
S. C. I. Ld. pr^*f--tition in the court of chancery, and 

Port 3's'' there rcrnaini;i[:, it tV app -ar; th:\t Ty amis was inllitutcd and 

2. And! ’32. inducted; and that alter tiie death of the cpiccn the faid advowfoq 

3. Lev. 377. defeended to Ki.vr; James ; that the chutch being . aid upon the 

Moor. 413. death of ‘Tyinins the king picfentcd Dr, iFUfon^ aid aft-rwards 

d^^ ^•^Cifed,;ind the faid.idvovvrondefc -JvUU-dtoKiNG Ch \r les the 

^ 'First ; that upon the death of Dr, IF'ilfou that king ju..fjiited 

4. Mod. 2CO. JVkkhai)^ who was inffituted and indudcd, and ci' d ; iriat 

upon the death of Dr. TVickham one 'Jobn Peirce^ the i. '.iv.r of 
Richard PBircc the now d. fen knit, pref nted William M ter fc 
by ufurpation, who was li.kewife inflituted and indufted ; that 
upon the demife of that king the faid advowfon dcfccndcd to King 

Charles 
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Charles 'I'HE Pf.coxd, who on thr.* tw' nrv-eii^hth of Au^vj], in 
the firil: yc:ir of his roij,r., prcfciittvl one Pttcj' Sumivales up'n: rhe 
death of the faiJ XlttCiiil f j that riio /aid ,u]\o\vfoii afterwards de- 
feended to Kixe; Jamf? ihk Siuon'd, upon vvl-infe abdication 
it came to King W^ii i.iam and (^'een j\'!.-^r v; that the church 
became void by the d J'h .'d f • that it belonged to 

tlieiii to prefent, who were hindered bv ’■lie dv fciidants. 

Thf iUsHcjp jdc.vdcJ^ that he claimed eothing but as ordinary; 
upon which there w.'s jirJgmcpt againll hun in common form. 

The other tjefendar.t Ricbar/! /Vi;c» pleads, that bene et verrm 
//? that King (hiAnr . s 'ihit. First was faded o/ tlhs advowfon, 
y'/j r t Jt fccJ'.y c:;otr'i‘ in fhcdrri and lliat /he [>re- 

fented Jjr. \\ haj was .nd jtiir^d, ice, but iart.u-r that 

the /nd kinir-) heiii't f ' f.ii'-'vl, did In !et!e»» patvmts ilati d tlK* n>iie- 
teejith or 7*v/y, :ri t!v /e irvernth yc.u M his ren.' n, g. .11,1 tlie r>r>e 
to / / / Iu\ 7 /n Ft t A t ‘ . A a M I ( r r r o fi ^/bn m » l 1 'r r, ? nd k» h • s 
heirs; * that '/?/'?? I\\’. re.hy n(:;: p.uiwA, pre/hi'.ted ilwfiid il'bitNifey 
and that Sir // il!i.:rn /f ri/i 'ifr rF!..;ded ih-^ faul a'ivow/on to /h/wi» 
and his heirsS, ’vh.o tlv'rur.on Inc.xcc / d^xl in tee, and <»« -d io 
feifed ; that the feid advu'.v/oe, delw ’vded to thed /eiixlant Rfcb-trri 
Peirce \ that tiic chaireh beca-Av v».'id upon die d< ,ith oi Aln'calfc^ 
and th’t afterwardv ICivcr C’o arlrs tgi- r/.-c^.Nn prefented die 
faid SamwaiL^ by I ipfe, who died, /h diet tacvv st belonged to hJni 
the faid Richard Peiftc to prci<.iU, ar-d t'averilcd that King 
Charles the FiR'T died foi.d ,v.;.h 

The other defen:Iant, pLads djc ilf plea by way of iw- 

cufe (for he conld aol. plead 10 the r.ght of the advowlbn) 5 anJ 
that Richard Pei i cc pufented him. 

*^'HE A'r'f’eM'Y (rJ'NERAl. d».'ninds of tlu* Ictt^T?: pa- 
tents of King Cha^'. rrs thf. wivch arc entered in hic'c 

verhaj reciting <\\M ULS .liLi '.AnF’ro gyanJed to the Pari ff 
J'Varvuick^ and his hei»'^, the inan'T of /A\/.o 7 , ar’d ttie ad'/owisn 
thereunto appe!M.lani, n a]:i:nou:i, iie. /.e / crp.GV by the f-itrcth 
part of a knight' > fee, v/inch rci't delcr-vied. to King :,TSs, 
who on the s igiu.*' ntn 'f in tiic Seventh ycio' of histeign, 

granted tlie fams \c S'r i'dr'^ firtt'^'er end Ir/^ iwir? ; and fiat 

the advowfoii (ltd c.i-.vaois come Si> ll’iiiuir.t F^ihjh}:., ^dvX 
his heirs, to when; "iw 'Any did r.ithy and confvni the la 

which grant tiieic n .’'acIwi i -'nitai and clr.u/c Cvatfn'rning all that 
was granted by tn 'm.iv mieth ran; King James; riiiJ 
that Sir TFiUiam /vw/.j^v, by viitue of that grant, ciaini>’d the 
faid Lidvovfoii; thal: up m a va:ancy by thi: f^ath of one .Pc//y 
King JamiAt prvdenteJ Dr, IFilJ:.’ by lap/r ; and aher hi,s death 
Kinc^ ChaulL'S pieie-’.tcd Di, iricLiwai-, agaitdl: v/licrn Sir 
IVilUam FcAjUne brotigbc n qvarc Impedit ; thr.t being at i/ibc, an 
agreement was made, t\rdt Dr, ff'ichhrri i\\Qu\i\ hold the lining 
during his life. Then fcdlov/ thefe words: Kn; w ye thpr f- 
For £ 3 that wc ex ulUriori j ralu'i nojh a concedimu^^ W i l l i f i a!o 

1’ 4 . ‘‘ Fleks 1 ONi;:# 
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Fefkstone, milith advocationem^ donationerr,^ et liber am difp9m 

fttionem ecclefur de Bed ALL quando ct qiicmodo it fliould become 

void, HABE.vDUM to him, his heirs, and alligns,” under whom 
Peirce the now dcl'eiidant claimed. 

This being the cafe upon the letters p<tfents and the pleadings, 
there was a demurrer to this plea, and judgment given in 
the common pleas that the grant made by King Charles the 
Fir SI' was a void grant, becaufc it was c*f this advowfon as ap^ 
pendant to the manor of Bedall^ when it wiis an advowfon in grojs \ 
and if fo, the defendants have not well induced the traverfe ; 

*It was NOW' ARGUED for tJ)e defendants^ that the letters 
patents were good; for admitting tint this advowfon was granted 
by I'HE ryiELN to the Earl of IVcn wifk as oppendant to the ma- 
nor, when it was in grof^ it does not therefore follow ti.at Kino 
Charles, reciting that void grant in his letters patents, can give 
no title to .9:V K^iUiajn r'lckjionc ; for every mi flake or mifappre- 
henfion in letters patents will not tnakc them void ; as for inflance, 
if the king fliould be miflaken in the law when he is truly in- 
formed of the fa<i{, that will not make his grant void. But it does 
not appear that the qvhh.N was miflaken in her grant, foe flie 
was not only fnfed of this advow-fon, but of the manor of Bcdall 
by the death of one Si?non Dighy ; then (he granted it as an ad- 
vowfon appcndafit^ and King Charles the First granted it 
as fuch. I'iierefore it muit be a very immaterial allegation at 
this time to fay that it wms in grofs^ efpecially fince it tends to 
vitiate two royal grants, one of them being made above one hun- 
dred and twenty years fiiicc: fo that though the Queen might 
be miflaken then, yet that mi flake (hall not turn to the prejudice 
of the defendant’s title now, becaufe of the length of time; for 
they cannot take illue upoii it, whether appendant or not, or tra- 
verfe that it was an advow'fon in grofs. Neitiier does the At- 
torney General rely upon this wliolly as his title, but he 
goes on and lays a fcifin in King James and King Charles ; 
he might have begun it in either of thofc kings, which woulj 
have been good to reveft the advowibn in the crown; and there 
was no ncccflity to refert to the feifiri of the queen, fpr it is not 
material whether ihe was faifed of this advowfon in grofs or not, 
or whether ihe was feifcd at all, bccaufe the defendant could not 
take ifllie upon it, or traverfe it : fo that it being not material to 
their title, and they having no way to come at it in pleading, this 
Court will not take notice of it ; or if it do, the Judges will 
expert a very clear evidence that it was an advowfon in grofs in 
the queen, before they will avoid thofc letters patents by a fug- 
geftion that it was not. It is plain, that the queen gi anted the 
advowfon to the Earl of Warwick^ and whether appendant or n 9 t,^ 
is but Jurplufage^ and need not be fet forth : as where tne de- 
mandant brought A FORMEDON in defender {^a) upon the grant 
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of a reverfion to two by fine, the remainder to his aiiceftor who 
was feifed, &c. the tenant would have taken advantage that there 
was no fuch fine, but the Court would not admit it, becaufe the 
nientioning a fine was but furplufagc ; for a formedon in dc~ 
jeender may be maintained without deed or fine, * So where the 
defendant pleaded to an information of intriiiion («), that, before 
that time, Anne Count c/s of IVaywich vvas feifed in fee, and that 
flic, in the third year of Henry the Seventh^ levied n fine to him, 
^ind the heirs males ot his body, the reverfion to the Countejs and 
her heirs, after whofe death it defeended to Einv a K d Earl of IFar- 
wick^ her coiifin and heir, who, in the nineteenth year of Henry th^ 
Seventh^ was attainted of treafoii by acf of parliament : by which 
ftatutc it was cnaL^ted, th.it he ftiould forfeit all his lands fii 
that Hi-’nry the Seventh was leifed L»f the reverfion in fee ; after 
whofe Jeatlj, both the cfiatc-tail and reverfion in fee defcv iided to 
Henry the Eighth \ that on the fifth of in the twenty- third 
year of his reign, it was found by office, riuit the Countefs IcviecJ 
a fine; that flic died feifed of the reverfion ; that it defeended to 
the Earl of Warwick ‘y that he W'as attainted of treafon in the nine- 
teenth yei;r of Henry the Seventhy by force of which attainder 
Kin ' Henry the Seventh was feifed in fee, and died feifed *, after 
whofe death it defeended to He?it y the Eight hy who granted it to one 
Walfi) \ and an exception was taken to this pleadings bccaufc it did 
not appear when the Earl of Warwiik died; tor though it is 
faid in the a£l of attainder that he ihall forfeit,*’ yet thofe words 
veft nothing in the king at common law until death or office 
found; fo that there could be no (eiun in Henry the Seventh as 
allcdgcd ; and if fo, it could not defeend to Henry the E!'jJ)th; 
therefore that allegation being wrong, it made the grant to IValjl} 
vaid ; but the Court was of anothtr opinion, that the pha was 
good in fubflance, for they would not take notice of the teifin of 
jHerirythe Seventh^ and the defeent from him to Henry the Eighth^ 
.for that was altogether immaterial, becanfe Henry the Eighth w^as 
entitled by virtue of the office found, and therefore bis grant to 
IValJh was good. So here the Court will not take notice wlv tlicr 
THE Queen was feifed of this advowl'n cither as pendant or 
in groji'y for when King James and King Charles had pre- 
fonted to the church, and their preftmtees were inflitutcd and in- 
duced, and enjoyed the fame under fuch prefcntations, it is not 
material whether the queen was feifed or not. Nrichcr can it be 
qbje<.^ie(l, that tne defendant in pleading has all edged tliis ad- 
vowfon to be h grojs. It is true, he fays, that bene et verum cjl 
that King Charles was feifed thereof in fee ut de uno gyojfoy 
but‘rhht cannot be any conceffion that it was fo in the Qiteen. ^ 
And Efi..r ail, admitting that the king v/as mlitalccn in the law, J 
yet if he was truly infoimai of the fact, fuch a bare miffake fhall 
not avoid his grant. * Here the leitcis patents cf the 'Queen are 
truly recited, of which he was well appnfed; thvn Ivre Happens 

(a) I. Co. 41 . Mcor. 413 . a. Roll, Rep. II.;. 3. And. 154 . i. Jones, 79 . 
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Th* Kn»e a fdife fuggeftion of the p.-itfiitec, and the King ratified and 

THR^Bmiop confirqpicd it, but did not grant all that was in thofe letters patents# 
#f CHR3TEK, Now if he apprehended that the advov/fon pailed hy this grant, 
fEiRCE, A^D it is his ow n colle^iion, and not what \\\x\ Fallely lucrgcftcd by Sir 
Cook. Willian^, Sto is my Lord (JyuKikn'* s Cnjc to whom 

Hi^nry the ScvcKth gr3n!.LJ aiiiaiajr in tail j and the faine king, by 
other letters patents reciting the former grant, and that in cmfi- 
deratioii of the f'lrrender tiicreof to be cancelled, he was and 
is feifed in ice, did grant the faivl manor to huiband and wife, and 
to the heirs of the huiband, &c. No'w though by the furrtnder 
of the firft letters patents the clhite-tail was not determined, and 
fo the king nf)t feiibd of the manor in fee as he reciied he was in 
the fecond grant, for he had only a rcvcrlion in fee exi'^£fant upon 
the determination of the cfiate-tail ; yet th.a rlaufe, viz. “ by 
virtue whereof v/c arc lelfcd in v/.:s hut what the king col- 
lected to be the confequciice of thj furrend^-r ; fo that being truly 
informed by the p'urrv both of the intail and tlie furrciidcr, the 
mifhikc winch lie ’.n.i'lc ‘j'. tiie l:rv' being no part of thr corifidera- 
tion Hiall nor avoid hi' grant. But admicring, in the prefent cafe, 
that THE f^EEN was miiiaken in her grant, and lb it became 
void, yet Ki vo Cn \;iLrs having recited the fame by other letters 
patents, and having granted this advowfon ity Str U' illiam Fal'Jione 
and his heirs, non objtaut. aH'juo defend u ail qulhui dcfctlibui in 

THE (^jeen’c* grant, he has a good tide by fuch grant, for other- 
wife thefc* words li.:nify nothings ; but t!ic natural fcnlc and mean- 
ing of them is, that if tiic giv.iu of the <mcen was not good, yet 
this fliall be a good grant to the patentee, 'rherefore it is a good 
rule taken in the F.orl of Cntnha Land' s Caje (/;), that if the king^s 
grant may be taken to :\/o intents, one of which may be good and 
the other not, it ihall I'l. tonlfrued lu iuch an intent that the grant 
Comb# 50S, elFeCl (. } : a,‘> if he grant totnni iiltfd mamrium fuumy 

h * 5 - ^ 5 - Jive totam lllcim 7 , ihaanrc ji adi'ocatFinen^ now if he had 

a manor and no rcvStory, o: an ndvowlon and norc£lory, or a manor 
or a reclory iinpiopriatc, )\.t that which lie had lhall pafs, becaufc 
it was the cfFech of the gianl. So here, whether the advow'fon 
was appcndarii or h: it is noi miUcrial, for nothing (hall pafs 

* [ 3O- ] but w'hat the king had, 

In ^u£irc‘ipqo.b7, Afterwards in Hilary 7 trm the Court gave judgment, 
if t tic be m.ulo Two Judgcs wcrc of Opinion agaiiift the judgment in the 
tot’ieadvovyion, common plcas, not upon the matter in law, but for the variance 

by virtue of kt^ i ^ * 

lers p.Utnt siant^dto e3q.ui*<f, ami kcniomt," aiui upon ic appears that 

tile £»-rdnr was mvic “ to knight,” the 'u^t.ivc: is l.itai, icr it cannet be inte^Hlcd that A, in the 
pleadings, and A .n the Liters patent, aie the iame peil'^n j “ btighr' being a n«.''ne of dignity, and 
'y ejqmn'^ 2i name cd wojfliip. — S. C. Car.h. ^40 h C. 2. Salk. 560. Reg 287. Cio. Cai. 205. 
Comb. 6 r. 188. Latch. 161. 8. Mod. 84. i. Salk. 7. 50. i. Show. 30.^. 3. Bac. Abi 613,624. 

Buc. Abr. 2 1 1. 

(j) 6 . Co 155. Hob. 224. 7 Roll Rep. fr) Dav. 45. ’7. Co. 14. 4. Bac, 

277. 360. L.nc. 3. 7.9. 76 112. Abi. 213. 

(/') 8.^0.167* Lam , 59. 
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between the pleadltig and the letters patent s ; for the defendant has 
fet forth a giant nnade to IFilUasn FtcLjlQnc^ tunc armigkro, 
poji a Mil. rn, and upon cyey of the Icircrs p/.trnrs it is to irillhim 
Feek/iorie rJ!;iTl. Now he could not be a kniyj^t and cfqiiivc at 
the fame liiue. Knight ’’ is a word of dignity and part of his 

name, but is not; .md fo are all the old authorities (a)^ 

A BISHOP entered into ?. bond; the obi^' ec v.as then an epi'iirc^ 
but was afterwards made a knigH^i\iu\ Cui d \ anncHiunof debt was 
brought againft the bifhop by the plaintiflF, ns executor of fuch 4 
one ejijuhe^** which was according to the bond ; but Rickmill, 
Chief JuJIice of the common picas, gave judgment, that the writ 
fbould abate, bccaide he w’as net n.iiicd So wherQ 

the heir apparent c-f tnc Uarl of Sh. tirlh:rry brought an aflioii by 
the name of f'jhn Tai!‘'}i knight^ and pending the fuit his father 
dicil, the quettion was, Whether the writ fticuld abate becaufo 
the plaiiitih’ was then an cayl?\ Pric rr r, Lhief Ju/hee of the 
ComnK'ai pleas, held that it fhould not ; but it was lor this reafoii, 
becaufe his diginty defeended to him by the aei‘ of (rod [c ) ; but 
if it had conic to him by the a6t of the i.in ,, it had been other-* 
wife. It is iikevvife fo where there is an ad lition of kuii^ht when 
the perfon is not knighted, as where It is omitted when he is really 
fo (d) ; for in both cafes it is void in pleadings or grants, though 
not in a conveyance [e) : and the reafon is, beenufe Fiifjt being 
made part of the name of the gtantce, when in truth he v/as not fo, 
he cannot be intended to be the fame peifon mentioned in the 
grant. As to the Lord Ej:Fs Caf f/‘), w'ho had a giant made tq 
him by the name of Ralph Ever 7 ;/ /j/-/, L ’Rd Eurt, when 
he was not at that time a knight \ it is t»-iie, it was hehl good, 
becaufe jatis coitjhit dc pcrjonii by the addition of Lo^d E ler r, tor 
there is but one lord c'f dnt name in Eiighind^ and therefore the;. 
adiJiti<'n ot Xv/Zy/?/, thougl) falie, fhall net vitiate \h-j tiuc delerip- 
tion of the perfon. So if a giant (liould be naide to Jot;n InJ/jop 
of IVlnton^ wlicii his name was the giant is go<;d ; for 

there is but one hij'h'jp oj IVi.itGUy and therefore b.e is luxiieieiilly 
tjefciibcd by that addition ( , ). 

* But Holt, Chief Ju/iice^ and RgIvEBy, fnfice of the king's 
bench, whereof opinion, that this was a good gr.int in 1 iw ; lor 
they did not fpcak to the va. uhue between tlie pL.idin s .aul the 
grant. — "I'hcy held, that it was nt't rnattidal to ailed n’ tile exaXt 
jime when the Queen was feifed of tliis advowion In ; it 
is fufficient to alledge a jeifin gcneially; and t-ici\i. re an calno'iiou 
of that which is immatcnal will not Iielp., As in debt ujioii bonf], 
conditioned, that if the plaintifF did not depart out ol the de- 


(/»') 2 Ji 'l. <^04. Ero. Abr.^^Afidi- 
tif.'g'pl. 5^. 

” {b) ycai ^ook, 7. Uir. 4. pi. 7 14. 

H(u. 0 . pi. 25. liro Abi. ** Njfmc,” 

pi. 33 . 

(f) Year Book, 22. lien. 6. pL 29. Tro. 

^br.« Nofm.*,’’ pi. 6 i. 


{d) Cu’ El La'cli. 161. Ilutt. 41. 
Lil. Rip. iSi Jor(">,2ii;. 

(') Lon, On in to, tu6. h S. F-Z-a*. 4. 
pi. 23. Bro. Abi. “ G'ranru,” pi. 50. 
?. R' n Ai>i i 9 J-\ 

{j ) Cio. j.ic, 24c. 
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fendant’s fervice without his leave, &c. then if he paid the plaintiff 
one hundred pounds within twenty-eight days upon demand, the 
^ bond fhall be void ; and the defendant pleaded, that the plaintiff, 
on the fourth day of ATay^ in the thirtieth of ElizaL^.h^ departed 
out of his fcrvice, and without his leave; and the plaintiff replied, 
that on the fixth day of Septanber^ in the fime year, flic departed 
with leave; and that afterwards, on the fourth of OSfober^ rfie de- 
manded the hundred pounds, which the defendant refufed to pay, 
ABSf^E HOC that flic departed on the fourth of Alay without 
leave ; ami it happened that the demand was laid to be the fourth 
day of 0>4oher^ and the writ was tcjledow the eighteenth Odober^ 
fo that there was n.ot twenty-eiglit d.iys between the demand and 
the a6lion brought; yet the plaintiff had judgment (^/), though 
upon his own (hewing he brought the aclion fourteen days too 
foon ; for the illiie was upon the departure, and the demand in 
the replication was altogether immaterial, and therefore (hall be 
rejected as furplufage (/^ /. Every thing in a grant fliall be in- 
tended to be good, if the contrary do not appear. As in debt 
upon the ftatute 2 . Ehw.G. for not fcttiiigout tithes, the plaintiff 
declared (e), that the defendants were occupiers of one hundred 
and twenty-eight acres of meadow in Radley^ and he derived a 
title under letters patents of Queen Eliza heth to himiblf for 
life, out of which, &c.; the dcEndant craved oyer^ £5fc*.; and it ap- 
peared that THE QiJri' N demifed the tithes of certain lands in 
Bremer t’ and Bar ion Bnmeiey in the paiifli of Radley^ but did not 
mention the hundred and twenty-eight acres, &c. yet, upon de- 
murrer, judgment w^as given for the plaintiff, though it did not 
appear that the titius of one hundred and twenty-eight acres were 
granted to him by thole letters patents ; neither was it averred 
that thofc acres wcic any ®f the lands mentioned in the letters 
patents, becaufc the plaiiit.ff had allcdgcd that the Queen 
granted to Kww pra^didas dec'ifnas^vA'ich v/as a (lifficicnt averment 
that thofc tithes p;ilTcd by that grant; and if it had been otherwife, 
the defendant ought to have pleaded quod non concejjlt* 

Then as to the other matter, this advowfon might appendant 
when the Earl of Warvjick had it, and it might afterwards be in 
grofs. It was certainly once appendant to the manor : and this 
appears in my Lord Cokers Entries {d) ; for there we find that 
one Digby was tenant in tail of this manor, who committed trea- 
fon, and the church being void, THE Qlteen prefented, then the 
advowfon muft be in grofs ; the tenant in tail was afterwards at- 
tainted, then it became appmdant again by rcafon of fuch attain- 
der, for there was no ac4 done to fever the advowfon from the' 
revel fion in fee. But if it did not appear to be appe7idant at the 
time of THE Queen’s grant, yet it will pafs by that grant of 
Charles the First; for it is granted in full, exprefs, and 
large words, without any manner of refiriftion. And there are 

(a) 2. Leon. 99, (0 Cro. Jac. 679. 

(i) Hob. 71. [d) Co.Ent. 477. 

llpnger 
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ftronger cafes than this, where the king's intention appearing to The KI^^« 
pafs an intereft, though there happen a fault in the grant, yet it 
ihall pafs accordingly. To inftance in fome, viz. as where Ed~ Chistee^ 
ward the Second [a^hy letters patents granted die caftic and manor I'ETHrCt ANt) 
of Skipton in Craven to Robert de Ciijffhrd in tail, and Henry the Co©*. 
Sixth granted reverjionem pra^d. cajiri inanrrii to 1'homas 
Lord Clifford, necnon cajirum et mnnerivin pr^vd. ; now if the 
eftate-tail was good, then he had granted the reverfion only ; if 
not, then by the words “ necnon cajlrum et mancrium preed.'^ he 
granted the pofleffion. So a grant of a manor, though it be nof 
really fo, but only in reputation, is a good grant (/>), and the 
manor will pafs. There are many other cafes in a * he Hooks 
where the king's grants have b(ien adjudged good, and manv fa* 
vourable conftruftions liave been made by the Judges to fiipport 
them ; as where the furrendtr of lands in SuJ/ex was made tlie 
confideration of the queen's graiit, when in truth the lands were 
in EJfexj and fo the county miflaken, yet the grant was held 
good (f), bccaufe a mirprifuin In the lecital of a thing Ihall not 
make the giant void. So likv’v/ife where Edwjrd the Sixth (d) * C 305 1 
“granted totam illarn rcfiortcim de p^L'Eacnmncs dcamca^^^ c. qua; ^ 
quidem oninia et fiagula prainijTa are of the true yearlj value ot 
“ thirty-two pounds,’* and at the time of this giant there was a farm 
in the parifh of Dalc^ in leafe under a yearly rent ; now the words 
“ qutff quidem omnia., ^c.” refer only to tithes of tliat yearly value, 
and it may be the king intended to pafs no more j yet having 
granted totam illam rci^lo) Jam generally, it was adjudged that the 
tithes of that farm fhould pafs, though it madcic more than thirty 
two pounds a year. 'I'lie true way had been to have taken 
ifTue upon the traverfe (t-). 


{a) 8. Co. 166. 

(/-) 6. Co. 6-,. 

(f) I. Roll. Rep. 23. 

{d) 2. Roll. Rep. 118. 

(e) The judgment of the Common 
Pleas was affirmed by Holt, Chief Juj- 
til f , and by T u R T o N and E y r r , jujiio s, 
5. C. 2. Salk. 561. S. C. Skin. 6^4 the 
tjirec Judges being of opinion that the 


njiuirce (Vide ante, 302.) was fo gre..t 
an obflacle that they (.ouM not toiiit aS 
tlicnientsol the cauft*, anl tliat loi tins 
defett THE rL 7 A \v:s ill S. C, Ld 
Ray. 305 But a vm it of ertoi wa'^ brouy.ijt 
m pailiaintni, and tins judgment was 
reverfed. S. C Sliovvci, Caica in Pari. 
224. S. C. 12. Mod 187. 


Gatchoufc again jl Row. 


Cafe 1 38. 


l^RIT OF ERROR on a judgment in th- Common Picas, „ 

^ ^ in an adion on the cafe upon an indciiti,nui afjumif.t and on three fcvcral 
quantum meruit.^ brought by Gatchoufc for m drink, ^c. which piomifcs, the 

the defendant had when he ftood for burgefs fo- S tod bridge, Hating evm^ 

^ que et\am the 

The declaration ftated three feveral promifes, the laft of which afortfaid defen' 
was thus, cum vic ef lain preed. (the defendant) in c ofifidc rat tone 
“ that the plaintiff at his lequcft had found and provided for him *'provi- 

ded goods, &c. juper fe rjji'tnpjit is good after vcrdift. — S. C. 2 Sallt. 663. S. C. Comb. 404. S. C. 
Ca4th379. S. C. i. J.d. Ray. 145 Cro. Eliz 79. 147. 660. Cro. Jac. 504. i. Sid. 305^ 

3. Lev, 55* I. Saund. 6. 6. Mod. 227. 260. 7. Mod. 143. Lutw. 234. 2 Ld. Ray. 1317. 


“ meat, 
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** meat, drink, &c. Juper fe nffimpfti^^ and does not fliy that thd 
Row. defendant fupe^fe ajjiimpfit. 'I'his caufe was tried at the aflizes at 

Winton^ and a vcrdid for the plaintiff Gatehoufe^ and entire damages 
given. 

It was now moved in arreft of judgment, that the laft was avoid 
proniifc, bccaufe it was not allcdgcd that the defendant had promifed : 
fo that poflibly a ftrangcr might make the proniifc, and then the 
defendant is not bound by it. It cannot be taken by intendment 
to be the defendant, bccaufc it is the very gijl of the adtion, and 
lince the jury have found that Rovj fuper fc tjjfumpfit ?ucdo ct for^ 
and have aflelicd entiic damages cccafionc prc€ 7 nUjoruni^ and 
every pi t'-pile being a dHlmel: declaration, and one of them being 
wrong laid, it is tberete-re Jiauglu. As for iuilance, in afjhrnpjit 
the plain- Ifi' dcclaicd that in confidcration he would marry 
the ilefcihlant^ daiigliter, fperje ajjuniplit to pay the plaiiitift’ one 
hiindicd pountK. l-pon non allunfffti [ilcadcd, the plainlifF had a 
vcrdii^i; buL the judgment w'as an died, becaufe it was noL alledged 
that the ddciidant jupet fe which is this veiy cafe in 

[3061 point- ^ I’his niii'hr Iiave l)cen gpxd m an indebitatus njjhnpfit (b)^ 
bccaufe where tlicic is a debt, the law fixes a promifc upon th^ 
debtor to |My it. 

To which it was anfwered, that if the confidcratlon be void, 
then the^ ^ h.i\ e not givt n damages for it, for they cannot give a 
vcrdi<fi t ithcr f :r i\) premife, or a bad prenife. As to that cafe in 
Cnhe beforL-nicntionul, theie were three perfojis named in that 
declaration, of which the defendant’s daughter was laft named, and 
the words /upe^ fe afbpipfit immedrately following might relate to 
her, v/hich was I'lC icpfsu (d' that judgment; but here there are 
but two p-dc!'^' j'apiud, fo that when the plaintiff dscl'U'es againft 
the defendant it niiift of nccedity be intended, that the defendant 
Canh. 6, 86. ajfimpfii^ and nobodveh'e, becaulc ihe cojuideraiion arifes fromhim, 
304. ^ th<jle wo’fiN t 'ifihjur rtiani in the lliird promifc couple that 

.i49.2>4 ibiitence to the in if. Ji it hjd been, that the p]aintiflA^w/«/y;/ to 

1. Vent. 122. P^y hipifclf, ic li.id been good «iiLi,ra verdiv^t (c). So if there are 

3. Lev. 336. ieveral cojibderations allcdgcd in one declaration, and one of them 

lUlesj 295. is fulhlcient, though the other aic wTOiig, both as to matter and 
form, yet the d..cl iration will be good {d). So where an afj'umpfit 
was brought agaiuft an executor upon the promife of the t^ftator, 
and the defendant pie.ided, that he hwfcJf Jio lv:ch promife; 
after a verdiil it lhall be intcivled to refer to the promife of the 
teftator (c), ' 

Afterwards, in Hilary Term, the plaintiff had judgment, it 
being after a verdict. 

(a) Cro. Eliz. 935. S. C. Noy. 50. {d) Cro. Illz. S48. 

(A) 1. Salk, 23 28. (r^ I. Sid. 292. L.^tch. X25. 

\c) I. Si.'*, 306. 2. Vent. Xi}i, 




Warfopp 
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Warfopp againjl Abell. Cife 139. 

Trinity Term^ 8 . IVilL 3 . Roll 594 , ^ 

^ N trefpafs and eje£lineiit for a copyhoid, upon the demife of The admittance 

^ ^{ohn Spencer, the jury foujKl a fpeciri- veidiet; fir 

J ^ ^ ^ I'ft of a copy- 

The fublhincc whereof w’as, I'hatyi?/';/ Suencer piirchaf:(I this tft.iteisthe 
copyhold, and on the twenty- third of O::iojtr^ in the year 1652, of 

took a furrender thereof to the uie of hiini'elf for life, tlun to Aiic'e 
his wife for life, and to the lui vivor ot thcni, and alter tlieir dc- ^ ^ 

ccafe, then to the uf: of the. laft will of the faid y^/jn Sptucer^ and ! ;',owrU 
for default of fueh wall, to his own right heiisi thjt he wvs Cw. fac. 31. 
admitted, &c.; that he niude u vvdl, and deviled all his whole elLit e, 4- 22. 

both real and perfoiiaJ, to Alice hi.-^ wife, after his deceal'e, the 
remainder to be divided betweai his iLiaiioiis on hotli lidis, ac- 
cording to the diferetion of his exi’cutors, and died ; that , Modi 102. 
the executors entered with an intent to divitie the elf are, 120. 
puiTuant to their will; but riuit ihey weic not adinirted to this r 

copyhold. * L 3 7 J 

The qiieftion tliereforc \va^, What effate was veffed in rhciii 
before admittance, and wh it palled by this wdl ? 

And IT WAS HELD, that tlie admittance of tenant for life upon 
a furrender, is an admit unce of ihofc in remainder. 


Bennet againft Talbot. 


C.de 140. 


T respass. The plalntlfF declared ile phiclto quare t;/ ct at^ionabJe 
^r??iis claiifum Ipfius (the plaintiff) frrglt vi Intru'eit; et her- 
ha?n pedtbus ambnlando concukavit et non avei Ih bolus et ^’^jllIs 
GIG eat his grals ; necnon that the delciidaiit hung an mien or .,na therefore a 
tradefman, viz, a clothier, iiJtui'c it ibidem^ in eJaujo prnA, daj .ration im 
venatus fuit^ ct alia enormia ciintulit\ lontra paceui^et contra formam contain* 

ftaiuti^ iffc. There was a general verdiet for tht plaintilf at the 
^rr ^ c r/z ® common lawi 

affizes at Sahjiury. ^ 

It was moved in arreft of judgment, becaufa part of the adtion -* 

was for a trefpafs at A/n/, aivJ part upo:.‘ tne fiaii.ic \ and ^3 dtfcrilungtljc 

having concluded contra formam Jlatuii^ that g(X"b to the whole. civi..iid,tiir,wt7t,, 

01 thurj as ;in i^fi- 

The ftatute 13. Rich. 2. c. 13. enatT, that no layman who no? ticd frnan^ 
has not finds of the yearly value of forty /hillings, nor cle k* for m the 
who has not ton pounds a year revenue, /tudl have or keep a Rroimds ct tlie 

“ g>-ey!.ound -ithoujh 
The ffatute 22. and 23. C:r, 2 , r. 25. provides, “ That perfons comlude 1^- 


“ not having lands, 01 fjme other clfate u! inhui’ance in their own 

plaintjffiii inLjtlcd a\I:ou,j 3 tlic djinaKt * -sre under IcU) Hnll.ngo, loi the 4 and 5. //'»//. ^ 

Mrnyj c. 23 i' iO I') .. ’cpcji ce th'- 22. -tiid 73. La?. 2, c. 25 a') to c'fn — S, C Corny. 26. S. C. J, 
Ld. Ray 149. S. C. 1. Sali: 2 12. S. C C Wj. 4r.c. S. C. 382. S. C. 12. Mod. 111. S, 0 , 

Holt, 661. Vent. 103 8 2. Ei. Rep. 9OO. 4. iJac. Abr. 96. Sa>tr’!> ColU, 54. Hulf 

iocRon C:>iT>, 91. 2. V/iU. 70. 

“or 
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or wives ri^ht of one hundred pounds a year, or of one hunf-^ 
died and fifty pounds a year for life,- or for ninety-nine years^ 
fhall not keep guns, &c.” 

And by the ftatute 22. and 23. Car. 1. c. 23. it was enacted, 
‘‘ That if the jury find the damages under forty Ihillings in a6lions 
oftrefpafs, the plaintiff fhall recover no more culls, and if mor (5 
“ colls are awarded, the judgment (hall be void.’* 

By the ftatute 4. and 5. Will. c. 23. it is enafted^ That all 
and every law and ftatute now in force for the better prefer- 
vation of the game, Ihall be duly put in execution” (a). Then 
there is this claufc, “ And whereas great mifehiefs do enfue by 
“ inferior tradefmen, apprentices^ and ocIit.r difiblute perfons neg- 
o T lefting their tfades and employments, who lollow hunting, fiin- 
^ E 3^® J other game, to the ruin of thcmfelves, *^.nd damage of 

“ their neighbours i” foriemedy whereof be IT ENACTED, &Crf 
that if any fuch perfon, as afi)reraid, ftiall prefume to hunt, hawk, 
‘‘ filh, or fovvl (unlefs in company with the mailer of fuch appren- 
“ tice duly qualilled by law ) fuch perfon or perfons Ihall be fubjeil 
to the penalties by this atit, and fhall or maybe fued and profecuted 
“ for their wilful trcfpafs in fuch their coming on any perfon’s 
land, and if found guilty, the plaintiff Ihall not only recover his 
‘‘ damages, tiier< by fuftained, but his full colls of fuit, &c.” 

Now this claufe is a repeal of the ftatute 22. and Z'^.Car.l. c. 23. 
which gives no more cofts than damages. As to the matter of 
colls, it was iaitl, that this was an independent claufe. The plaintiff 
Ihould have declared that he hunted, being an tnfei'ior tradef^ 
man (^), v/hich had been fufficient to entitle him to cofts upon .a 
general law ; and the bell way had been to omit contra formam 
Alin 43. jiatutk As for inftance ; one was indiiSled for ftabbing anoth«\ 

I. Hale^sP. C. ^nd two Others for being prefent, and abetting, and conciudecL 
r<7?7/r^7 formam Jtatuti \ they were all found guilty, when it is plain 
5 *. P. C. th‘^t he couldonlv be fo who gave the ftroke; yet that indi6lment was 
g. 30. f. 7. held goed, became they might have been found guilty at common 

s.H 4 e 344. law upon the fame indicLiirent , for the ftatute does not alter the 

nature of the offence, but takes away the privilege of the clergy 
allowed by law, and need not conclude contra formam Jlatutu 

Bur this being moved in Hilary Term^ THE Court was of 
opinion, that where a ftatute makes an offence, the conclufion 
mull be contra formam Jiatiiti. But this was an offence before 
the making that act (^), which only repeals that claufe of the 
ftatute 23. Car. 2. c. 23. and therefore, though the declaration 
concludes contra fo 7 '?nam Jiatiiti^ it is well enough. 

And fo the plaintiff had judgment nifi caufa^ 

(a) See 5. Ann c 14. 9. Ann. c. 25. (r) Allen, 43. 

and 3. Gto. t. (. i r. (d) 2. Bl. Rep. 500, See x. Term 

W IJI. Com. 215. 2. Wile. 70. Rep. 334, 

Brace^ 


HaxitcT 

againfi 

Tai.bot. 
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Bracey agaitift Harris. 


Cafe i4Jf - 


^RACEY was fummoned before Commissioners of Bank- Commiffloneflif 

RirPTS, to give an account of the bankrupt’s eftate. banirapt* 

° cannot jflc a 

The qucflioiis demanded of him were, perfoncxamioe^ 

bcfor ilictn. 

First, To give an account of all maturs which he knew con- « wUt he 
cerning the faid eAate. “ knows of 

mattery C0Ht 

Secondly, * When and in what manner he aided and abetted “ ccrnmg th« 

the bankrupt in carrying away his enc£tbj or in embezzling 01 “ bankrupt’^ 

concealing the fame ? !! e^Ute^ * fyf 

=» “ it « too gpfip 

Thefe queftions he refufed to anftvcr, becaufe the first was norinwhg^ 
Uo general^ and the second was to accufe himfelf\ fo that he 
would be liable to the penalty of double the value of the goods ruptto«»ftfi»/i^ 
which were concealed (a): he was willing to anfwer what he fj-rffj, for jf 
could at prefent, or to any particular qiieftion which the commif- tends to 
fioners fhould a(k. But upon his refufal to aniwei thofe two o** 

queftions, he was committed. 

Having brought a ial^as corpus^ it appeared, upon the return, 
that the warrant of commitment concluded, that Braccy (hould be « 
committed ** until he conform to the authority of the commiffionersJ'^ 

This was now alledged to be a void commitment, becaufe they dliiii^c?f*f^ 
have a fpccial authority given them by the ftatutc i. Jac. i. c. 15. tl e words of tlie 
^ that if the party {hall rcfiife to be fworn, and to anfwer fuch ilamtc ought 
‘‘ queftions as fhall be miniftered to him, that then thv, commif- 

iioners, or the greater number of them, may commit the perfon ^ ^ ^ 

« refufing to prifon, there to remain without bail, &c* until he 

fy^it to the commiffioneri to be examined^ and no^ “ till he con- s C Comb 390.’ 

« foniKo the authority of the commiifioneis and therefore it b C Sett * ^ 

was moved, that he might be difcharged. * 

S C rloLt, 94* 

To which It was anfwered, that, as to the general queftions, the Vide poll. 368. 
ftatute does not give the commiilioners power to afk luch quef- 
tions, even of the bankrupt hi mfclf, and that the conclufion of ®y* 99 * ^ 

the warrant is well enough, for the words of the aft are, that 2 stra. 880. 

** the commiilioners may commit till he fubmit to be examined*^' 1005. 
which is a confequence that he conform to their authority* * ’ 

But THE Court feemed to incline, that the party need not pajr Co Ran. 
a univeii^ obedience to the commvffioners, fo as to anfwer all 
queftions, but only to anfwer what he knows concerning 2’ Hawk, P. 
carrying away of any part ol the bankrupt's eftate by any perfon, ch 16 f 18. 
but not by hiinftlf(/ 5 '). But for that fault in the conouiioa of 1 Term Rep, 
the warrant ot comniitment, Bracey was difcharged. ^51 J 


But 


(<j) By the iHtute 13 ¥ 1 % c 7 
fee $ Gio ^ c 30 

(/•) Ste Miller s Cafe, 3 Wils 427, 
ft, Rep S 3 i. Langlioin’i Caft, 2 

Voi,. V. 


B1 Rep 919. PrefcotCs Cafe, 1. Borr, 
1122 ind Pedley’s Cafe, Cook*5 B. L. 
480 Cafes ir Cl own Law, a68. 


Jones 


U 
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attorney of 
J^CoHmnnl*/ as 
- wiio is futd in 

^IttJCirtg^s /itKth, 

•tnay, notwith- 
itandingtheliip 
jfMofltion that he 
Is m the ctiftoiiy 
wf the marjhalf 
lilead his yrmi- 
Ugc in abate- 
menty provided 
he has not ad- 
mitted the jurif- 
ttidion. 

S Ci Ante, 125. 
S. C. I. Salk. 1. 
173. 

S.C. I. Ld. 
Kay. 135. 

1. Vent. I. 

I. Mod. 10. 
Comb. 319. 
Carfh. 126. 363. 
Stra. 191. 837. 
S64. 

9. Ld.Ray.1567, 
9 .J}l.Rep. 1085. 
I. Wils. 306. 
998. 


97. U. 6. 6. a. 
9. RoU. Abr. 
975* 


* Jones Bodiner. 

UaJlerTerm^ S. Will, 3. Roll 382. 

A n aclion of trefpafs wa.s brought in this court for taking ffiff 
pld inti IPs (keep. 

The defendant pleaded his privilege^ as an Attorney of the 
court of Common IMcas. 

The plaintiff replied, ^ml per aljqua praalkgat. Curia hie 
a cognition e placitl pr^/l, repelli non dtbtt^ quia did t quod preed, 
WiLLiFLMUS Bodiner, tempore exhihitionis btlla ipfius^ (the 
plaintiff) Jllh 25 die Mail aum regni dom, IVilPi tertii nunc regis 
Anglia^ tkc. odavo^J^uit in cujh lia Mar, Marcji, dom, regis coram 
ipfo rtge cxijlen, fciRt apud IFeJhn, prad, in com, prad, ad feSiam 
cujufdamQATHEKitiX. Maderist vid, in quodani placito tranfgr, 
et adtunc et ibidem per curiam p 7 a*d, idem Willi ELMOS t radii, 
fuit in balitimi in pladto prad. ad fedamdidaQATWEKW^M prout 
patet per recordum hide in curia ditii domini regis coram ipfo rege 
nunc hic apud JVeJhn. prad, remane tu Super quo prad, (the plain- 
tiff) pojlea JdN eodem 25 die Alali anno ottavo JupradUto (placito 
prad, prafat, Catherine intnime deUrminat, exijien,) fccundum 
conf hic a tempore cujus contrarii memoria hominum ufitat, et appro^ 
bat. hi Ham fuam vcrftis pra'd. Willielmum in curia hic exhi^ 
butt prout ei bme licuit : et hoc paratus cji verificarcy unde petit 
judicium^ et quod prad, Willielmus ad blilam fuam prad, ref- 
pondeaty tfr. B. Shower. 

Demurrer, and joinder in demurrer. 

It was insisted for the defendanty that he being in cuf- 
tody of the maifhal, fhall not hinder him from pleading Bis privi- 
lege of an attorney of the common pleas ; and to prove it, a cafe 
was? cited out of the yiar-^Dook (a), which was an acStion of 
trefpafs brought in the king’s bench, fuppofing it to be done in a 
fi'anchife ; and the bailiff of that franchile demanding cognizance 
(which is the lame thing as privilege) it was oppoled, becaufc it 
was not claimed whilft the procels was continued j but the Court 
was of opinion, that it might be demanded at any time. 

T HE Court. It is by compulfion of law that the defendant was 
in cuftodyof the marffiaJ,and therefore he fhall have his privilege (h) 
of attorney of the common pleas ; but if he had admitt^ the 
jurifdidion of the court of king’s bench, it had been otherwife. 

Judgment, that th^ bill fhall abate. 


(a) 22. AITize, pi. 83. 

Year Book ^27. Jii/t, 6. pi. 6. a. 


2, Roll Abr. 275 


Nwris 



* iTenti, 8. Will, j* In S* It* 

* Norris Mawditt. 

Michaelmas Term^ 8 . Will. 3 . Roll \6g. 

ItXrRIT OF ERROR on a judgment in the common pleas, 
in an aftion of debt brought upon the ftatute 23. Heft. 6. 
C. 15. for a falfe return of a burgefs to feive in parliament for the 
borough of Liverpool : the adlion was, ad rcfp 7 iU€r:du?n tarn dom. 
regi quam (to the plaintiff) qiii fcquitur^ ^V. 

The ftatute ena<r:s, “ That if any mayor, &c. fliall return other 
than the perfon chofen by the biirgefles of the borough where 
fuch eleftion fhall be made, that he lhali forleit to the king forty 
pounds, and alfo gives an a(flion of debt for forty ])ounds againlb 
fuch mayor, &c. his executors and adminiilratois, to ajiy perfm 
‘‘ chofen and not returned, or to any other perfon who, in default 
** of fuch burgefs fo chofen, will fiie for the fame/’ 

The plaintiff declared, that the town of Liverpool was an ancient 
borough, out of which two members were to be chofen to ferve 
in pailiament by thofe burgefles there, who have a right to vote \ 
that upon the death of the Earl Riversy his honour defeended to 
the Lord Colchejhry who ferved for that borough and that, he 
being removed to the houfe of peers, a writ ifllicd out of chancery, 
direaed to the chancellor of the Duchy of Lancajlery ^c, wiio 
direfled his writ, under feal of the county palatine of Lane ajhvy to 
the flieriff of that county, commanding him to cauic another bur- 
gefs to be elefted in his room; that the flieriff’ made a precept to 
the mayor, &c. of Liverpool^ commanding them to proceed to an 
deftion, &c. ; that the plaintiff, on fuch a day and year, was, and 
is IfHls free burgefs of that place, on which day he was chofen a 
burgefs to ferve in parliament for that borough, in the room of 
the LordColcheJler\ but that the defendant had returned J/r. Brc^ 
therton. There was a judgment againff the defendant by default, 
and a writ of error brought, and the general error ailigned. 

And now feveral exceptions were taken to the declaration. 

First, As to the perfon fuppofed to be eleded, he lliould have 
averred, that he was none of thofe excluded by the act, as IherifF, 
lawyer, merchant, or infant j for the authority given by the a6t is 
limited both as to the perfon to be chofen, ana by whom the choice 
is to be made ; and the plaintiff* had not brought himfeif within 
either. 

To this exception it was anfwered, that it is fufficient to fhew 
that the plaintiff’ dehito modo fuit ele^fusy and he need not fet forth, 
that thofe who chofe him had a right to eledt, or that he is not a 
perfon excepted, and the rather becaufe the action is brought agaiiift 
the defendant for a WTong done. 

V 2 Secondly, 



Whcthtfrll' 
^ declaration oft 
the 23. 1^’ 

c. 15. fora 
return of 
election 

burgefs to par* 
Jiament, it is 
celTary to 
that the perRiii^ 
elected was pht 
one of thoft 
fcr.ptionsofpsN 
fons who ar« 
excluded by the 

aa. 

5. C. 

j. Mod. 145, 
146, &c. ,, 

2. Lev. 1 14. 
Follex 470. ' 
Fared. 13. 

6. Mod. 45. 

3. Keb. 365. 
380. 664. 

l. Sail:. 19. 

2. h -u.. 503, 

504. 

1. ..^(lOW. 353 *^. 

4. Med. 129. 4' 
Comb. X94. 
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- A^jedi^wii^on * Secondly, This aiSion is founded on the ftatute 23. 

c. 15. which directs how and in what manner the fheriff, after the* 
^refted ^he v/rit, (hall make his precept under h‘is feal, viz, to 

to m*iiyor, &c. (reciting the writ) and commanding him by the 
X w/rypr, to faid prccept (if it be in a borough) to chufe a biirgeft by bntgc]fss* 
^fe a burgefs But this precept, fet forth in the declaration, is directed to the 
g the difcrect f^ayor to chufe one burgefs of the difcrcct men of tlic borough, 
wu”h ^ burgcflbs^\ It is not enough for the plaintiff 

alSughthefic- to fay, that he was a free burgefs on fuch a day, itc. and that he 
irt/donotdireft was chofen on tliat day; for he ought to fet forth how, and by 
uie choice, pui- whom, either by the burgeflls, or by virtue of the precept direfted 
(uantto the fta- mayor and burgeflbs, which gives them power to chufe* 

^ The plaintiff* might have waived this attlon of debt^ and brought 
one for a falfe return \ but having founded it on the ftatute for a 
film certain, and not purfued the dircbboiib on that ftatute, he can- 
not come at the penalty. 

As to this objeiSion concerning the form of the precept direfled 
to the mayor, to chufe one biu gelt, without laying ‘‘ by burgefl'es,’* 
and fo nor purfuant to the ftatute, it was laid, that no advantage 
(hall be taken of this omiffion now, as it might, if the precept had 
been void of itfelf ; bccaufe the mayor is bound to obey. It is like 
the cafe of a flierift* who levies goods upon a juri facias without 
a te/iatuniy and upon an adlion brought agjiinft him, it will not be 
allowed that he fhall take any advantage of an iiiegular procefs. 
But by returning Mr, Brotherton,^ he lias admitted the precept to 
be good, and when he took it as fuch and executed it after a wrong 
manner, he mull be charged with an adlion. Neither is it necei- 
fary for the plaintiff* to mew that he was cholcn by virtue of that 
pi ecept ; for he allcdged, that he was chofen loco do?nini Colchefler^ 
and that is fufficient. ^ 


The Court faid, the precept was well enough, for it com- 
mands them to chule burgelfes eodem hurgo^ which is more than 
what the law was before the making of the a£l. 

A declaration on THIRDLY, 7'he adlion is not well brought as to the form in 
23 C.15. the commencement of it, for it is in debt, tarn pro domino rege 

in debt tt,m pro quam Jeipfo^ when, in fuch cafe, the king ought to be made a party. 

difference is thus : When a ftatute makes an offence, and 
jfffjoy ‘s g . penalty, the aftion brought againll the offender muft be 

JLd. Ray. 78. qi^i tam^ i^c, but where a penalty is given to the party injured, 
^*Bar*Ab*^o6 never be joined in that adion. Now in this cafe, 

iJougL 235.^° there is a particular mealure of thefubjedl’s wiong, and likewife a 
», Bl. Rep. 312. mealure of the forfeiture to the king ; for which rcafon, they ought 
♦ r o I a 1 joined in this adtion {a). As in debt upon the ftatute of 

^ ^ ^ 2. and 3. kdw, 6. c. 13. for not fetting out tithes, if it is in the qiti 

tam^i^c, it is naught, becaufe the treble value is given to the party 
grieved, and the king can have no benefit of it (b). All the pre- 

Moor, 63. 1, And. 13I. (^) Cro. Ellz, 621, Moor, 91 x. 

cedents 
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Cfdenjt^ in cafes of this nature begin with ^^fummonitui fuit ctd ref- N®***^, 
d^hmdendunC* to the plauitifFi ^it(j conclUcfe, ^ per quod ac^ 

« crevir to him alone (.7), 

As to this objeftion, viz, that In this a^ftion the king ought not 
to be made a party, it was anfwered, that the form is well enough, 
for it is brought in the qui tani^ tfc, for a ccMitempt to the king, 
who has a ditippointment of a member to lerve in parliament ; 
and this was occafioned by a falfe return; but, at the moft, it is 
but matter of form and furplufage. The ftatute 8 . Hen. 6 . c. 10. 
gives an adtion on the cafe and treble damages to the party grieved, 
who by confpiracy is indidfed in any other county than where he- 
dwells, and is acquitted ; and yet fuch adtion is brought tarn pro 
dofnino rege quani prg Si) it is upon the ftatute of Hue 

AND Cry, and it is always lo in prohibitions, for there is a fine 
due to the king for the contempt to his laws ; and therefore it muft 
be tarn pro dominQ rige^ tj\. (//). 

Note, Reader, This is not very clear, for no penalty is 
given to the king by thoff- ftatutes, and in i’uch cafe a fine is always 
rora contempt; but here is a penalty of forty pounds given by this 
ftatute to the plaintifF, 

But to proceed. A man v/as outlawed after judgment ('r), and 
arrefted upon the enptus utlagatimi.^ and efcaped ; and in an adtion 
brought againft the fticrifF, tmn pro domina regindy ^c. this r- -j 

was affigned for error, but adjudged good ; for it is a contempt of L 3^4 J 

the queen to fufFer a perlbn outlawed to efcajK?, 


Curia. As to the objcdlion to the foim of this action, that it is 
brought tarn pro domino rege quain pro feipp^ it is true, that where a 
gives damages to t!ie party injured, for inftance the 
ftatut^of 2. Ruh. 2. c. 5. for a pandalu/n meigjiatu?n^ it is ufual tQ 
join the king with the party [d ) ; but wheiea fum ceitain is given, 
as in this cafe, they need not be joined (e). So upon the ftatute of 
Hue and Cry, they aic always joined. But here is a contempt 
made by the defendant to an exprefs law, which is puniftiable by 
fine {f)y and therefore the adhon nuy be brought qui ta?n^ 
There was the like precedent m this court, between Culliford and 
TThe Mayor of Dorcbejler (g)^ m the third jear of William and 
Mary^ which was an action of debt upon a faife return in this very 
form. 

Sed adjournatur. 


(<z) Plowd. 118. RaftallS EntilcSy 
446. 186. Placit. Red. 72. 

Rallall Ent. 403. 

{i) Eden-v Lloyd, Cro. Eli?. 877. 
((/J §ee alfo 3. £clw. 1. c. 34. ,12. 


Rub. 2. c. 11. and RaRaUEnt. 593. 

(?) Co, Ent. 349. 

(/) 2. Hawk. P. C. c. 22. f 34. 

(g) 4. Mod. 129 S. C. I. Show. 353. 
S. C. Comb. 194. S. C. 12. Mod. 26. 


U3 


Hackftiaw 



Michaelmas Term, 8. Will. 3. In B. 


on a 6 ill 

'''w ' ^ 

, that he 

> a bond m 

, "^charge oi tht 
'idly IS bad j for 
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Ante, 253. 
-Poft. 367. 

Co. L;t. 303. 
a. Sid. 450. 

Cro. £Jiz. 201. 


Hackfhavv againft Clerke. 

A N aftion on the cafe was brought upon a hill of exchange^ to 
which the defendant pleaded, that, after the acceptance of tht 
bill, he gave a hand in difcharge tlicreof. 

Upon demurter to this plea, it was objefled, that it amounted 
to i\\Q general ijfue for the debt upon the bill being extinguilhed by 
the bond, the defendant ought to have pleaded non affumpfity and 
to have given the bond in evidence, . 

And THE Court feemed of that opinion. But byconfent, the 
defendant pleaded the general iflue. 

3. Mod. 166. 5. Com. D.g. ‘‘ Pkadcr,*’ ^E. 14.) (a. O. X2.) 4. Bac. Abr, 6|. 


Cafe 145. Tlie King againjl Owen. 

C ma TiTANDAMUS to fliew caufe why the defendant did not de- 

deliVt7^thc L- MACE, and Other enfigns of mayoralty, to one 

figns of hi!> oi- Bennjt^ the fucceccling niLiyv)r, he. in which writ the ufual claufe, 
fice to hib fuc- “ vjI caufam nobis jignifcetis^^ was left out. 
eeiroi', is good, 

though the Upon a motion made to quafli the writ, it was argued, that 
words, « orfg- thofe words were fo material, that they could not be omitted ; and 
*** ”fds\or>*-af' compared to a -praecipe quod reddat for land, or a praetpe 
« reddat rationahilem coinputum \ which writs mull always com- 
mitted. elude thus, vcl ojlenfvruh qucire nonfecerit^ 


*[3*5] 

IS. C. 4. Mod. 
Z93. 

S. C. Comb. 
399 - 

S. C. Skin. 609 


* Silt on the other lule, the cafe of The King v, St fohnU CoU 
lege (a) was remembered in this court, where the fame words were 
left our of a mandanuSj the writ conz\\\^\ng ftcut informamuj^ and 
the Court v/ouid i:wt qaalh it (/»), becaufc, it being a mandatory 
zvrit^ the perfon to whom it is directed ought to make a return, 
or obey it, and it ir> not ablolutcly nccelfary that thefe words Ihould 
^ ^ intrixluceJ in fames Baggs's Cafe (r)| 

rsid'^3*i!^^ but have been oniiltcd in many cafes fmce. 

Comb ^10'’ therefore a plurus mandamus was now granted. 

5. Com. Dig- “ Mandjmu?,” (C. 3 ) 2. Stra. 948. 2. Bar. K. B. 235. 3. Bac. Abr. 537.-544. 


{a) 4. Mod. 233. 4. Mod, 241. noth. 

But fee Skin. 549. Comb. 282. (c) ii. Co. 93. 


Cafe 146. Blanch ly againft Fry. 

..In trefpafs for ^RESPASS quare claufum fregit-^ and for cutting and carrying 
, breaWng and 1 away his corn. 7 'hejury found the defendant fw/V/y of breaking 

cutting the corn, but not of the carrying it ^wayi 
* cutting fliillings damages. 

hi§ torn, th» re fhail be no more cojis tlian damages, unitfs the judge cenify under 22. 13. Car. *. 
9. that the freehold or title were in qucrtion.^ — S C, j. Salk. 193. S. C. Comb. 399. S. C. Sfein* 
S.C. Corny. 19. Ante, 74 Cjrth. 224 2. Vent, i8q. Stra. 645. 633. 3. Burr. 1289. 

po'ugl. 780. j. Ter0» Rep. 655. HuUockon CcRs, 66. 3. Coni. Dig. Cofts,'’ (A. 3.^ BuB. N. P. 32^ ' 
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a^An4 now it was moved in arreft ofjndgmejqt; Ae queftion beings 
Whether this cafe be within either of the ftututes, which give no 
mart? cofts than damages ? 

. The ftatiite of 43. c. 6. enufe, “ Fhat if upon any per- 
®4,fonal adtion to be brough; in die king’s courts at 
^ not being for any title or iutereft of nor concerning the 

freehold of any lands, nor lor any battery, if (hall appear to the 
judge who tried the caule, and fo fignified by him, that the debt 
or damages recoveied fhall not amount to forty fliillfogs, or 
above, that he fhall not award for cofts more than the debt or 
damages recovered.” 

The ftatute 22. and 23. C'v\ 2. c. 9. recites that former ftatiite^ 
and enadts, 'Fhat in ail acbons of tiefpafs, afl’ault and battery, 
and other perfonal a^ftion^, wherein the judge, at the trial of the 
caufe, fhall not certify upon the hack of the record, that the af- 
^ fault and battery was lUrHeicntly firovecl, or that the freehold or 
title was chiefly in quefton, li the tlamagts fraud' be under 
^ forty (hillings, the phiinuft* ihiil have no more cofts, and if 
more fhall be awarded, the judgment fhall be void ; and the 
defendant may have an actioa for fuch vexatious fuit.” 

In this cafe, the freehold or title of the land was not in queftion, 
the adlion being brought againff a geiitlcinan for (Mitering into 
the plaintiiFs ground, w1k> was then following his game in 
liunting. 

But it was faid, that in a like aldion for b'*eaking and entering 
a houfe, and breaking the piaintm 's glaf^ v/i'Kiows, and diftmbing ,,v 

him in his polleflioii, the plauititF had * judgment and full £oJis:\ ^ [ 3^6 ]y 
wh\ch was denied by iHE Chief Jusrici: to he fo(<7). So 00016/75. aiji' 
wh»!;^the plaintift* die hired for breaituig aj^.d entering his clofe, 3^4, 
and for ploughing up hii> ground, he had full cyis [b). So for Fitzg. 41. 
entering his boat, and cutting his rope (1 ), aivJ but a penny da- 
mages, yet the plaintifi had full lo/h, 

^ ^djournatur [d), Ray. 487. 

{a) Gardiner’s Cafe, 2, Vtnt 215. and 
fee the cafe of Brick v. DulFc-y, Knll. N. 

P. 33, and Beck •v. Nichols, i. Sira 557. 

Aceofd. 

( 6 ) But fee Smithfciid t. Loup;, Calls 
pra^t. C. B. 2. ant Hafdtinc . Wotk’ 
ham, Hullockon Colls, 66. coiuta. 

(f) Haines v. Com!) 324 

But fee the cafe of Walker v. Roh.iiiun, 

I- Wils. 93. 2. Stra. 1232. 

( 4 ) The Cc urt, after fcvrMl<K.haU-s, 
inclined to be of opini'ui, tiiat :f any thinj; 
bad beep or the dcfmd.mt 

had entered cUnvn.g utk, then loju 
fhould have been give.i j but when it does 
not appear that the trefpafs was commit- 
ted under pretence of title, 01 that any 
' thing was carried away^ there cannot 
n^aka a conftrudlion contraiy to the cx- 
prefe word;* of the act of pailiamcnt, S. C. 


Cr.iny. Rep. 20. S. C. Skin. 666. But it 
doe^ not appear that .^ny jiirigmcnt was 
gjvtn, S. C. Comb. 400. U is faid, S. C. 
5km. 666 tiie Couit agreed that if the 
dtiend.aiit ha<l carried tlie com away, 
thougli not oiT the premlieL-, the plaintiff 
would 1..U c h» en ii tied iofuU erfts. But 
in thcc.Ueof Franklin -i-. JoJland, i. Stra. 
6^4. Hoj.'i , Chif lays, I'y afjx)r- 

tation in thi;: cafe -s meant a cai rylng quite 
away. S, P. i. Gilb. Eq. Rep. 198 The 
aftiorta^ 'U alio mull be of a iierfonal chattel, 
for when i.i/rywg a^Viiy alled.;ed .n the 
declaration is only the mode in which the 
injury was d ne to the land, there fliall be 
no more colls I'nan damages, Clegg v, Mc- 
Jyneux, Dougl. 780. See alfo Smith v. 
Chailes, 2. Stra. 1130 and Hv'Ucicfeon 
Colls, 64. to 90. wh.ere all tlic calcs on 
tins fubjttl are coiledUd. 

4 The 
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The King againjl Slatford. 


■fhSMBMiaaut I^ANDAMUS iflued to the mayor and commonalty die 
<i»*^tap«r- city of Oifard^ to admit Slatford to be their town->ckri, 
of They return, that be had not taken the oaths according to the 
ft-tute 13. Grr. a. c. ^ 

«wlt\aken^thc^ LEvjNZ, 5 d'ry^jw/,exccptedto thisreturn. Theyhave notreturned 
oaths before /-6e that they adiKiiniftcrcd the oathsto him; which they fliouldliave done, 
according for no man can give himfclf an oath ; fo that it was a duty incum- 
totheftatute bent on this coiporation to have tendered the oaths to all their 
13. Ctir.2. c. I. officers, and all oaths muflr be tendered by fome perfon who had 
Svet^enthem authority to tender them; and for aught appears, he might 

before ttvojujiu dcfire to take the oaths, and they would not give them. 

buttoan Har COURT, contra. This is an officer removeable at pleafure 

by the mayor and commonalty ; and if they have a power to re- 
move him, and adt in purfuance of that power, the Court will not 
grant a mandamus to have him reftored. So is i. Sid. 14. F^ntr. 
77, But with fubmifiion, there is very little in Mr. Serjeant’s 
objediion, for the pai ty is bound at his peril to take thefe oaths. 
And you may as well lay, that upon, a return of 25. Car. 2. it 
muft appear that the parfon tendered the facrament, as to fay, 
that the corporation is bound to tender the oaths. 


ofilcer wlio IS 
bound to take 
the oaths, it is 
noexcufb that 
they were not 
Undcredtobim. 

S. C. fl. Salk. 

4 * 8 . 

S. C. Comb. 

419 - 

Holt, Chief JujUce. Though a man who holds but at will 
Jones, 121. niay be removed without caufe, yet the corporation here have nqt 
%. Lev. 242. declared their will to remove him ; which they muft do, or elfe 

Comb. 419. we cannot take notice of it. But the words of the ftatute are 
l^om pofitive, that at the time of the taking the oaths of his 

S Franchiff ” ^ office, heihall take the other oaths, andfubferibe the Dcclaradoa.’* 

(F. 29.) * The cafe of the King v. Thacker (<?) is plain againft you : A man^ 

♦ r 2 1 7 ] damns iffued to the mayor, &c. of Norwich * to reftore an alder- 
3.Bac^Abr.726, man; they returned, that he, being eledled, took the oaths in the 
7»7- faid adl: of l. fFilL and Mary^ c. 6. and of 13. Car. 2. c. i. and 

s. Hawk. P. C. pronounced the declaration, but thathe did not fubferibe when 
Burn’s Tuf- oaths to execute the faid office ; and Counfel excepted tq 

*ice, 249, the return, becaufe it did not appear that he was required to make 
the fubfcription, or that the Declaration was tendered to him to be 
fubfcribed, and the aft requires tender, and the provifo refers tQ 
it ; but the Court held that tender is not neceflary, and the officer 
ought to do it at his peril, and the office is void for non-fqb-T 
fcription by the words of the aft ; and the faid caufe was allowed 
hy the Court, Indeed, if the mayor and commonalty ftiould refufe 
to adminifter the oaths, it is a great mifdemeanor, for iVhich an 
Information will lie, and jt is finable. And confider whether an 
aftion will not lie againft the mayor for not tendering thefe oaths 
for damages in lofing the place by it, for they ought to have ten^ 
dered them ; and the words of tne aft are, « that thq oaths ihall 


{s) Sir T. Jones, 121. 


be 



,;|^]»liaelmas 8, WiiL 3; In fi.' It* 

% ^ adminiftered but however, the party muft take them ftt Tar|{& 
lUs DertI : the words of the ftatute are ftrong againft him, ^ 


li }9 peril : the words of the ftatute are ftrong againft him, 

At another day, 

Webb. My firft exception to the return is, that they have 
"thade it narrower than it ought to have been ; for they fay, that 
he did not take the oatlis before the ma^or and commonalty ; but 
they do not fay that he did not take them before two of tJjfi 

K ; fo that, for aught appears, he miglit have taken them 
e two juftices of the peace, and then we have a good title; 
and a return muft be certain to every intent, for we have no 
opportunity as in pleas in bar to reply, and therefore they need 
not be fo very certain. 

Second exception. They do not give us negative words; 
they do not fay that we had got no better title,” for they only 
give us a defeafible title ; but they ought to have added, that 
we have no other title for perhaps he might have been choferi 
afterwards, and might have had another good title, 

Shower, e contra* As to the first exception, we have 
faid, that he did not take the oaths when he was chofen to this 
pffice, and that is fufficient, for that implies he did not take them 
then before any one : befides, by the adl he ought to take the oaths 
before tl^e mayor and commonalty. 

* As for the second exception, we have fuflicientlyalledged # r -jg V 
bis having no title. Then this writ of mandamus only cojicerns *-3 
the pojfefion^ and does not determine the right ; therefore t!ie re- 
turn to it need not be fo very certain. 1‘hen the words of the 
Mature are, that they are authorized to tender the oaths, but not 
commanded to do it. 

Ho|.t, Chief JitJlice. The defign of this aft was to fecure the a man at hU 
^Jovernment in general, and likewife the Corporations in parti- peril muft talw 
cular, therefore at his peril he muft take the oaths ; other wife the Uie oaths in 
corporation, by agreement amongft thcmfelves not to tender the corporation 
4 Mths, might difpcnfe with the aft, which might prejudice the Go- 
yerjment. 

Then the queftion is, Whether two juftices of the peace have 
power to adminifter the oaths in cafe of omiflion of the mayor 
^d commonalty ? If fo, then the return is too fhort. 

At another day. 


WRIGHTj Serjeant* The great exception is, that it is faid, 
'be ought to take the oaths coram rnajore pro tempore exijicn" : 
to diat it IS wholly uncertain whether it be meant before the 
mayor at the time of making the letters patents, or at the 
^hne of making the ftatute in king Charles the Second*^ timcy 
\ when the ftatute was made to regulate corporations, or at tlie time 
^ the late aft. 


Northev. 



Michaelmas Term, 8. Will. 3 . 

Kikv Northey. Though the ftatute be mif-recited, yet it being* 4 
- publick aft, your Lordlhip will take notice of it. As for the ex- 

OAp, pro tefjipore exijhn\ fo much relied on, it fliall be intended 

before the mayor for the time being at the time of taking tlie 
oaths ; it lhall be undcrllood eodem tempore when he took the oaths« 


Holt, Chief fuji ic^» As to the mif-rccital, if there be 
cient recited for the plaintifPs cafe, it is well enough. So in the 
cafe of robbery on the ihitute of Hue and Cry, though the 
plaintiff in recital of this ftatute omit murJery^ yet the plaintiff 
will have judgment. 


Afterwards, in Tiinity Term forowing, a peremptory man^ 
damns was gi anted, for that bv the tweltth paragraph he might 
have taken the oaths bcfoie two juft ices of the peace. If the 
jufticcs of ihc peace have power to admipiftor the oaths as well as 
the mayoa, and you have returned only that he did not take 
befoie the mayor, it is ill, and the retuin is too lljort, 


f Cafe 148, 
*[ 3*9 ] 

The lujlom cf 
i/tndait, that if 
freeman rt 


* Clark’s Cafe. 


tiALL, This comes before your Lordfhip upon a reHirn to 
a habeas corpus, 'Fhey fet forth the charter of the city oF 
. _ London, &c. and farther fay, that in the faid city there are feveial 

himthe^fficro" loCieties ; that THE COMPANY OF ViNTNERS Js 

fivay-man ofz them, &c. , that thole companies are under the government 

company when of the mayor and aldermen ; and that, if any refufe to take upon 
thereto required, him tile office ot a hvery man of any company, he might be 
he may be con- (hereof coiiv ifted and impiifoned by the mayoa* and aldermen; 
vifted and im- ictiiM to take upon him the office of a livery-man 

of the CoviPANV ot Vint ners, though he was a citizen and 
freeman of Londony and fubject to the lame; and that therefore 
the mayor and aldeimen committed him to Fell the keeper of 
S.C. Ante, 156 JSJ'en;gatry until he fhould take upon him the faid office. 1 think 
S. C. I. Salk. this cafe to he of great confcquence to the liberty of the fubjeft, 
349 - which, my Lord Coke is moie precious than the ad- 

S c c^mb vantage of any particular lociety. There have been many ex- 
S. C. 3^SalL 92! ceptions taken already, and many authorities quoted ; and amongft 
S. C 12. Mol the reft, the moft remarkable are Grafton* s Caje (b)j^ and 
113. Tavernor*s Ccfe(c), In this laft cafe Tavernor was chofen a 

5. C. Corny. 24. livcry-maii of THE Company of Vintners, and refufed, and 

Ame ^4 I 6 ^ thirty-one pounds eight fhillings and four- 

1. Salkl^z/ pence, according to a bye-law; and the Court faid, that it is not 
*93- 341- 35i- unrcafonable and againft law. Were the fine more orlefs, it would 

6 . Mod. 123. not make the bye-law void, for it is only to bind the members of a 
*^Mod 6 corporation; and when a man agrees to be of A Company, he 
Ante, 104, 205. ft'creby fubmits to the laws thereof, and they are not to take notice 

157- * Mod. iS. 264. 2. Kcb. 555. I. Bic. Ab. 671. 682. i. Salk. 192. 342. 3^*, 

6 . Mod. 123. 177. 


prifoned by die 
mayor and al- 
iltrmen, is a 
good cuitom. 


fa) 2 Inft. 45,46. 3 Inft. 124. S. C. March, 179. 

1 ^) 2. Mod. 10. S. C. 2. Keb. 555. (f) lUym. 447. 


of 
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df the extravagancy of the charges they lay upon themielves; and CirAaa*8<SCMpi^J5 
it is convenient to keep up their reputation and the honour of the . 1 

city of London to have fuch power. 

Then it has been already obferved, that this return is only by 
way of recital. Now I fliall add what iKXurs to me : 

First> It does not appear that he was chofen to be a livery- i 

man; for the word eledlus^^ is not there. 

* Secondly, They ought to have alledged, thatil/r, Clark ♦ [ 3ZO J 
had no reafonable cxcufc ; for that they entitle themfelves to fo 
fupreme a power of committing his Majefty’s fubjefts to prifon. * 

Thirdly, It does not appear that Mr. Fell was an 156L 
officer of the city. (This exception was much inlifted on in 
a former argument in this Cafe.) 

Fourthly, They ought to have afked Clark before the com- 
mitment, What he had to fay for himfclf? as the practice is always 
in criminal cafes. 

Fifthly, A cuftom to commit a man to prifon, is a void VaTc ante, 10^ ' 
cuftom. 2. BroivnL 191. The Cafe of the Cinque-'Ports. i. Leon. 107. 156, 1^7* ^ 
105, 106. 4. Leon. 109. Style.^ 78. 84. I. Roll Abr. 364. 

Marjh. Rep. 186, 187. LanghairH s cafe. 

Sixthly, As for the objedion, that this cuftom is confirmed 
by ad of parliament, there are feveral ftatutes that are adjudged 
to be void, which are unreafonable in themfelves {a). 

Seventhly, Then it docs not appear in all this return, that , ^ 

thefe livery-men are of any ufe to the good government of the city, 
which Ihould have been taken notice of. 

Holt, Chief JuJlice. We ought as far as we can by law to 
fupport the government of all focicties and corporations, efpecially 
Ais of the city of London; and if the mayor and aldermen 
Ihould not have power to punilh offenders in a fummary way, then 
ferewell the government of the city. But the exception which 
''ifticks with me molt is, that it is not fet out that Fell is an officer 
^ the city ; and indeed 1 think not that he is an officer of the city 
quatenus a city, though I confefs he is an officer to the flieriffs, as 
ne keeps the county gaol ; but it ought to have appeared, tliat he 
yra§ committed to oificer of the mayor and aldermen. 

Clark was afterwaid^ difcharged per tot am Curiam, though 
ALL THE Co prt d.,ciared their opinion, that die cuftom was a g )od 
cultom, and was for the advantage of t!ie good govcriunent ot die 
pity, and therefore they would always fupport it. 

{a) Magdalen College Cafe, 1. Mod. 2 64. 


The 
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* The King againfi Peckham, 


If a ftamte in- ^T^HE ftatiite 3. and 4, WiU. mtd Mary^ c. 10. enafts, That if 
^ any-one lhall unlawfully coiirfe, hunt, take in toils, kill, 
be pro- wound, qt take away, any red or fallow deer, in any foreft, ^ace, 

J^€J withm ‘‘ purlieu, paddock, wood, park, or other ground enclofed 
mmths where deer are ufually kept, without the confent of the owner or 

offence « keeper, or fliall he aiding or affifting therein, and ihall be con- 
either by confeflion, or by the oath of one or nK)re wit-' 
|ccountc4 lunar before one or more jufliccs of the peace where the offence 

nmtb%. was committed, or party apprehended ; fuch perfon bcine pro- 

S. C. Comb, fecuted within twelve months after the offence committed, fhall 

439. for unlawfully courfing or hunting only forfeit twenty pounds 

S. C,CartIi.4oli. for every offence, though no deer is tak^n; but if killed, 

$kin 562. u wounded, or taken, thirty pounds for every dter,. to be levied 
varth. SOI. diftrefs, by warrant under the hand of that juftice or juf- 

tices before whom the conviiSion was made, one third to the 
“ informer, another to the poor, another to the owner of the deer 
or park ; and if no diftrefs can be had, then the offender is to 
‘‘ be imprifoned for a year, and ftand in the pillory {a),"* 


One Peckham was convicted upon this a£l: for ftealing a deer; 
which conviction being removed into the court of king’s bench by 
certiorari and filed. 


Exception was made to it, that the convi£tion being made 
upon this ftatute, the profecution ought to have been within twelve 
months, which it was not; for the offence appeared to be done on 
the fourteenth of Augufi^ in the feventh year of William the Thirds 
and the information was exhibited the thirteenth Augujl^ in the 
eighth year of WiUiam the Thirdy and not before. Now an in^ 
formation ib no profecution ; and if fo, the party was not profecuted 
within twelve mouths after the offence committed. 


To which it was anfwcrcd, and so ruled, that the record feta 
foith, that the defendant dchito modo et fecundumformam Jlatuti con-^ 
vi^Ui fuit (b)-y which is well enough (c), 

(a) Repealed by i6. Geo, 3. c. 3Q. cafe twelve lunar months had expired 

{b) See 1. Salk. 383. fore any piofecution was commeqf^^ 

(f) The cor.vtdlion was quaftied, be- S. C. Carth. 407. j for the ffatute giving 

caufe wlicie months arc mentioned in a the juffices a fpecial jurirdidUon ilo| 

ftatute, an(l not yearsy they are always known to the common law, muil 
reckoned lunar months, and in the j^refent ftriftly puifucd. S. C. Cpmb. 439. 


Cafe 150. The Inhabitants of Chittington againft the Inhabitants 

of Penlhurft. 

An order of AN ORDER was made by two juftices of peace to remove a 
rtmoval need parifti of Chittington to the parifh joS 

Swparty^camr which order was confirmed upon an appeal. 

Ip jiettle in a tenement under ten pounds a-year. S. C. Foley, 97. 6. Mod. 180. Foil. 312. 315.1 
Ante, 149. i< 52 . 20S. a. Bow. F. L. 764. 774. 



Midhaeltnas Tetm, 8. Will. 3. In B. R* * 


* And now a motion was made to quafti the firft ordei, becaufe 
It did not (hew that the man fettled in a tenement under the yeai ly 
value of ten pounds. 

The Court difallowed this exception, which was the fame 
formerly over- ruled in the cale of The Inhabitants of Marlborough 
V* Wootton Rivers (a). 



Secondly, It was objedled, that the flatute 13. and 14. Car. 2. iF'ormcrfy 
c. 12. enables two juftices ol peace to remove the party, one of 
whom is to be of the quorum^ which word was omitted in that neither of 
order. whom were of 

And the order wasquafhed forthis exception, thfCourt being 
of opinion, that two juftices cannot remove a pooi man out of s c, 
feifioiis, unlefs one of them be of the quorum^ b'“caiire they iiave a 473 475. 
(pedal juiifd'dion given by the ad, which muft be iollowcd [b). ^ Sctt,et 

Kem 271. 

S C Holt, 507 Comb 200 339 7 Mod 99. Stra. 300. 


(a) Wefton Rivers -v St Peter’s 

Marlborough, Holt, 510 2 Saik 492 

Carth 365 3 Salk 2<;4 12 Mod 89. 

And fee Rex v Wootton Rivtrs, ante, 

149 

(b ) But now by 26 G €9 2 c 27 no 
order or oilier mllrument by two or moie 
juftices, which doth not exprcit> that one 


IS of r/t ^uonirr^ fhill bt imp<“ached, ftt 
alidu, or Nata’^fd, ter tli.-t dwktl only • 
and by 7 O 3 c 21 all c/dtrs and 
othtr inftrumentj by t o juU cc of any 
corpoiation as iia\t only ent )uAicc of 
thquorun , Ol ill b'* viUd, na it one uf the 
faidjuOitcs had bten ot r/t r ^ium See 
I B 1 Com 351 


TheParilh of Walton agalnfi TheParifli of Cheflei field. Cafe 151* 

A N ORDER was made to remove a poor man fiom the panfti of 
Walton to the parifli of Chcjierpdd in the county ot 
which was confirmed upon an appeal. 

But the ill ft order was now qualhed, becaufe it did appear to be 
made by two juftices of the peace, it is only, “ Whereas com- 
^ plaint has been made to usf and fo they did not recite their 
authoiity in the older. It is true, they were mentioned to be 

i 'luftices upon the appeal^ but that wi|l not help, for they might be 
b then [a)^ and not at the making th^ fiift order. 

And for this reafon it wasxjuaflied (^). 


(<») But fee the cafe Rex >v Fhfhcr, 
that to ftaie upon appeal that tlic perlons 
Whofc aftb aic complained againft arc 
jvfiicety IS fo far an admifllon of their ju- 
rifdidlion, Cald 135 
(b) See Rex v Upton, Sett et Rem. 


27 Rex If Stepney, Burr S. C 23. 
Rex V Stanfield, 2 o il’c 4tS Rex 'u. 
Inhabitants ol Statfcld, 4 Term Rep 
597 and Mr Conft’s Edit cn of Bott’s 
Poor Law j,vol n diap 12. fed. 2 and 3. 


An order of rc- 
movil muft 
/Utc til It It was 
made by tvfp 
jujluis 

5 C Fort. 114. 
Poft 325. 

Ante, 149. 163. 
204 

6 Mod. 180. 

2 B 1 Rep. 
1017 

Andr 23S. 

Burr S. Q. 137. 
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* Memorandum. Cafe 152. 

W WGHT, Serjtant, was this Term called within the bar, , tARay. iij. 
being made King's Serjeant, and afterwards Loid 
Keeper of the Great Seal. 


Mrs. Barney’s Cafe. Cafe 1 53. 

A indictment was found againft licr at the quarter The court 

ieuions lu vjich^ for petty treafon and murder or her huf- king’s bench 
band. may, m its dif- 

Q, crction, bail « 

one came now in cuftody, and moved the court, by her Counfel mdiaerd 

that flic might be bailed. ^ '-ouniei, 

and murder, 

^ It IS true, this cafe is not within the common rule , but it appear- sc? Salk 

ing by affidavits of the that it was a malicious proftcution, S c Comb 405. 

there being nothing done either upon themdidment or coroner's +5S 
inquefl, or at the affizes, and the man being dead above a year fhe ® 
was baded, / > a inft 135. 

1 BuUl 85. 

Sdles, 116 148 HaleP C 98 104, i $aUc, 104 Ray ‘iSx Skm fiSt <» ** 

a. Hawk. P. C ch. 15. f 47. £ 79. ^ ^ ^ 683. 3 Bac Abr. 13, 14. 

Redwood 





enter- 
the jury 
i^Ueerinfleadof 
40 durit Hamna 
Utrill not make 
eiie record erro- 
neous. 
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S. C. I. Salk. 
32S, 

S. C. 12. Mod. 
209. 

S.C. I. Ld. Ray. 
147 - 

S. C. Holt, 272. 
Plowd. 348. 

4. Co, 7 b. 

2. Saund. 96. 
Comb. 398.466. 

479 - 


Hifary Term, S, Will. In H. R* 

Redwood agcinjl Coward. 

Trinity Term, 8 . /f///. 3 . ‘Roll6\^l 

T^RIT of error Upon a judgment for the plaintlffin THS 
PALACE-COURT. The error was affigned in the judg- 
ment itfelf i for it was, that the jury affident duamna inftead of 
aJftdunU 

It fliould have been in the prefent tcnfc ; it is like recuperaret 
damna inftead of recuperet^ which cannot be good. Now thougH 
both ihcfc words may have the fame fignification, as concejfum ejl 
is the fame with confideraturn rjiyi^c. (a)^ yet idagc had made the 
word ajjidunt to be the proper woid In fuch cafes. 

* To which it was anfweied, that is the moft proper 

word, for it comes from affukoy fo does “ affelFor j’* and the jury are 
the aflcflbi s of the damages. 

And THE Court was of the fame opinion, but would not allow 
concejfum and confideraturn to be the fame j for it may be concejfum^ 
and often is without confideraturn efi. 

(j) Sec 16 Sc 17. 2. c. 8. f. U 


Cafe 155. 

Siu/ere, If a de- 
claration in 
TaovxK for fif- 
ty pieces of gold 
coined Within 
the kingdom, 
without naming 
of what deno- 
mination of mo- 
ney, is good. 

Sty. 31. 224. 
227. 

2. Sid. 60. 98. 
Nelf. Lut 478. 
Mar. 60. 

Cro. Jac. 169. 
Palm. 393. 
2iatch..2i6. 

iince, 181. 

Tao^tii not 
idtiated by an 
' improper Latm 


Saliibury cgainft Proftor. 


Otfth. 13 *- 
Comb. 306. 


^ ROVER. The plaintiff declared, that he was poffefled of 
* divers goods, viz, of fifty pieces of gold coined within this 
kingdom, ac de ujginti petrat, carntsbovinayA^OLicz ‘^twenty 
‘‘ ftone of beef,’’ ac de viginti vafitbuSy Anglice wooden ve{- 
‘‘ fels,” as his proper goods which he loft, quee quidern bona et 
catalUy poficay apiid fuch a place, ad manus et pojj'effionem of 
defendant per inventtonem debucrunt,^* There was a verdift for the 
plaintift', and enure damages given. 

And nov/ it was moved in arreft of judgment, and thefe excep- 
tions wcie taken : 

First, He has declared, that he was poflefled of fifty pieces of 
gold coined within this kingdom, but does not name what money it 
was, foi which rcafon it is uncertain ; for “ pieces of gold” are 
coined here of fevrral values. 

Secondly, That he was poffefled de viginti petrat carms 
bovlum. Now tlieie is no fuch word as petrat, wliich fignifies 
a ftone of beef i” and there is a proper word for a ftone weight. 
And the rule is, when an improper woi d is put in the declaration 
for which there is a proper word to fignily the lame thing, it is 
always held to be naught. 

T o this objeffion it was faid, that in the firft year of the king d» 
plaintiff declared in trover that he was iK)ffeffcdrfi? anapeetd 

branditti 
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w» 7 ,and that it was held good after vcrdi£l, though there SAtuswiiy 
is a proper word for “ brandy.” vtlTron 

TaiRDlY, That he was poflefTed de vtg nti vajibus, Anclicc Trovcrrftm^wfi 
wooden vellels,” the word vas^* is too geiier?!. So dt uno ^afihw was too 
puUo has been held ill (a) for the (ame rcTfon. general 

1 Sid 60 I I ev 48 N Lutw 478. 


FOuHTHfiVi It is faid, thefe goods ad ntanus of the defendant if m 

pgr tnventtod, debuerunt iiiftead of devenerunt, /I V;/ tnftead 


For which reafons this is not a good declaration 


of dexenvunt bc 
fatal 


Adjournatur (b), 

(a) An Anonymous Cafe, 1 Lev 
48 S C I Sid 60 K Lutw 
478 

(i) Sec Campbell v St John, 1 Ld 
Ray 20 where trover of a box and 
giucentit unctis argdtUy a N G l ic E phte, wab 


• C 3^5 j 

held food on a demurrer to the declaration 
But now by 4 Geo 2 e 26 "md 6 Geo x 
c 14 f ^ all pi KLedingb Ihill bc m 
En^li/h , lo that thclc meet es cannot 
now take place — See i Com Dig 317 
3 B1 Com ^22 


The Paridi of Trowbridge a^aDiJl Wcftoiii 

t'XCEPTIONS were taken to an order made by two juftices of* 
the peace concerning the removal of one Anne Jervis’, a poor 
woman* from Trowbridge to Jf^ejion. 

First* The order does not affirm, that the place to which flie 
was removed was the place of her laft legal fettlenient , it is only 
faidby thejuftice^, Wherfas wi are trtdihly info7med’,iz\ ** 
It fhould have been upon oath, and being a judgment ought to be 
pofitive and certain. 

But this order being confirmed upon an appeal, thp Court 
held that to be a void exception, othei wife it had been good. 

Secondly, It does ilot appear that the firft oider was made by 
twojuftices of peace of the dinjion where the perion was likely to 
be chargeable to the pariih< 

And the firft was held a good exception. 


Cafe ii6^ 

An order of t e» 
ft ■ya/mullavet 
that the place 
WHERE was 
the place of 
the pauper's 
I iji legal 
** jfttiment " 

S C 1 Salk. 
473 

S C Sett Sc 
Rem 244. 

S C Holt, 572. 
Ante, 322 
Comb 413 

An order of re- 
moval need not 
Rate the juices 
to be 0/ (be dt* 
•vfion 


The King ogainfi Morgan Rice. Cafe 157, 

\TANDAMUo to an aichdeacon to fwfear the defendant church-. A return to 
warden of a pariih, let ing forth, that the cuftom of the place * rrandamut to 
Was todhufe habtlem et tdon earn per fonam to beai the office of church- * 

warden , that the defendant was in court and chofen, butrefufedby «c*^tLthewit 
poor dairy-min, and unfit for tlie office,* is bid , foi il c panlhioncrs ire the proper judges wheCtHf 
the perfon they eleR IS fit for the office — S C 12 Mod 116 :> C 3 Silk 90 SC Comb 417* 

S C Carth 393 S C Se^t St, Rem 216 S C 1 Ld Ray 13S 2 Sid J2 i VenC 
Stiles, 457. a Salk 430 t Salk 166. 3 Mod 335 i/JBi Rep 28 3 Burr 1420. 3 Bac* 
Abr 531 

Voi. V. X 


the 



Tms King 
agawji 
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Rice. 
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8. Mod 325. 


S C. Comb. 14.7. 


I. Salk. 166. 
Dartli iiS. 
Hard. 378 
Ray. 439. 

I. Vcm. 115. 
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the archdeacon, &c. who returned, that the defendant was a poor 
dairy-man, et iriinus hahilU to be a churchwarden. 

Exceptions were taken to this return. That it does not appear that 
there was any other man in the parifh, befidcs the defendant, who 
was fit to execute this office. * I'he aichdeacon has not an 
authority to refufe a churchwarden being chofen ; for if fuch power 
fhould be allowed, the cuffom of chufing him will be quite over- 
thrown. l"he pariftiioners are the proper judges of his qualifica- 
tions ; and the archdeacon has no more to do than to adminifter 
the oath, and admit the perfon chofen ; .and is no more a judge in 
this cafe than he is of an executor or adminiftrator. The party 
refufed cannot bring an adfion upon this return to try the right ; 
for to fay non fuit pmtper lailarins would be very uncertain, 
bccaufe he may be poor in feveial refpedb, and yet not Iv thereby 
difabled to hold this office. 

E contra. Theqiicftion is, Whether the perfon who by law is 
to adminifter the oath ot office has any power to judge of the abi- 
lity of the perlon chofen to fuch office ? ^Ehe office is fpiritual ; 
therefore the ccclelialiical couit is not only to I'wear him, but is 
lilcewife to judge of his ability; he is prelented to them for that 
purpofe ; they have a foimal proceeding to examine his fufficiency, 
and their dctci mination that he is ?wnus habtlts muft always be 
allowed where they have any juiifdiftion of the caufe. A chinch- 
warden is an office of truft , he is madeoverfeer of the poor by the 
ftatute of 43. Eliz. c. 2. without any cledion ; he is accountable 
to the parilhioners at the expiration of his office ; and therefore 
care ought to be taken that he fhould be habilh et tdonea perfona. 

But THE Court were of opinion, that a churchwaiden is 
a temporal officer ; that he is a corporation ; lor adlions are 
brought in his name, and likcwife agaiiill: him by his fucceftbr, to 
recover an account. He being then a temporal officer {a)^ and 
having a temporal truft repofed in him, and there being a cuftom 
for the parifliioncrs to chulc him, it the duty of the aichdeacon to 
fwcar him when chofen, without enquiring into his ability. For 
why ftiould he be judge of that rather than thofe who are moft 
concerned in intcreft, which are thv parilhioners ? A.nd it is not 
to be preiumed, that the archdeacon will take more care to put a 
fit and able perfon into this office than they in whofe power it is to 
chufe hin\ 

And for this rcafon the peremptory mandamus was granted. 

(rf) 2. Roll. R(p. 71. Hard 379. 


The 
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* The College of Phyficians againft Salmon. 

B y the ftatute 14. Hen, 8. c. 5. the charter by which the col- 
lege OF PHYSICIANS is incorporated is confirmed ; which 
aft made them a perpetual college in London,^ andfeveii miles compal's 
thereof, with power to chufe a prefident every year. It enables 
them topurchafe lands, and to fue and be lued ; and prohibits any 
topraftife phyfic within that circuit, unlefs apjiiovcJ under the feal 
of the College, upon pain of five pounds, to be divided between 
THE KING and THE COLLEGE, 

An aftionof debt was brought ujxin this flatutc by the plaintiff, 
by the name of ‘‘ Prajidens et Collegium feu Co'nmunttas Facultatis 
‘‘ Medicime London'^ agaitift the defendant for prachllng phyfic 
without licence \ per quod a 5 iio accrcvit Ujmino rc^i ct dom. regina 
£t eidem prafidenti^ qui tarn collegia ct ccninunitate^ tj’r. Upon 
demurrer to the declaration it was infiftcJ, 

.First, That the aftioii was mifconceivcd, for it ought to be 
brought by the prefident of the college of phyficuins only. So is 
Dr, Laughton\ Cafe (a),^ who brought an adtioii as preihlent of 
the college of phyficians in London,^^^, of the corporation ofphyficians 
there ; &r the president and the college being incorpo- 
rated, they ought to join in the adtion ; it had been naught if the 
aftion had been brought in die name of the prefident alone, without 
the college (b). 

To this it was anfwered, that it might be a queftion. Whether 
this adtion had been good if it had been brought by the president 
alone ? but it cannot be a queftion, Whether it lhall be good or 
not when brought by the corporation ? In the cafe of The 
College of Phyjicians v. Bujh fc), the aftion was brouglit in the 
name ot prtrfidens collegium feu communitas^ and held naught. 
In Dr, Goodall's book [d) treating of this college there aie fevcral 
precedents of aftions brought by them in the lame form as this is, 
and it muft be the proper way to fue by the incorporate 
NAME. 

Holt, Chifjujlice^ faid, there was no judgment given in the 
cafe of The College v, BuJh \ but that this is the beft way of 
declaring, fince the penalty is given to the corporation. 

Secondly, The ftatute prohibits the pradlice of phyfic within 
feveii miles of London^ unlefs the perfoii fo pradiifiiig be approved 
under the feal of the college, under the penalty of five pounds, 
to be divided between the king and the college. They 
alledge, that the defendant pradtifed within that circuic, not being 
admitted under the common feal of “ the prefident and common- 
“ ahy,” when the ftatute fa) s, ‘‘ it muft be by the prefident and 

{a) Laughton v Gardiner, Cro. J.ic. (r) 4 Mod. 47. S. C, 12. Mod. 
12 1. 129. 1. RuJl. Abr. 515. 10. 

[h) Corporation of Piiyficianr) v. Dr. (</) 

Tenant, Jones, 262. 

X 2 “ college 
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college sivE emmunitas {a) and by the ftatutc the penalty 
is given to the king and college, which is not the fame perfon. 

I'o this exception it was anfwercd, that the words “ college*^ 
and “ community'^ arc ejufdem fignificationis j and therefore ought 
to be taken fo in this cafe. 

Thirdly, 'Fhe conclufion is, per quod aifio accrevit domim 
regi^ feV. €t prafidenti.^ qui tanij c. collegia five communitatey ^ c. 
when it Ihould have been brought by the informer, qui tarn pro 
domino rege quarn pro feipfo. 

♦ E contra. As to this exception it was faid, that that is of no 
force j for in all informations upon penal llatutesthe conclufion is, 
per quod aSlio accrevit dvnino regiy and puts the king before the 
informer (Z>). 

Sed adjournatur 


(fl) The word uftd in the charter, 
according to Rujp.cjil, w.is and ” — 
yide 14. & }hrt 8. c 1 f. I. p. 13. 

(^) Tht Court over-ruled this ohicc- 
tioii, faying, that tht precedents ate the 


one way and the otlicr. S. C. Ld. Ray, 
683. 

) Judgment was given for the plain*, 
tifl. S. C. I. Ld. Ray, 683. 


ervicc for /^NPJ Francis Jtnifin lived as a foothoy with Sir Pauljenkinfony 
will not V-/ l^altoyiy wlLch is a vill in Chejhrficld: Jenijon w'as dif- 
charged of his fervicc, and Sir Paul lent him to Chejicrfieldy to one 
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Cafe 159. * The King agahtjl Tlie Inhabitants of Cheflerfield. 

The fervicc for ^ 

« year 

give a fettle - 

ment, unlefs - , . , ^ ^ ^ , 

be under a Thorpy a barber, and gave Ihorp lix pounds for one year to teach 
lilringfora year him to fhavo. 'riie overfeers of the parifti o{ Chejhrficld com- 
bf:XYictncbcivaJ- pi^jncd thdt JeniJc 71 cAmc to be an inhabitant there, and refufed to 
T-Lr^anddiere- iccurity ; and it appearing that JFalton was the laft place bf 
fore if the friend his legal i^ttlcmcnt, 1 was font thither by the order of twojuftices, 
of a br.y give « The vill of IValton appealed ; and, the hr ft order being confirme 4 t 
pounds he was removed hither by certiorari, 
a>ytar to Icain - • j i_ • • 

the Uy to ihavc, It wa.s laid, that lervmg a year upon an exprefs agreement makes 
and/i-i-^cyfcives him an inhabitant at Chejhrficld, 

with til bather 

for a year ac- £ contra, Thc ftatutc of 3. & 4. IFilL ^ Maryy c. ii. is ex- 
cordingly, yet he planiitory of the former laws made about I'ettlements ; and thc party 
fc«IerrR^nt^-**for bring himfcif within thatadt,or he can gain no fettlement, 

the conuaft was I'bat adt rcquiics, that if an uiimriiried pcrfoii, not having child 
not between the oi* children f/vj, bc lawfully hir^dfor a year, fuch fervice fliall be 
Itrvantand maf- 

ter. — S. C. I. S.ilk 479. S. C. Skin. 671. S. C. Caith. 400. S. C. Comb. i^45. S. C. 12. Mod. 132. 
^ Salk. 533. Cafes m Law and Equity, 15. 287. 


{a) See Anthony t. Cardigan, Foley, 
131. i Rex 1/. Bank Ntwton, 2. Burr. 
& C. 455. i Hex 'V. Henfinghaiii, 


Cald. 106. 5 Rex V, Allendale, 3. Term 
Kep. 382. 


“a good 



Hilary Term, S. Will. 3. In B. R. 

a good fcttlemcnt.” Now that muft be a fcrvice for a y^ar. Tut Kiwa 
This was no lawful hiring, for it does not appear that he was 
retained by his own confent ; and an ailioii would not have lam iN„ABi*TANTi 
againft him upon his departure out of his fcrvice, becaufc there was ox Chester* 
qo mutual contiadl between the madcr and fervant. The agiee- field. 
ment was made between Sir Paul Jenkinjon and the mafter, who F. N. B 168. 
was bound only to teach the boy to lhav • If this fliould amount B. Lit. F. 
to a contra£l between them, it mull be .is an apprentice ; which 
cannot be, becaufe not by indcntuie, and therefore void. If he had 
been an apprentice, it muft be for feven years, and then his trade is 
accounted an cllate, which is a focuiity to the parifh. 

Mjournatur, 

This cafe was fpoke to a^iin in Rafter Term following, and 
it was infifted^ that the order ot lelhoiis upon the appeal was 
final. 

But afterward'', in Trinity Term^ THF CoURT held this to be Cirth 400 
no good fettlement in CheJUrfitld^ aqd that the peifon was well 
removed to iralton (a), 

{a) St e Gicgory Stoke PitmmAer, -530 j St Miry GinWfora, 2. Botf, 

z Bott, 316 , Rtx v Wrmgton, Burr. 332. , Rex nj St Matthew, Ipfwich, 

S C. 2S0 , RtXt' Wcylull, Buii.S C. 3 Term Rtp 44^^ 

491 , Rex 2 Thames Ditton, 2 Bott, 


The King againjl Turner. 


Cafe 1 6a 


A N ORDER was made at the general fcflions of the peace held for An order on 43. 

the county of Wilts^ by which the defendant was aflelled c. 2. f. 7. 
towards the relief of another perfon, by virtue of the ftatute of marnte- 

43. Ei/z, c. 2. and was indidled for difobcying that order ; 

• II- 11-1 / o » rclatien mull be 

which being removed hither, mideitE^W 

rr.,. . rr. fU0rtir 

1 nis exception was taken to it : The order is laid to be made 5 c , 
ad gencralem fejfioncm pacts tent and docs not fey 474 476. 

quarter ialem ; when it is expreflly required by the 43. EUz^ S c Sett, ft 
'C. 2. f. 7. “ that the relief fhall be as the juftices of the peace at * 4 o* 

“ their general Q^AKT^KfcJfions fhall aflcls.’' * ^1^ 45^ 

For which reafon it was quaftied, RL 314. 

^1^330] 

* The Parifli of Dalbury againft The Parifli of Foifton. Cafe i6i. 

AN ORDER was made by two juftices of the peace to remove Topainafettle- 
one Robert Blood from the panfti of Foifton^ in tlie county of 


Derby^ to the parifli of Dalbury^ being the place of his birth. ^ mfnt^ndcTten 

pounds a-ycar there mult purfuant to the Hatutes 1. Jac. 2. c. 17 and 3. &4. jyiU, 

& Mary^c. ii. \ and therefore, although a perfon be invited by the "principal inhabitants of a panlh to 
rclide in luch a tenement, and be pubhdyand openly employed as ajmith to the pan/h for feveral years, 
yet, by fuch a nJtdtntevtAy^ he gains no fettlement.— -S. C Comb. 410. S. C, Carth. 396 S. C. Sett, ft 
Rem. 178. S. C. Foley, 113. Poll. 454. 2. Salk 533, 534, 435, 536. i. Show. iz. 3. Mpd- 
747, Carth, z8. 2. Salk. 533. 2. BottP. L. 124. 

X 3 The 
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« 

Tnz Parish The inhabiicnts of jD^7/^«ry appealed to the quarter feffions, and 
or Dalbury ilaLed upon the order, that he lived at FaijUn a 

th?Pari 5 h whole year, and, being a fmith, worked for the loid otthe manor 
o> FoibTON. “ and the vicar ofthe parifli, in fhoeing their horfesi” wliich was 
held to he a fiifficicnt notice \ and therelbre the order was con- 
firmed upon the appeal, though no notice in writing was given to 
tlie chmchv/ardens and oveifeeisof the poor ofthe faid parilh ofthe 
place of his abode, and the number of his family, purfuant to the 
ilatute I. 2. c. 17. 

'1 hefe orders being returned hither by certiorari^ it was movex! 
to aflirm the order made upo'^. the appeal, and faid, that fettlcrncnts 
will be as formerly before the making of that aef, unlefs the party 
conie elandelhnely into the p^i i.'k, 1: eh v/as not done in this cafe ; 

fo that having lived at Fotjicn above forty day^, he is now legally 
fettled in that place. "I he grcatei part ofthe paiilh , eqncilfcd this 
man to inhahi! there, bccauk they wanted a fnutli ; theiciore fince 
he came thither at their dehre, and openly, the ftatute will never 
extend to him, becaufe that was made to prevent the concealing 
of tlieiTifcIvc*' above forty days to gain a fcttlcment. It has been 
held in this court, that where the parifhioners of Grampound 
met at a poor nian’^ alchoufc to make a rate, it amounted to notice, 
thougli no fuch vv'a^ given in writing i and it was allowed a g<X)d 
fctiiemenl afier the forty days. 

But on the otJur Jide it was faid, that he was no houfeholdcr, but 
livul \viih iHl widow (d* the former Inuih in that parifh, and worked 
the. I a-- i-er j'eivruu. "i lie intent of the ftatute is, tliat by giving 
nolut hi wJit'rg ili. ]<anf}i may know as well the number of his 
family as the place ot Ills abode ; but neither the lord ofthe manor 
nor til ‘ vicar ca.n tell how many this fmhh h;id iji his family by 

^ L ^3 ^ J hoife‘. * 'I he ialt ftatute, 3. & 4. H'ill, Mary^ 

c. 12. IcLins to be n.adc puipofclv to pievcnl fuch fettlernenfs, 

' a. for itcjukfs, “ th.d thc'foity days fhall be accounted from the pub- 

534 - ““ hcation c^i noiict' in venting ol the place of his abode and number 

“ ol his family, which he ftiall deliver to the churchwarden, ^’c. 
and b) which llaiutc Icvc lal things arc allowed to make a fettlcnicnt 
Cafes in L w witholit notice in wilting, as if a man execute a pt^blic office for 

ftiiclEquii), 14 year, oi ihall be cliarged with puldic taxes to the parifh, oj* 

bean unmanied pci Ton hired jor a year^ or apprentice^ 

8. Mod. 38. Since the inaking this act, it has bven adjudged m this couit, 
that ii a m.iji be affe/JeJ to the paiifti laic^, and do not pay 
the lum at wliicb he is afl'clled, that fhall make no Icttle- 
ment(^<t^' j and yet in the Caje of Ipjwich (h)\r was held, that 
it a man be aiielled to the land tax it amounts to a fufticient notice, 
and yet it is no ix^rifti tax. 

fomb. 410. CuRi A. Noiicf- by implication will dcfcat^he ftatute 3. & 4. WilL 
ds’ Afary^iC. 1 1. wlmh is fxp'anatoiy of the ftatute i.yac.2.c.jj,3.nd 
mull be piiilued ; tor the Com t cannot go bejond that explanation. 

So the firft order was confirmed (c), 

(tf) 5 ccMr. Conft’bcdit. ofBoti’sroor (c) See Rex v. Chertfey, port. 454. 
Laws, vol. ii. z^o. and Rex v Abbots Langley, Foley, 1 10. 

{b) St. Helens V St Nichebs Abing- Stra 835, a. BotVs P. L. 125. pi. 163. 
don, a. iSilk. 472. 

EASTER 



EASTER TERM, 

The Ninth of William the Third, 

I N 

The King’s Bench. 


Sir John Holt, Knt. Chief Jtiflice. 

Thomas Rokeby, Knt. 

^S/r John Turton, Knt. JuJiiccu 

Sir Samuel Eyre, Knt. 

Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, Rfq. Solicitor General. 


* Pulifton agauijt Warburfon and Oihcis. 

E jectment, The declaration was of Trinity Term lafl: 
paft, upon the demife of Lrittt anvl June his wife, 
for lands in Blymhill^ in the county ot ^ulop^ dated the tenth 
Jprtl and the oujler \% laid to be, postea fci licet eodern 

decimo die Aprilis 1697. T'hc difendaiu’s attorney entered into 
the common rule, to confels leafe^ entry^ and oujier^ and to try 
the caufe at bar; and the fame was tned accordingly laft 
Michaelmas Terin^ which was m the year 1696, and which was 
half a year before the plaintiff* had any title, as appeared by the 
declaration. 

Whereupon the defendants moved to ftay the entry of the judg- 
ment, He had a verdii^ the fame Term the caufe was tried, 
by rcafon of this miftalcc of the year of Our Lord in the demile, 
which fhould have been 1696 infteadof 1697, and they had a rule 
accordingly. 

And the firft day of the laft Term the defendants moved it 
again, and the rule wa» continued till the plaintiff Ihould move 
the Court ; which he did by Serjeant Wright laft Term, to 
amend the declaration, and make the demife to be in the year 
x6q6 inftead of 1697, 

X 4 Wright, 
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♦ Wright, Serjeant. The declaration delivered to the tenant 
in poireflion was right, and a full defence being made at the trials 
the judgment may be well entered, notwithftanding this miftakc \ 
and this is warranted by the ftatute of ga./Z^w.S.c.go. of Repleadcr, 

I which cna£is, ‘‘ that in all actions after iflue joined judgment 
‘‘ fliall be given, notwithftanding any mifpleading, lack of colour, 
infufficient pleading, mifeonti nuance, difcontinuance, or mif- 
conveying of procufs, mif-joining of iflue, &c. or any other 
default or negligence of any of th^ parties, their counfellors, or 
“ attornies which are large and general words, and will 
juftify the amendment in this cafe. I'bis Court has changed the 
plaintiff in ejectment after the declaration delivered (a)y he being 
a witnefs to prove a deed in the caufe. Jt has likewife enlarged 
the term where the caufe has been long In agitation (^) ; ana it 
was never denied to aioend where there is any thing to amend 
by (r). An ejectment is an action brought by conient,and more 
immediately under the power of this court than any other action, 
for it is a mattei of form fet out by the court (d\. Now the 
declaration below againft the cajual ejcHor being right, that being 
in natuu* of an original^ in whole room the defendants are to come 
in by rule of court, it is plainly the mifprifion of the clerk, and 
therefore may be alfo well amended within the ftatute of 
8. Htn. 6. c. 15. efpecially when the amendment is in affirmance 
of the jiKlgiiRiit. 

Birch, Serjeant^ Sir Francis Winnington, and Sir 
'rnoMAS Powys, contrn, K by thefe general words in theftatut? 
of 32. Hen, S. v. 30. every thing may be amended, as has been 
argued on the other fide, then all motions in arreit ot judgment 
would be vain, and to no purpofe ; becaufc let there be never fo 
many errors, either in title, fubftance, or form, they may be all 
amended i but the pratficc is other wife. As to the rcafon offered 
Vv'hy the Court t.iould make an amendment in this cafe, bccaufc 
Wey have altered '4 nlainiiff in the fame aftion, that can be of little 
force j for it is no» material who is plaintiff in eje£lment, for he is 
only a nominal and imaginary perlon ; and therefore judgment Iball 
be entered againff him after lie is dead, becaufe he is not concerned 
inintcrelt (i ). ^ I'hismiltakc was feen before the trial, and the 

plaintiff’ moved the Court twice, but they would notaltqrit j but 
yet he proceeded to try the caufe, and Ww^uld nut have the Court 
make a new recopi, a new leafe, and anew oujler^ which could not 
be done without the confent of both panics. All amendnicnts 
extend to forms and miftakes of clerks, but not to titles and fub- 
ftance, as this is ( /* ). It has been (aid, that the Court fl^ould giv^ 

(/j) But It '.vas Kforc plea }'!ra<ic«il (l) Fut ftt Stra. 12 ^i. 

T. Sid. ::4 — Stc kd. K.iy. 771. ' ‘3, Burr. {d) i Luir 668. 3. Bl. Com. zo6. 

1290. (t) I. Mod- Rtp. 252. 

C.irth. 3. Comb. 13. 50. — But (/') See 4. Bui r. 2449. and RuMing- 
fee Carth. 40 j. Comb! no. 1. Salk.' ton'b Ejectments, 105. 

257. that it cannot be done without foij- 
ferit of parties, 
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leave to amend this declaration, bccaufe they enlarged the term Pulistoh 
where the caufe has been long depencl ng ; but, certainly, that can 
fignify little to this purpofe, becaufc where diff'. Jties arifc, ANroTH^it 
Curia advifare vult for two or three years together, rather than give 
a hafty judgment. Now that is the aft of the Court, and no 
default of the parties, therefore they may well enlarge the term {a). 

Jt cannot be faid, with any colour of rc ifon, that this aftion is 
more under the power of this court than any other ; for proceed- 
ings in ejeftment are as regular as in any other cafes whatfoever. 

In the c^k of Thompfon v. Lea h (^), an ejeftment was brought for 
fo many acres ligm^ but the Court would not amend it, and put in 
the word ‘‘ bofci and therefore the plaintiff having dccLiicd of 
feveral other things, care was taken to feparate the damages by the 
verdift. Now this being matter of fubftancc, it canqot be 
amended by the ftatute of S Hen. 6. c. 1 5. becaufc that does not 
extend to this cafe, for it muft be after judgment, and in affirm- 
ance of the fame j and this motion is made in arreft of judgment. 

The latter ftatutes do not extend to it, but only matter of form ; 
fo that it will be difficult for the plaintiff to (hew any particular 
provifion in thofe afts to fuit with this cafe. This Court denied to 
enlarge the term in an ejeftment in the cafe of Hutchins v, Baf^ 
fett (c which was hung up many years by privilege of parliament. 

This is not the mifprifion of the clerk, and therefore it cannot be 
now amended in another T erm. So was the law formerly held to 
be in an aftion of trefpafs (d) for breaking the plaintifPs clofe, and 
carrying away his goods ; which words were left out of the decla- 
ration, This was not allowed to be amended in another Term, 
for the plaintiff is to declare at his peril. Neither can the cafe of 
Pmble V. Stern (e) bean authority to govern this : it was a 
fpecial verdift iq deftment ; and an exception was taken to the 
declaration, bccaufe it was of a pari ^ without faying how many 
acres et de pann^igio^ of which an * ejeftment would not lie : but 4, 
the Court being divided upon another point, a rule was made to 
adjourn it into the exchequer chamber ; and before the 
record was certified, SxR Wadham Wvndham, one of the 
Jull}ces againft the judgment for the plaintiff, died; and then, 
there being but three Judges in court, a motion was made for 
judgment, according to the opinion of the other two, Kelynge 
and Twisden, the plaintiff having releafcd the damages for thefc 
things without the confciit of the defendant, which could not be 
done by law; and it being oppofed by Weston, wh6 was of 
covnfel with the defendant, yet at laft he confented to it, bccaufe he 

(tf) Garth. 5. Comb. 15. 6. Mod. 58, Bro. Abr. Amendment** pL 

130. 41. 

{h) (<) EaAer Term *x. Ca-. z. i. Sid. 

(c) I. Show. 537. 4x6. 

(rf) Year B90k zz. Ifn. 6 pi. 

faw 
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Pvi 18 rON 
agivnjf 

^Wakburton 
AND Others. 


faw thcfc two Judges would otherwife give judgment againft his 
client 


(/i) The C’ouit dv»recd, that in a 
judgmenf by conicflion on a wai- 
rant of jtioincy, it had, and might he 
amended, becaufe without fuch amend- 
ment the agree menr and intent of the par- 
ties could not bt fulfilled , but denied it 
in the pnni-ipal cafe, bcc^ufc it altcrul the 
ilfut and irnrit inothertitlc S C. i.Silk. 
48. Tht reloi c a new trial wa^ Iiad at bar 


between the fame parties in the Michael- 
mas Term followinr. S C Carth 402. i 
Bennett 1/ Gawdy, 1 Show 207 S. C. 
Cirth. 128 — But fee Marlborough 

V. Skinner, 2 Stra 890 ; Aflin v. Par- 
kin, I Burr 66^ ; Baker -v. Cole, 

3 Burr 1161. ; Hardman •o Pilkingto*, 

4 Bun 2447 5 Roe on demife of Lee v. 
Elli'i, 2 BL Rep. 940 


Cafe 163. 

To debt on bond 
bid in Middli- 
Jtxy the defend- 
ant may plead to 
the jurijdi^ion of 
the king's bench 
that he was 
commorant 
Within a county 
falatine j and 
futh pica need 
not be on oath 

S C.3 Salk. 173. 
S.C. Caith. 407 
S. C. 12. Mud. 
123. 

4. Infi. 212. 

I. Salk. 30. 

201, 202. 

2 Salk 51 s 543 
Lutw. 236. 
Style, 225. 

I. Sid. 329. 

1. Saund. 97. 
Comb. 582. 

4. Bac. Abr S3- 
Tidd’s Pra. 241. 
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Cafe 164. 


Cholmondley agcuijl Broom. 

T\T.BT UPON BOND was brought againft the defendant in this 
^ court in cuflodia mat ejchalli : he pleaded, tint about the 
time of the exhibiting the bill he was an inhabitant in the 
county palatine of Chejler^ to wit, at Nantwicb^ and notoriouAy 
known there. Now this being held to be a fort ign plea^ and 
not/fworn, the plaintiff for that leafon fignedhis judgment. 

Mr. Cheshire moved to fet It afide, becaufe though it is a 
plea to the jurtjdiotion^ yet it is not a foreign pit ay and therefore 
need not be fworn. ‘‘ AntieJit denufnef and all pleas of privilege, 
are pleas to the jurifdiftion ; but they are not foreign, and there- 
fore they are to be received without an oath. Many inftanccs 
may be given ol foreign plea^y whicn if not collateral to the aftion 
muft be received in that manner : as in an aftion of debt for money, 
if it appear upon the condition of the bond that it fliould be 
paid out of the jurifdiftion of an inferior court, and the defendant 
plead payment accordingly, this plea muft be received without ai> 
oath (a). 

And for this reafon the judgment was fet afide. 

(a) But fee 4. & 5 c. 16 r. II. Foit 341, 


The King agabijl Jarvois. 


for the church of Norths 
late prior of the diflblvcd 


In qvare impedit, A TRIAL AT BAR xwTiquare impcdtt 
if the plaintiff yiVA/, fettiiig forth, ^^itfobn IVeblyy 
derive hii title rnonaftery of iS’/. fames the JpoJiUy of Dudleyy in the county of 
was feifcd of the advowfon of the faid * church in grofs 
KING, and the RS of fee, in light of his faid priory, and that he and bis convent, 
defendant plead on the ninth of Juney in the twenty-firft year of Henry the Eighth^ 
that b^nc ct -i/t- granted the next prefentation thereof to Ralph Bradley and others, 
rum cjl that the common Lai j that by the ftatutc made on the fourth 

of thc^fv' vj^fon, uaryy in the twenty-feventh year of Henry the Eighth^ 

and gi^rtcd it THE PRIORY was diffolved, not having above the clear yearly 
frovt in the declaration, yet the plaintiff, notwithfeanding his conftjfion in the pleadings, muft give fome 
evidew^c that the advowfon was once in the crown.— 'Ante, 297, 298, &c. 

value 
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value of two hundred pound*?, and thepofleflxons thereofwere given The Kium 

to the king and his heirs (a) ; that Henry the Eighth died feifed, 

and it afterwards came to ^een Afary^ and fo on to ^een Eliza^- 

beih ; that Ralph Bradhy^ the fouiteinth of jfugujl 1558, which 

was in the laft year of ^uen AJary^ granted the next prefcntation 

to Sir Richard Levingjlon^ and Edward Livingjion^ 

Sir Richard died, and Edward LevingftL\ fuivived, and was foie 
poffelTed ; that Sltuen Mary died feifcd of fhc* advowfon, and the 
church became void by the death of Richa^ d Walker^ and that 
Edward Levingjton prefented Hmry Squire^ who was infiiruted 
and induc^ted ; that ^een Elizabeth died without iflue, and the 
advowfon of the faid phurch defeended to King 'James the Firjl^ 
and fo derives a title to his prefent majefty j an i that the church 
being. void, it belonged to him to prefent. 

The defendant pleads, that heite et verum eft that King James 
was fcifed of the advowfon in grofs as of fee, prout in the declara- 
tion; but that he by letters patents under the crfat seal, 
dated the eleventh of July^ 111 the thirteenth year of his reign, 
granted the fame to Sir Chat les Montarne and Edward Sawyer^ 
and their hens, the church being then full of thefaid Hemy Squire \ 
that they, on the fifteenth of m the fame year, granted it to 
Edward Skinner and his heirs ; that Skinner afterwards levied a 
fine to Sir Thomas Jarvois^ and dcclaiod the ufes thereof to the 
cognizec and his heirs ; that Sir Thomas JarvoiSy on the thirtieth 
Alarch^ in the fourth year ol Chailes the Fir/i^ granted the next 
prefcntation to Phineas Wh^ie ; that the church became void by 
the death of ; and that Vhincas prefented Timothy 

White j who was inftituted and indu£fed ; that Sir Thomas Jarvois 
died felled, and the advowfon did defeend to Sir Thomas jarvois^ 
his foil and hen, and that the church became void by the death of 
White j that he theicupon prefented John Hinkley^ who was infti- 
tuted and induced ; * that Sir Thomas Jarvois died feifed, and the [ 337 1 
faid advowfon defeended to the defendant, being his fon and heir, and 
that the church being void by the death of Htnkley^ he prefented 
the defendant Hinkley thereunto, who was inftituted and indudled; 
and traverfed, that King James died feifed of the advowfon afore- 
faid modi^ ef forma prout attorn, general. pr<^d. dom, regis 
nunc per narration, fuam prad. fupi?rius alU^avit^ protestando 
that Sir Thomas Jarvou deceafed and the defendant Jarvois were 
fuccellively, for the fpace of fixty years and moie before this writ 
brought, feifed of the advowfon in grofs as of fee, and that Henry 
Squire died about fixty years before the writ brought, for plea 
SAITH, that bene et verum ejl that King James was feifed, and 
derived a title to the defendant Jarvois^ ABsquE HOC that the 
church was void by the death of Henry Squire. 

The Attorney CjENERi^L took iflue upon the traverfe of 
Jarvois^ which was now to be ciied. 


{a) 37 Ihn 8. cap. 8. 


The 



Thk Kino 

0ga\nft 
Jar vois. 
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The queftion at the trial was, Whether the defendant ihould 
give evidence, and Ihew how this advowfon came out of THE 
CROWN ? for having alledgcd, that bene ct verum tfl that King 
James was ftifed, and induced his title by a giant from the king, 
and having traverfed that the king died feifed, &c. he ought to 
produce his grant, and Ihew how it came out of the crown ; for 
the fcifin of the king being confeffed in the plea, ex hoc fequitur 
that he died feifed. 

But notwithftanding this confeflioii in the plea, thf Court 
made the plaintiff give feme evidence that this advowfon was once 
in THE CROWN. 

Agrantmadeby The plaintiff thereupon produced a giant of i'HF prior made 

of^the^diflolved prcfcntation, and i hi. priory being now 

pnorits IS not diflblved, the advowfon of confequence muff be m ihe ciown. 
evidence of an advowfon having been in the crown. 

The defendant then produced his grant, which was by a warrant 
from the commiffioners under the great seal for confirming 
defective titles. 


•[338 1 

Fitzg. 308. 
Comb. 308, 

I. Co 45. 
Skin. 659. 
(:ar(h. 351. 


The Counsel for the plaintiff infiftcd, that fuch grant 
was not fufHcient, becaufe thofe commiffioners had not an 
authority to make an original grant ; they had only a fpe* 
cial authority given them to fupply defeftive titles, by con- 
firming fuch grants which were alicady made by the king. 

This commiffion, which is dated the twenty-fourth February^ 
in the firft year of King Jnrnes^ is upon iccord under the great 
SEAL ; It IS an exprefs authority given to certain perfons, and the 
grant made by them is with reference to that authority, for it is 
‘‘ per luarrantum comniffionat, therefore they muff produce an 
adlual grant from tlie crown. Now it appears, that the king was 
deceived, even upon the * very record ; which makes the letters 
patents void without a fare facias^ for he intended to grant nothing 
but what was in the pofleffion of the party bcfoie, or for which 
he had fome colour of a grant upon which ffie commiffion was to 
operate. 

But it was argued for the dfemlant^ that he need not 
fliew a precedent grant, becaufe this made by the commiS' 
SIGNERS was fufficient ; for it lliall be prefumed that the com- 
missioners did purlue their authority ; and the pofleffion having 
been in the defendant and his anceftors for fixty years and upwards, 
and no prefentation fincc from the crown, it fhall never be in- 
tended that thofe commiffioners exceeded their power. 

And of this opinion was theCour r>efpeciallyfuicethe plain- 
tiff could not produce any evidence that the king did prefenC tq 
tills living fincc the diilblution of the priory ; and therefore it is 
poflible that 1 he prior might grant away this advowfon before 
the rtatute of 37. Hen, 8. c. 8. and it might be that evidence 
was given of fuch a grant to the commiffioners, Thefe letters 

patents 
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patents were granted to commiflloners to quiet the pofleilions of Thi Kins 
the people, whether the crown had any pretence or not. ^ 

The plaintiff was nonfuit 


Brace againjl Pennoyer. Cafe 165. 

tN trespass, there was a judgment in the common pleas againft Kon a writ of 
* three defendants, who brought a writ oj nror in this court j '““r ajuHg- 
and, before the record certified, one of the plaintiffs in error died ; 
and after his death a capias a/i fatisfaciendum was taken out againft 00^1111*^11* 
the other two furviving without bringing a fcire facias. tiffs m errw die 

The queftion was, Whether there ought not firft to be a 
fcire facias ? t’ourt.onafug- 

■n r ■ 1- • 1 I . ... . gellion being 

ijecaufc, as it was fanl, the execution varies from the judgment, mj<ie of the 
and is not purfuant to the record, bccaufe there was an alteration will grant 

of the pcrfons from three to two. It is true, where one is not 
party to the record, a . heir, executor, or adminiftrator, he can have vor» wuhmu ‘I 
no execution without a fcin Ja-ias, though it be within the year, fure/nw. 
becaufe the alteration of the perfon alters the proccfs. But it is as » r 
true, that if two plaintiffs recover, and one die before execution, L 339 J 
the furvivor may take it out without a fcire fauasy becaufe he is S. C. i.Salic. 
party and privy to the judgment ; and if it •• Ihould happen that ^'9; 
the dead man had releafed the judgment, the defendant may bring 5 ^ 
zn audita querela and be relieved (a). It is true, if one of the 108. 
plaintiffs in error had died after the affirmance of the judgment, s.c comb.441 
there muft be z fcire facias. In replevin, three defendants made sc.C41th.404, 
ci^nizance, &c. (/>) and a verdict was given for the plaintiff in ^ “ Mod. 

Michaelmas Term, in the fccond year of ^een Elizabeth ; one of 
the defendants died after the laft continuance, yet judgment was pi. 16.” 
given againft the other two furviving without a fare facias. Mooi, 367. 

By which it appears, that execution may be taken in this cafe 'S'- 
without any fuggeftion made on the roll, and without applica- ^ *‘’'^• 47 '. 
tion made to the Court. “*■ 

. . ^ 93 - 

CuRiA. h fcire facias is not neceffary upon the abatement by ** 4 - 
the death of the party ; for what need is there of it, when the party 
cannot plead to it I If they prefs for a return of the writ of error, it sicin.**^. 
will be certified ; and without a fuggeftion upon the roll, he had *• Mod. 108. 
no means to know that one of the parties was dead ( c). Therefore 
fuch a fuggeftion ought to be made (d), and then to pray execu- 
tion againft the furvivors, et quia fuper examination, conjiat Cur. *0, t'so 
that OIK of the defendants was dead } therefore the Court docs 4. Bac. Abr. 
award execution againft the reft. 416,4.17.419. 

And for this reafon zfuptrfedeas was awarded, quia improvide. 


{•) i.S»llt.» 64 . 3 io. 

(*) SaeicviU»’«Cafe,byer,i7S. 


(c) Vidi I. Lilly, 2. 

{ 4 ) St?e 8. ic 9. H^ilL 3, c. ii. f. 7. 
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TRINITY TERM, 

The Ninth of William the Third, 

I N 

The King’s Bench. 

Sir John Holt, Knt. Chief "jufticc. 

Sir Thomas Rokeby, Knt. 

Sir John Turtoti, Knt. • Juficcs. 

Sir Samuel Eyre, Knt. 

(S/r Thomas Trevor, Knt. Attorney General. 
John Hawlcs, Ffy. Solicitor General. 


* The Kins’ a?c',rll B'ooni. 


T he Af RICAN Company , i ■ t> . jp.u [, 'i iceJ ih.’flilp i 
called 1 'he Amj kiCA,'’ vvhticol f;i t J^fn A; w' 
was mailer, who took a hr t ,0.1 J}nl> ) i/it l/ij indies^ ) 
and file wa*^ condemned there as [ iize, ino jiroj » ity \ Jted , 
in THE KING. Afterwaids Brcoi,. loid the c orS in La^bado-' , i 
and then came home, and he was ^)ro<ecuttd jp r if /iOmie at r y ^ 
COURT at the luit of the king ; upon whi^li ; i ^Icciirnn * 
there was a fcntcnce, and an appeal was brough roin t.uL U n* 
tence. , 

Pending that appeal, Biovrn moved for a p, bn, fug- ‘ 

gefting. ^ ; 

First, That the (hip md goods were tak.,n in !i ' IVrd J^i i 
infra corpus coTnitatus.^ and fo thi court oe jr Li.\ nad 
no original junrdidtion of the caufe : and this was ou pnip nt to / 
flop the proceeding upon his^o wn appeal. '' 

own ufc, the value may be recover* <1 ig inft him b> ( it m the fpintiul n inr — ^ 
S. C. 1. Salk 32 s c ( orrb 444 S C iz Mori 1 , i Salk. 31 2. 4* , 

tf. Mod. 13 4 Mod 176 / If 2" Ray 4'- M c vt 29 i Sd 320 ,'7 
Skin. 59. Raym 473. 1 an. 32c 367, j. Ltv 24.3 Caith 4 a Opu • 5 
3. Term Rtp. 323. 4 Term R*’, 3^5 

Secondly, 


* [ 340 ] 
Cafw 166 . 

if k lliiulitlong- 

’n t jubj 
uPd not having 

/ // i J nm u f 
III • '^ijp U-- 
I -c n 

e • tw tnjy Jie 

pr [ 1 ry fu< h 
iti r IS, t pen 
i» being con-» 
iltn p • in ^n/ 
court of ail u- 

* h , 

i »iT J Ul- 

ik V R-fl :n 
T u \ IM . 

m the ’ ( c if 

tbc (fit / diw*r- 
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Secondly, That the property being once vetted in the Icing, 
by the condemnation of the (hip as prizej there can be no fuit af- 
terwards in THE ADMIRALTY COURT here ; for if after fuch 
condemnation the goods be converted^ the king muft bring an 
aftion of trover : and this is a plain adion of trover upon the face 
of the libel. 

To which It wasanfwercd, that the fliip was taken without anjr 
commijfion or Utters of maique , and therefore it is a pcrquifite to 
THE ADMIRALTY, and Broom is rciponfible to the king for the 
Ihip and goods. 

There is nothing withiil the libel upon which to grounii a pro- 
hibition. 

^ 241 1 * First, They fay that the (hip waft taken in the Weji Indies 

infra corpus conutatus^ wh ‘"h is not fufficicnt , for it ought to 
appear upon the libel, that che was taken upon the land beyond 
fea, becaiifc this Court takes no notice of counties there, and no 
prohibition after fentence fhall be granted upon a bare fuggeftion 
that the captain was not fuper altummare (a). That the property 
IS not veded in the king by th» coildemnation, for that only 
declares it to be in him, for which he may afterwards fue in 
IHF ADMiRAi TY h*^r« , and though the go^s were fold at land^ 
and an a(ff ion might be 1 1 ought at law for the converfion, yet the 
original caufe arihng upon tht fca, upon which this fale did depend,^ 
gives THL COURT OF ADMIRALTY jurifdi6hon, for the conver- 
fion was at ita, though the goods were fold at Barbadoes (b) i and 
the hrft motion he made toward the place was a breach of truft, 
of which the con r^ion .it land was an evidence. But it is too 
late to pr i) a prohibition aftir fentettce^ and an appeal brought (c)} 
for it wcuid be a great inconvcnicncy to allow it after fo much 
expcncc, and no exception taken to the junfdi^tion. This is a 
rcafen given by my Lord R lle in his Abridgment (d). As fot 
iiilt uiee : B) the liatute 23 Hen 8.c. 9. No man is to be cited 
to appear out of the diocefc wheie he livctb, except, &:c. upon 
‘‘ pain of double damages to the party grieved, and ten pounds to 
Skji 49^. “ the Ling A fuit v/as commenced in the prerogative court 

Cafes in Law jor a legacy, and the part) bad fentence for it (^) ; and upori aft 
w3dEiiu*ty,43^ appeal from the ientence to the delegates, the fentence was coft- 
himed, and cofts taxed, and excommunication for non-payments 
Now the executors would have a prohibition upon the ftatutc, 
bccaufe they dwelled in aii'^thcr dioccfc ; but the Court granted 


tut Kkxb 

BttOM. 


(ii) 3 244 I Ltv t43 

X Sid 367 1^4 Roll Rep 2 Biownl 
34 

(h) Cro £1 i 7 685 2 Saund. 160 

I, Sid 320. 1 Mod xS. 2 Salk 

540. 
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284 3 Burr. 813 Dougl. 378. 

2 Itrm Rtp 473 
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(c) Smith •v. Executors of Pey^reiil^ 
Cro. Car 97. 


it confultathn 



Triflity-^erm, o. Will 3. In B, R. 

zi cohfuUat* bi.C ‘ift thev nn^c too htf' fo» a prohibition, having 
io long aliowcd the juriltlivtion of rh t co irt. 

Jtl]our 7 ^'tu} ((t). 

^ It IS fi Cl tf t I w^s r H tinn >, b C Liit'i ^ ^ , mJ th*Te- 
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Cafe 168. 

An information 
nt common law 
f r f rn JURV 
in 1 t jal «it baf 
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JiNat ir p'n 0 s v\t Ti I \R i im* i ^ C \ M » i ^ in cum. M i d- 
\ pr^id. ^ d RiCtiardu'? SfRODi 

tempo) i! IS h^Hct 1 it ii /mi n Uo id fu t py iSji > in 
domo dl cii If) iJier \fht tahit et fmt tr/iis p^vd. 

Jl^dht 0 7 it if'ibf ())(}} ( f ^ m uiUtiu^ i hm Loron it atloin, 

d Jii d )u 1C n 1)0 iodtm damn 0 iigt d i* cut, hic mtehigi et 
inf 01 mat i nuoJ u I h i ct, 1 idim la tt nd / sell ill i rn prad, 

cthib S I in t ^ c mo ir ni d ili donum *rgis nunc 

cJftiz 0 J ip) ai ci''Uu ‘A I rMi\ T\Jifi<rI n com Middle- 
sex ir pi <rd, L\ , dniyn itgs Jt bn tO pi ibid, qui^ 

dam Ro^’Litris CiRn P nupet dt. paroch, dt PLlMPiO^ 
SfWARM in com, yioman pioduSi, fint tejiis parte 

VoL.V. Y prad. 
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ICiNG 

pa^d- Henrici Corkforth defauL in covfa freed, et adiunctk 
Gjtxxr. ihidcm jurat, ft! it fufcr facrofanB. Dei evangclio ad dicen. verita^ 

tem totam ventutem el yiihil pr^eter vet itatcm dc et in prtemijjis in 
€x:iu inter put tcs freed. moc{ocifo)tna pt ud. pojit, ^uodque idem 
RoLERTUb Gkeep Dcftr/i pra‘ ocuUs fuis non habeas fed infti- 
gation. diaholica mot. et jedub! udtunc ct ibidem per atlum et 
confLujum fios faJj o miihtiojc voiuntarie ct corrupt} fuper Ja^ 
cr amentum fuiim pried, dixit depofuit jma'uit ct jiiratoribus juris 
freed, in cvidnir. d. ct conca rat. pi ^ed. RicriARDo Strode dedit 
quodciica Widivm fuli., .wt.LicK the middle of yw/v, 

* t 343 I priino mcnfi m ft !.i ih niiiUJimo frxrcntcfimo otiose* 

Juno primo faptudr/. nr.}' end. Mac. rsT\ Strode presfat. 
R I c H A R 1) r T M S r R ■ • j ) ; : in • ndc f ti * up f'd N E WKU ( quandum 
dnnHtn 'cor.rt. NjavN'MV'i ri pwor^f de F »^^^TON Sanct.^i: 

Maria' ui eni!u})'i \o\. .,utcn-k.; et ipicd ch i .• medium 'JuUiy 
ANCzLlcK “ Jul\F v - r>(. 'x.fitijuvo cdfcgefmo primo 
enndon WL'nltm "ful.i e'.>: ki iUau' » A ATAt.l>TER STRODE 

eimdcui Rk’UARi^. f•e^^.^'} i-nucndo fuit apud Newn- 

HAM dii'}. dim. 7 ^r,cu\ NjwnkaM paroch. dc pLIMRTON 
S A>;r I' r. \[ \ P I A' in t u.i. • >F a v. pt .ed. innuendo ; ct qued circa 
midi run nunjii JuJr (U'>ic n./ I'.uu, jexccnlejuno otJogeJimo 

prime Mac. IN' i er Sfrc/su' >iu-n €■> Richardij:^! Strode 
ttcrurn inir'rcdo fuit epud \ E vV na- (pined, domum ^vorat. 
NEWNJHAAf tn pci'C h.p,,ed. dc P;,r?fl’TOX SANCT-ffi: MaRIjE 
in d’dio cun. I^bvoN. :r^ urn rviiu'nc'o)., :dn rcicra ct in fciHo 
pN^^/r?r.RlcHARDr'> STRri>h cu.ii t.-lfduivi dudi mofi^ Julii anno 
Domini mllh'f: no p ':.cnt> i:mo ottopjim^^ primo Jitpr ad itio vel ad 
aliquod aliud tcnipus qiadrunqitc in did'> nu'nfe Julii codem anno 
non fuit apud 'Svwy.JlAM pried pi cut ubm Robertus Greep 
l^iper fdci c.nci'tuYn frr<rii pnrd. /tr) ^ rp(i‘di'>l c voluntan} et cor^ 
rupU di.xit dcp'Juii in azn: ct jw uy din ib dern jur is prud. evidcfu 
dt.llty tiSij* 

pn an i.Tue in "Pke DF.rr.NDAN T v/a? coPAiaeJ of perjury. 
riflev'in fWhuher 

ji.dicd feifed of And xov; it was moved rii arrell ot judgment ; 
certain lands in . ... 

fee} /?. thefub- r IRST, T or tiv.it it Dor let tortji t:iat T'HE OATFI was mate^ 
fenbing witnefs rial to tho inatur ia iilwe. 

Secondly, 1 he fact is laid, tha! ai farmer trial Ad^r. Strode 
executed in rhe evidence, that t\v' 'palcnlurcs of I, and relcrde were execu- 

' month of yutyt ted by the Dn/ic of Jib L’\arle.ynt Aioni.iU'^c lloujc.^ about the time 
at MemoiU of the date thereof, which was the hxieciith dr.y of July.^ in the 
ffouft!,\n London ; 1681, and that he was then and there prclcnt with the Duke.^ 

,ai^ C. fwcars, ^ witnefs tliat the Duke did feal and deliver the fame : 

uiflt Jj. was 

oommorant about the faid month o( July at ; this, althciigh fiiffielenily niaUTial to the 

fbatter in ifliie, is not a contradl^jon l\:fncitntly dirt^t to fopport an udiynhtnt ot perjury j 
> ' |K>r can the contradiftion be rendered certain by an hj-.unJi, ui eriam dwcll-njr-IioiUe beionging to 
•;,** the faid £. at Newnbam, in tlic parifti of rtutpu.i, in the couniy of }” lor the office of an 

MtiNUEUDO JS only to the meaning of the propoti non affivned, and not lo add plw ternii to it.— 

l',S. C.a.SaMc*5i3. S. C. Carth. 421. S. C. Holt, 535. S. C. 12 Mod. i'i9. S C. Comb. 459. 
• 5 ;C. I. W. Ray. 256. S. C. Corny. R^p- 43. 4 - t-'o 44. 4. Co. jso. 2. In/l 318. 3. Inft. 23Q. 

9. St 1^.682. Saycr, 280. 4. Com. Dig- Svo. 662. Cowp. 672. i. Term Rep. 66. 
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find the perjury now alligned is, that the defendant then depofed, 

‘‘vthat about the fiunc time Adr, Strode was at Newnhanl {quand, 

domum %'ocat. Newnham m parsch. Plimpton S. AIari^ Gkjcef. 
in com, Devon, innuendo),** 

Now the words “ about which time’* are very uncertain ; 

For if he had depofed, Strode v’as then at Newnha^n^* 

without faying any more, it jnull be aj^rced that had been uncer- 
tain, for it docs not appear where Ntwiiham is, or that it was * [ ^44 1 
Ali\ Siiode^s houfe, or in what county, or in what place. Then 
the } 7 } 72 uendo mu{\ be thc.only fiipport of this information ; and 
that makes it worfe : for the* defendant fvvore, that “ Air. Strode Hob. 6. 

was then at Ntzunhe/m.,'* which may be taken or intended any 4 Go, 17. 
Nfzvnl'i 7 }t in Englu>id ; and by the innuendo it is tied up to a 
fpcci.il ^■^■'wnha 7 n in J)evo 7 i^ at which place it docs not appear that 
he fwore Ah, St) ode then wa** : /o there being no fuch Nezunharn 
mentioiud bclore, the hinuendo is immaterial, tor the duty of an 
tnnuoido is to afcertain a tiling mentioned before. They fhould 
liave fel forth, that there was a trial, t^'c. ; tinit a deed was given 
in evidence ; that Air, Sti'ode was jiioduced as a witnefs to fuppnit 
that deed ; tlrat lu* had a lioufe in Devon called Nezvnham ; that 
he depolcd he fnv llic deeds executed in Alheynurle Houfe at fuch a 
time ; and that the defendant fvvore (lut Air, St) ode was then at 
A,'cwnha)n When words fpoken arc uncerlaln, they ftiall not be 
made ad-tionable by an averment; as to fay of an attorney, 7 'hou 
haftfo'‘ged vvi itings,” bonds and cove Hants {a ) or to 
fay, mat man iiad 'i'liE pox, innurrulo thi: Froieh Pox {Jb)d* 

'riierc CiUghttn be a greater certainty ol the place tlian of an addi- 
tion to file p'uty ; and lor this rcafon, WJicrc cight<'cn were in- 
diiTted for a not (t* ', and there was no place named where feven- 
teen of them did dwell, the indictment was ijuatlied. In Alh 
chaelmus Tc rn.^ i/i th.e thii ty-iev(.nth year of Elizahirl\ 

a man was ii.eicLed m this couit upon the Uatute 5. c. 9. 

for perjury [d] ; tile mdi, tmeiii let iorth, tint there was a luit 
in chancer V berween iw ; parties Im* the manor ot jS'r.'/fy'dV to in 
Devofi ; t;n;t a conmujln^n was awarded to examine wimeflcs in 
tliat caufe ; and th.it Hk defendam, being ewunined, did iWcar that 
- a feoffment ofthenwUK.r was delivered a > an eferow, <cc, innuendo 
pretd, mane, lu?n, Nc/w it did iiot appe.u' tiiat the oath which the 
defendant then mad.e of the d^l. very <A that deed did concern the 
manor of Stavertou then in epreihon ; and it lhall not be made 
more certain by the foL’owmg words, avo;/.v o’ 7,7 pra'd, innu- 
ENDO,” becaufe a ni.Li; IMail 11^*1 he pumilud for a perjury by 
the help of an uDiuejJ'J, Nt w though that indictment was upon Tw 

the ftatutc, )et the fame rcaibn which was then given v^ill hold 
good upon an infoimation at common law for the fame offence, ’ 

* Upon the whole matter', it is uncertain what Kciunhatn was * ^ 3^3 1 ; 
intended by the witnefs; lor it is inconfillcnc with his evidencv; 

"nf'. 

(a) 3. Bulft. 265. (0 n. Buirt. JS3. ^ 

I. Roll. Abr. 43. C;o.Jic. 430. {(t) Crc. Lb? ^i2S. 

64. Srw. 11^9. 

» Y 2 


to 
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Thk Kino to fay, that it was Nezvnham in A 4 iddlcfex ; and the jury would 
confideration of it, ur.lefs it had hern deferibed to them 
by afking what Nnvnhom was meant. So that, without the, 
hinneyulG^ NOM con^-tat what Istvjnham it is ; for it may be a 
houfe, or a vili, or a lien £.^;vy, rnd near Alheiutirlc Houfe ; it is 
the diftance from thcnco whieh makes the thing material. Now 
Mr. Strode having dcpf)rcd, timt ‘^on or about the middle of 7 ?^^' he 
‘‘ was a witnefs to the ex'-’ulion of the deeds at jlllmnayU hloufed^ 
anil the defendant having f'A'-.r.i he vv;a tlien '\'ilslnur,ijanr gene- 
rally, it may be inttrided the very .uxt lioufe to /J'hrworle lioifjc'^ 
blit the tHHiurdu rTrake^ it be at d'der.-niain in which is 

(iiffcrent froio v di it uas fvvr' ji ; for the law pr'nnd fnue intends 
l\i Li'uluim to by ... \ 111, and ok* inirtrii ‘ lir.ots rt to a paiticiilar 

houfe in a p.uiib, vv^ieh .tb^’s tlic very iigni'.e ition (jt the word, 

and redee*.^. ir born a g.ajiabry to a ccrr.iiiriy. I'he law will 
iH»l allow \\c>!{b lobe eniarged by .in hiuiiaido^ fo as to lupport an 
action on bit eak tf-r in-, aknig tb m ^-7) \ a iiinlto fon 'tori m v^{r^ 
of pcrjin 'i, lor if.K Vvajuivi b.^ Lwc./;ivict a I'la.i oi' turn of lire higheic 
crimes in amittcr never iVvairn bv' iiini. i Iiis \va^ tli.Mi’p'nion of 
]iJ>’rirE (lAvvr-Y, tha: a man cannot be pcijired by an ifimi- 
endo [Ij], And tiiLo; is no authority tiled on the (aliL'i iiile to 
prove, that an hi/incud/ will make vturds aclionaldc winch aieiiot 
ib in their own n.itnie ; hut where a i diL’^idn^m is laid, or the 
words of theiiifeiies are a n j.mab!# ^ th/ 1. .ui u rnicudo nr.iy expkdn 
them. 7 \nil rlieietoi.:* d v\.iS agieed !r\ that ii' a man fiy, 

'I'hou heft Ibbcn mv p.ecr,'” “ my gund’ the .nfb'cMi 

'will not be; tor tnoir/'i hv conmK'n imi ndmejiL .v pt\t' is d p/ifij 
yet it is L.iieerrain, .en. i:: il he Iidi.ed Ig- rui in}iNnido\ hut if 
there hmi Ik.ii am- j)u.vic..:s dukct a, le of J p tnen ihe abfioii 
niight liiiv j bv en fip; oxteJ b) tixc 




Ski i/\ DL"! , Peijiiry r a.l lie In f'.netidj^g m.it'. ilal to the 
ifluc ; toi it n he wi.ollv fu ;:gi: .ind iu\. ^ iiineiit it is not pe.^jiiry, 
but a v.rni and idle o.iili d") In A f":cl in the fifth 

year of "Jiuias the Fitjl (a), a man i'ldlcbjd in the Ihr- 
chamber for pi'^jnry oomm'tted by tiim Ir* I'l:* court of 
RKQUFS'is, in gi\ mg cvid. nee there in a eaufe 1 4 ,nr crnnig the 
title cf lands, v.diLh w..- mbdvcii by aj.l tm, Ji;no]-.s oF 
^46 ] England not to he punithr.Lk, foi .t was r//; i^/it < / iuj',it and 
not a cor) apt oath, hecr.ule that corn! inis no aiithcrny to e.Yamine 
luch titles. ^Fhe t’.nh of a jurymian ir, tl.at ho fliali well and 
“ truly try the '-[jue between the partiLS fo that if he do try any 
thing beiides tl}e ijj'ue it is per non jjoatmn (f) ; ajid if liis verdict 
thereupon be falfe it is not perjury, ne.th r can he be attainted, 
becaufe neither party is grieved tlurcby (g). 


(rt) Hob. 2. 6. 45. 1. Vent. 357. 

tjro. Jac. 12 6 . 

( 6 ) Godb. JO I. 

(r) Godb. 3 V> 

(J) Godb. 15 1, 

(e) Rex V. Paine, Yeiv. 111 . 1 . 

Eulfl. 107. 

(/) Hoh- S 3 - IJ- Co. 13. 

(^) btc Rex V. Dowhn, P, R. Tilnity 
Term, 1703, v/Ikic it was c1ctciiTLnv.d, 


th:it 11 it:ng tliat at fuch .a court yf, S, was 
“ K> ftui f^tm cf Ui':v Cj i./i uf'cu a eerialn 
* * . f.fi’iJ.f. t T t tK n lird tk LU^d- f't’i (i T'g 3gai ntt 
.h.:n l(yr muidi-f,” r.nci that at ajtf 
“ ujbt: fh f'lul tfi. f !i t! and there haavre^ 
** ii7i{ :vi!s t)u<di j raat^na^ qucjticn vvhetbCT 
“ alt fufl'icient avt-rmentij thatt^! 
ptrjury was commuted on the trial of 
ud. /‘. and th.it the qucrtlon was KTaUriat 
on tlwt uivd. 5. TtimRtp. 311. 
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It WAS ARGur-P pt the that the Av makc^ tlic ThkJCik#^ 

place certain enougli, and r’lat the baueh of tiic oath well al- 
iigned ; for it is ],:icl hi f.ut, liinr :Wr, ‘‘ wms not at ^k**^^* 

“ Newnham aforcfiui.” it is a:'niir!c.Hi, that an is not 
proper to extend wnr Is b yond ti”' !:- ordinary and coninioii 
meaning; and likevviie where a word is^apable f)F tvv'o iigiiiliea- 
tions, and bv an ir-Kumno is tit d a-p to o”e, that iira!! not prejudice 
the party: as for iniumce, li' a I’l.iii f ‘ i llolc his corn, it 
may be as well ita’idiie^ c( rn as cm dovwi (6'}. Neiilicr can an 
innuevidc reflrain n ^cnus^ as him or i\'r (.O, 'rims tlijy who 
argued for liic king, as well thole w’lo \uA argued for the de- 
fendant, did not dllfer in law ten'-einin • an but only 

ill tile ap})]ical ion of it. Nhnv in caf- I'e- C'ouii caiuajt: tal:e 
notice judicialiy, tint Nevfnhem is .i ''. ’iiejal woid, or that it has 
two known iignification-. Ulu admioing tuat jhc phir,.* ’s not well 
explained, and that the hnuundo vv.-s oulo!‘iI,c vmu., .! .-n ve^ihmn 
is at lai'ge, and non conjhtt where it .s ; hut Iv .l v.d'Cie it will, it 
mull be anothiCr place* from /llbejnarlc iij'.je, Xo*./ i'ii]'p'‘i!iniT it to 
be near uilhemtirh hfouje^ it is Ifill p'‘i jiir) in liu vl^fa id.aii:; for AI}\ 

Strode depofed, that he was at liich a Liir»j in Aibi^niarU 
Ho 7 (Jip and the deiendant fwore that lie was then at Newn- 
** harnP fiipporing it to he the nc'/ iloor. My I.oTtn Coke, in his 
expofition upon tine I'tatute 5. c. 9. (t), fat., that if the 

thing fvi^ornbc not true, and iivU m.rKiial to the point in fiiit, it is 
not perjury, becanl’e it us extu jiulK'ial ; and tint act giving a 
remedy to the party grieved, he can in no foit be damnified if the 
depofiri^'n be not material to the mat: *'* in ilTue. * 'I'his opinion * f 247 ] 
of my Loiio Cok:' nmil: be intc nded ujion fne ftatutc, and it is 
then a little too iFraignt ; for iftlie thing fworn be impertinent, 
or do but conduce to *Jie in ifiue, and be falle, it is itill 

perjury. But wliat was fworn in this C''re was not fo immate- 
rial to the point in irfue, f .r it may create a belief in the jury 
that jWr, Sirode was not at Alhcniarlc ! [:ufe at tli.it lime he fwore 
himfelf to be there. As to the cafe in 6; a. which has been 
objected, that proves nocliing againfi this iimi endi ; it was a fait 
in chancery for tile maiu.r (X Stirce-ion^ anil the defendant fwore 
that a fcofimeni of tlic m.mor was defivered as an eferow, when in 
truth it was delivered a’hlidutCy ; and this was afligned for per- 
jury in the defendant, with an innuendo /»r.W. mmier'ium ; 
becaufc he had not Bvorn tliat the feolfnient was of the manor of 
Staverton^ but of the minor generally; the oath was held to be 
immaterial to the mutter in ifilic ; it; was not flicwn that either 
party produced the feoffment at the commifiion, or, if it had been 
produced, that it concerned the manor then in queftion, which 
being fo very uncertain could not be fupplied by an hmuendo \ 
and for this exception that indictment was difeharged : bcfides, it? 
was an inJii^lment upon the ilarute, and nut at common law 

, : (rt) Barham’s Cnfe, 4, Co. 20 . a. — (i) 4. Co. 27. 

Sf © aifo S. P. Cartlcman Hobbs, Cio. (.j 3. Inll. 167. 

£112.428.; Thonns v. A.xwoith, Hob, 
a. $ Hervey V. Dui Ums, Hob. 45 

Y3 thu 
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this is. Eut here the innuendo is explanatory (a]y without adding 
any thing to the feiife of the words ])rt‘CcdLnt ; for it is laid, tha^ 
A/r, Strode^ beijig produced as a witnelr, did depofe, that fuch a 
day in July he was witnefs to the executing of deeds in Alhe* 
murk Heufe^ in the parifli of 5 ^. Alarihi in the Fields. The defend- 
ant fvvorc, that Mr. Strode at that time in July was at Newn- 
hci?n^ ubi r ever a et in faao he was at no time in July in that year 
Tit Newnham : and this is found by the verdidl:. An in'riuendo has 
been allowed to make a farther explanation of precedent words 
than in the cafe at bar. As in an acflioii on the cafe {h) for flan- 
clering the plaintifPs title, he declaied, that he was feifed of the 
manor oi Upton Grey., and that the defendant faid he had no title to 
Upton.y INNUENDO Upton Grey ; after a verdict for the plaintiff, 
this exception was taken in arrefl: of judgment, viz. 4 'hat the 
words were fpoken of Upton generally^, which car. not be intended 
of Upton Grey.^ and fo could not be helped by the innuendo j 
but the Court was then of opinion, that it was fulTicicnt to explain 
I what UptonviTi^ intended, and fo affirmed the judgment. In the 
twenty-thin] year of Henry the Fiphth., the Marquis of Exeter 
was indicted for thefe word*", “ I hke w’cll the proceedings of 
Cardinal Pool.^ innuendo Carclum Pooly who wrote againll the 
king’s fuprcinacy and he was convicted and beheaded. 

Curia. An information for perjury at common law, as this is, 
does not require fo much certainty as an indictment upon the 
ftaiiitc ; for jf perjury be aflignedm fwcaring to fevcral interroga- 
tories in chancery, without ihcwmg in which, this is good at 
common liw, but not upon the Ifatutc (r). Neither wdll an 
indief merit lie lor a perjury upon the ftatute which may be main- 
tained at common law ; as for making a falfe affidavit in the chan- 
cery, or in this couit (^). "J'he ftatute has made the offender 
fubjei^'t to a certain pcnalu, and to a corporal punifhnicnt ; and 
therefore the penurv mult be by fvveaiing falfly in a court of 
recordy and in a thing material to the illue (f). Eut this is not 
required ;it common law 5 jbi it is peijury to fwear falfly in 
a court U:, or in i! ' ceelrf - ijHcal com ty which ai'e n()t courts of 
recoid [J ; , nor tha:. it lli.^uld be in a thing material to the ifllie, 
for a man may bcpe.'juicd in ananfvvcr in chancery to a thing not 
charged in the bill J'hcrc was a trial in wliich the queftion 

was, courts vel non compos ; tiu: man died in AV;//, and the witnefs 
lived in bd'ord/hire ; at the trial he made a preface to his evidcnccjj „ 
by telling a hiftoi v of his journey, wduTC he lay, where he dined, 
where he flayed on the road, and when he arrived at London^ and 
fo till he came to Kent [h). Suppofe he iiad been indidfed for. 
perjurj', in fvvearing that he dined by the way at Uxbridge, ubi 

. (t) Yelv. Allen, 3?-. Cio. Eliz. (0 i. Hawk. P. C. ch. 65. f. 8. 

1^3. (/) 2. Roll. Abr. 257. pi. 2.— See 

(/>) Manit'fs v. Maynard, Cro.Eliz.419. Alexandci \s Cafe, Cafes in Crown Law, 60; 
(i) T. Sid, 1C7. * is) ^ Sic*- 274. 

(^) I. RoU. Rep. 79. 0 >) > 

REVER^ 



In B. R. 


Trinity Term, 9. Will. 3. 

* 'V V;' 

i^EVERA he did not dine there ; Is this perjury at common law ? THisKiKisJ- 
Certainly it is not. cf^‘^ 

AiljQurnatur (a). 

(iz)T!ie Judges, afcei fevtraUir^uir '*♦- to iV' t ' i- foimaiion. Tiic c.tfe, 
at the bar, gave ihcir opjii.ona r.iii.f.,., I i'>v.fA ; .it';, iuxu moved b) 

S. C. 12 Mod. j 39. and 'I H E j u OG M t v 1 u. > .f , *.!*•• > of r orx nk ; :inc! ali^.r 

was an efted by the whole Coui t, becaufe Ik .1 ; or . j ’ i> l,u in. n .ill ? ' , lo) a\ it eiucd 
the information did not fhew wlure to he ot to .iihini the jodgnunt, 

NriOfi^am\Vd% cxct.pt by t!u‘ '*^5. Ihit it was put lo the vtt.; . -k' :*■(. jii l pntnt 
bccaufc the Court was latisficd that the w.is icvcrftd by tlu m^joniy' without 
defendant was guilty of vi»y//L/ 4 giving any reafon, S C J^d Ri). 

PFR j UR V, he was not dilchiigt d ol ins and iIk deiciul.isiL tahen, b. C. 

bail, and lea^rc was givcii to the pioKcutoi C.ntli 

* [ 349 ] 

The King i\p;dinjl McHIng. Cafe 169. 

\/TELLING was found puilly or/V>//t'ry at a trial A.T bar. On an Informal 
And now a motion was made tor ii 7 ir\u it iu!y tm tor perjury 

tried AT BAR, 

First, Becaufe the vcrdicl: was againR- evidence. if the jury, be- 

n r ■ • • • • r 1 . heving the oath 

OECONDLY, i:J.?caule ;t was ai^aiim: tn: opinion of thejury to have been 

who gave it. rdfdyfworn/anfJ 

not intending Iso 

*The fact was thus : T !!!• j R Y found the defen iant niLTY lind for the de- 
oi per jury y Init iiol of :c 7 d and coy rupl p’'rj>iryy^ as it was laid icndant, bring 
in the information, And Ro's.KiiY, ‘/''//m/, bi ing alone in court, ^ verdift, 
afked the jury, Wlictlicr t!ie^ found far I'nc d feiuiant ? "Ehcy 
replied, “ Upon wiiich he told ilwm, that he could not not of* 

record the verdict which they had given, fm- it was contradictory, “ and corrupt 
and they mull find him guilty or acquit \\\n\. Me afked them, “ perjury j” 
Whether they believed tliat the matten* fworn v/as filfc ? They 
replied, « Tes:^ Then he afked, Whether they believed the [hirdre^rdift 
defendant knew it to be falfe i I hey replied, 'Idiey could wis repugnant, 
not tell that.” Then the foreman fani, that they agreed before and couldnotbo 
they came into the com i to in ul the defendant guilty of perju- 
ry, but not guilty ol-zvilfu!, and corrupt perjury (a) i 

and if that verdict fhould not he recorded, then to find him guilty rally^butfay^ing, 
generallyy becaufe fome of tiie jury were difiatisfied to find him at the fame time* 
guilty of wilful and corrupt p r r j u R Y . Whereupon, v 
further conlideration, they fomid him guilty generally, 

Verdidt botli ways, and iK>t only agamlt evidence but againft their « ^ 

own opinions, which cannot be r/.v/.7;/i wr/Vr.'/ A. <« the perjury ' 

was Wilful and ccnupt p’ yt-l il.r Couit v..ll not giant a /. zvUi* 7 / on fuch t;inundsafter a trial av !<| 
BAR. — S. C. 12. Mod. 12S. S. C Holt, 535. 2. Jones, 163. Ray. 170.405. i. Sid. 49. 15^^^ 

I^ay. 170. 405. 1. Sid. 153. f. K.C!). 124. 2. Kcb. 403. i. bhow. 336. i.Lev. 9. i, Stra. loW'y 

3. Bac. Abr. S14. i Hawk. P. C. c 69. f. 2. 1. S. 2. Hawk. W C. c 47. f. 12. Cawp. 37. Do^gt,J 
337. 4. Bl. Com. 354- 3- 59 - 

(a) See the cafe of Rex v. Woodf^ill, Michaelmas Term 34. Cco. 3. 5. Term ^ 

Michaelmas Term ^o. Geo. 3. 5. Burr. Rep. 
and Rex v. l^aniel Ifaac Eaton, 

■ '' Y 4 


itfioutany “ fome of ; 
which is a !* **’* 


But; 



. Silt Ki»c 

MiL4,xNcr. 

St. Lev. 140. 
aog. ' 

Stiles, 462. 

2. Salk. 649. 
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Trinity'Term, 9. Will. 3. In B. R. 

But THE Court held, that when a caufe is tried at BAR, a 
tJi’W tn'a/ is never granted for the fuigle reaion that the jury went 
againfl evidence. It is true, it was granted in my Lord Fitz^ 
wcitersCnJe(ii)^ for there was a inilLidiavioiir in the jury, in 
flinging dice to decide whether they flioiild find for the plaintiff or 
defendant, which wonlJ alter the trial by verdift of twelve to 4 
trial by /d?/ ; fo like wife for cvcejj'vi' dumages for words; as for 
calling the plaintifl ‘‘ trailoi,” and the jury giving liftecii hundred 
pounds damagt.s (/»). 

It was iN^r/TTD n>i r,f the king, that thcie was no 

affidavit i\\y miflivhaviour o\‘ the jury, for they were all iinani- 
inoufly agreed to find tin: d» fjiabant guilty \ but the ambiguity 
of the woi J corrupt'* j :yzled them, which made them fc rupu- 
lous of findinp the j/cijury n. be full, became <-hcy liad no evi- 
dence of any hiihery to ha livcar himlelf. Neltliei is it iniJJc^ 
ineiv.ior ir; t.‘!eni to (»i\e a vcolult which would h.ivc amounted to 
make the dcf^ihiant r.ot and Imniediatei)', berorc they 

went from the bar, to find inm iruHty” As ro tiu. firif, tl^^y 
aficed the opinion of the Court, W'h^ther fuch a veidid might be 
received ? vvitich is wr.rt they ought to do ; anil if they have the 
opinion of the Com t, that luch v erd I v5V which is offered is not 
agreeable to law, then they aic to confidcr wliat verdnft to give. 
* Now it is plain, they had this matter under conlideration 
before they came to t. l iiAa, becaufc when the* Judge told them 
be would not lecord th^ iird verdict, they immediately fimnd th^^ 
defendant which if an argunKiit tliey were fully agreed 

on the fael to find him “ though they could not find him 

zvilfidly aud c 'll r aptly guilty hccaufc they had no evidence of it. 
Now to im.igine this to be a nilfdi nieaaor js an ofi ^nce mid rcfltdliou 
upon tlicC'ouit ; lot if there had been any milbelniviour the Judge 
would luwe told rliein 01 It. 'They ilunild iiave oppofed the 
receiving this verdidt; but liru e it is n. corded, they muft not 
now fet it alate. For aurhoiitie^, a cal'e in the Fear Book fc) 
was cited, wliich was an ai li.ui <r Loin'pincv brought agailift 
two ; aiul upon ;<<>/ .:.Vy pie ided, the j'jr\ lomid one ^.v//ry, and 
acquitted the other, and they i)v,ing ad vile.] by the Court to 
ccnfider better (4 tl.iir veulich which w..s cor.cradidtory in itfclf, 
becaufc one alone ci.ulvi not ( i rJpirc, t’.u y thereupon found both 
gui!t}\ which IS a ilfongei cafe rhan ttns at ben. Iris no new 
thing for a jury to r.c.dl their fiill: \vrJi-.i', and for the Court' 
to receive anotlwr at the fame time ('/), 'I'lils was done in one 
AtcheFs ('aft' (e)^ whom tl.ejuiy iieyuittid u|)('n an indidlmcnt of 
felony; and immediately they rcctdle*. led themrclves, and told the 
Court they were miflaken, and found him guilty ; and this was 
entered as their verdict. 

{a) 3. Kcb. 535. (</) S'.e the cifc of Saunders *u. Free. 

hcylf>, 462. man, Plowd, an. 

(f) Ycrtr Bu Iv 1 1. ILn 4. pi. 2. Bio. \e) 

Abr. “ Confpiraut/’ pi. 13. ^ 

E contrky 



Trinity Term, 9. Will* 5. In B. R, 

E contra. New trials have been granted in this court after a 
convnftionof perJl^r^ . It doT iiith^cifc rfonc i niit lUj [n)^ 
who w'X^ inli6hd tor pM]y r , fo- 1 i ig at Mn a p rion 

was at a ccioc ti ^ , ulun in tni'-h Ik i. i f ), aid it 

apptirinj th t the f icmin of tnc jur» w o g Vw. tl'c v< rJuTt 
wa<i owner of the 1 i n wlurc the coin^riMcV u s i iJ, ind being 
c^hallcn^elf r ih'^t i iton, nd\ft luo < t iiir\, tii CoiiiL 
gran^ d a n wtinl K t as Ollii i lUvvil [) tl »’ mif- 

cari I igc of tii J ^r), to who the ^ I n in ’cbveud ^ ^ ? iftcr 

thev Wuie gone fioin i HF hir ("<. ) 1 lu i \ uqii i s il c cvi- 

df nee to be cle ir to convjet i ‘no i of peiiuiv, n i ic iil' be ct 
wiltul and coiuipt peij ir\. \j/v kii th^ji / . u ledthit 
the defend inf w IS c f \vi ul ^ eoi i ^ t pt i]i i \ , nd yet 
find him genenlly, tnis is a \ i cf v/h eh is r ) ii^n int in 

itfelf. i hey ou^ ht to find ^ im ^ /z of “ \»ilful iiu c )riupt * f 
‘‘ peijur}/’ oi to itquit him, Ii an inlu^iKiit tor p J iiy, 
broj^ht upon tie fiitute of tne CJ u ig t i ; 1 n*^ l d d (d)-^ ^ 
th it the dv.tcndant_/^/^<? f In* i 1 ill ved u i h it ii*ue, 

and in what court, uid concluJeu, t'/ lo t ,it J n im a 

corniptn n p ju i n i ^ ind the wnolt C( i it were of f pi i n, that 
this declaruion \ as lufufhcicnt, becuile it v\ is not 1 iid, tint 
faljo ol nita it tt CJ 7 ) J pit dixit^ U foi tn el lufe which followed, 
etjiL con m Jit vol i it ; lum et coi i p* t n pi futnon^ will not help it, 
beeiufe it is itoi lu ton luion preiiifeoj infufficRntly ill dged {e), 

1 hw Counlel foi the would excufe this inilatmeatior m the 
jury by th ec rm n cole of afkiiif^ the opinion of the Couit in a 
point ofli V, whiei it i their diny to do , but tint is not applica- 
ble to this, t r th<.v wcie a reed upon two veidieds which vvcic 
ireoniilt nt, uJ upon the 1 itter w thout ui) confidei uu n it ill. 

It IS agre 1, tint the) nil) v from afii y viiJict, 1 here (on 
IS, bet uf It n a\ he pi cl lined that tney h i * fonK fiiblequcm conii- 
deration of thf evidence aftei fuen veicli ^given IJc iides, 

UiTUt /luilriLin fsisfoveru I, it isoid) u (a\ o«i v^hieh is allowed 
to the juf) lor their t de. 

CuKi s If t le thing fworn wns mnnifeftly f Ife, the n nd mull 
be cor upt, and thdi iheic need be no evidence of brib ry. 

MjlU) } at <7. 

(tf 1 d <;S ( 0 ’7^ 

(t 3 Ktl- 5'»5 Jon ,163 ( ) Set Co'c Caft, L fts in Crown 

(r) Sec Rex 1/ JoUlic,}. Ici Ktp 286 1 i\\, 65 


T»« Ktiii 
MtLt 


Stinhope c^gc^hift Stnith. Cafe 170. 

Michaelmas 'Ttrm, S H ill 3. Roll 462. 

A n action was bi ought upon a note foi money won 
pJav Ihe defendant pleaded the Ifatute 16. Cai, 2. c. 7. 
of Gaming, and fet forth, that at one fitting he loll: tighty-hve to 

pounds to the plaintiff, ni 1 foity pounds nioie to one late. phmtiiF, 

torty pound moie fiom another perl n, i net voiJ l»y the 16 Ct/ 2 c 7 although both lums were 
omfitiiigy foi that /I tucc n tended to prevent nioit ilnn lool being It ft at one iitUng to one 

344, 34 Lew loo 3 Ktb 671 4 Mod 40;^ Ante, i, a 175 2 Bac Abr. 
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covcmnt 
jT^ pay for a aU 
^'^^pp<;d pn the 
'^^ijjfeivdr ? v/;*, a 
j^^breach that tlu-y 
■Vm' Hilppud at 
rtiUft (1 
’^sC. 


Trinity Term, 9. Will, 3. In B. R. 

Upon tlciiiurrcr it was argued, that the acl made no fecuritiej 
void, neither was the winner to pay the treble value of the 
nit'iicv won, unleis it was above one hundred pounds, for if three 
men IhoulJ each of them win fifty pound'^, neither of them (hall 
forfeit ; for though it be nioie than one hundred pounds among 
them all, yet it is under that funi to each, and the fiatutc makes no 
fi ifeiture but where the perfon winning has got above one hun- 
died pouiids at one fitting. 

On nil' OTHER SIDE it UTis that in TTilary Tern:^ 

27. & 28. Car, 2. two judgments were given againft the 
])l(.as, to deiiMo ici'i upon the like plea ; 'and in the cafe of Edge-- 
Irry v, R'jjj'iv.daU ( 1 )^ which was upon articles concerning 
a horfe-match, v.'heiein the defendant agreed to run four heats at 
fevcral days for forty pounds each heat ; and this was held by 
my Lori; iiALh to he but one agreement, though <"0 be run at 
ieveral tiiT.es, and the defendant in that cafe had judgment. 

But in the piincipal cafe judgment w^as given for the plaintiff, 
fur tac llatiite intends a remedy where nioie than a hundred pounds 
is lolf to one perfon, and at one fitting ; for if it be loft to fevcral, 
it is not within that act (r j : as for inftance, if a man lofe ninety- 
five pounds to one man, andrefufe to play any longer with him, and 
then voluntarily lofe ten pounds to another at the fame fitting, 
this fliidl not defeat the fu ll pci Ton of the money which he law- 
fully vvoii (\i), 

(/O 27.1*1; 28. Cti. . 2. Rot. icy, 110. “ at the time and place of fucli play to 

Ifoiigfon r/i^slkn. “ any pcifon lb gaming or httting, Ilial] 

(i) 2. Lev. 04. I. Vent. 2^53. “ bt utteily void.’* And lince this /la- 

(tf) The lame point adjudged in Dick- tute it is held, that botli imraft andfetu^ 
fon -r'. Pivvlctr, i.Snik. 34^. nry made or given foi money nvoa at 

(/I) hut rxw by 9. y// we, c. 14. “All play are void, Robinfen v. Bland, 2. Burr, 
“ f.f^eSy bilk, bond-*, judgnienli*, inoic- JO/8. although the ficurity* be in the 
“ gagcb, or oibtr /i.r.7///c5 01 convcyar.ctb hands of an innocent indoi fee, without 
“ whaifocver, given by .any ptjf* r. what- ntaite, L'owyti B.unpton, 2. Stra. 
lot ver, when the whole 01 a’-y part of 1155. J I’tacock v. Rhodes, Dougl. 
tl.L confideiation of fuch rcLUiiiy fli.dl 614.; Lowe t'- W.dkr, Dougl. y'iS. 
“ bi ibi any moiny 01 otlur valuable and if the money be paid on fuch 
ih.ng WH-n liy j am.ne, or play’.ng al •void juuniy, it may be recovered back, 
“ cards, rijCf, t.tb'cs, tennis, bo^vl^, rr Rawritn v/. Sliadwcll, Ambler, 269. 
“ I’fhci gair.e C! v,amcs whatfotvci, or But wheie monty ia fSiiiy Imt at play, 
“ by bcu.m;cn tbofe v.Iio do pl..\, 'Tibr this Uaiine will nor make the contmei void^ 
rc -imbunn.^ e.r rtpa)ingany money 2. lUiir. 1082. j and thcK fore the lender 
“ kr,ewa’./lv' i or advaretd f«.r Inch ni.-i', mnintain liis.adlion for it, Barjeau t;, 
gulling 01 bttl,i'?,oi knioi ad\jnecd Waln.fiey, 2. Stia. 1249. 

Toddartl againft Middleton. 

Eiijier Td) jKy 9. /A///, 3. Roll 199, 

A N AC noN oif COVENANT was brought upon the penalty of 
ccitciiii articles, wherein the defendant had agreed to pay 
fo much a chaldron for all coals laden cither at NnycajUe or 
upon the River Tyne-^ and brought to LoJidon ; and the breach 
aftigned was, that the cords were laden on fuch a fhip infra fartum 
,tw that 7 o 17 wih IS on the Rr . . Ante, aS6. 34*). — Cafes in Law and Equity^ ' 

dc 



Trinity Term, 9. Will. 3. In B. R, 


Tjnmouth, viz. at Niirth Shields, and brought from thence 

to London^ 

To this cieclaratlon the defendant demurred, becaiif-* it did not 
appenr that TVw/r:: '^6 was upon the ivMvr Ty ic^ and !o the breach 
is not well afligned, and the Court cannot la.ke notice judicially, 
that Timiouth is upon that livcr. 




And for this reafon they inclined againH: ihc ])lainlifi‘, but gave 
him Iwiive to difconthnic upon payment of colls. 


Maddifon ciy^rtir.ft Shore. Cafe 17a, 

X) Ad’uS MaDDISON per WiLLIEI.MCM Dun’COMB a declaration 

Jnum qnerhnr dc Patricio Shore, un. aitoin. nfrliV tfic rtatutc 5. 
dom 'irn regn dc hfuuo pra:ft'n, hie In curia in prepria perjona fr 1 diC ^ c. 9. forno^ - 
eo quod 710)1 reddidit ei detem libras quas ei debet et inju/le detinet and 

pro eo^ VIDELICET, quod cum in jlatuto in parliamento domino at\he trUl^a^ 
EUzahetheiP’i nuper re^in^s Jngli.r apti l IVcjhn, in Comm. Midd. caufe at the af- 
duodecimo die "Januarii anno regnl jiii^ qiiinto tent, edit, inter alia fizes, after jub^ 

* inatlitat, fuit authoriiate ejujdem parliamcntl quod ft cdiqiia per^ /arMrf delivered, 

fsna,i^c. *[353l 

Cumque /(Av/j Rad’us 72 uper feiPt tertnino SanfItV T^rinitatisy 
anno regfti domini Will’i, nunc regis AnglL'C feptitno in curia 
ejufdem domini regh nunc hie coram ipfo regc cadem curia apud 
IVc/im, prttd, tunc exijlcn, implPtaffct quendam Stephanum 
Roth WELL, per breve dieJi domini regis de fei, fa, vi:, Lin^ 
coin, dired, pro rcjfitution. hahend. de quindecim librls quas ipfe 
antca in curia ejufdem domini I'egis de banco apud IVejlm. per 
judicium ejifdem curia^ dc banco re caper a {Jet verfus eu?n pro da?nnis 
fuis qUiV ju/linuit tarn occafionc cujujclani tranfgrejjionis eidera ,> 

Stephano per itfiim Rad'um nuper illat. qua ?n pro rnifts et 
cujiagiis fuis per ipjimi circa fedam fuam in ea parte appojit, ^cod 
quidem judicium idem rex in curia fua coram jpfo rege almd IV ejhn, 
precd ob error es in 1 ccerdo et proceffu inde tompert. rcvocajjct et 
adnullajfet ; per quod conjidcratum fuit in eade?n curia didi domini 
regis coram ipfo rege apud IVeJhn. quod idem Rad’hs ad omnia 
qua' ipfc occajtone judicii pr.td, amifijjet rejiitiietury et idem dominus 
rex nunc in did a curia fua coram ipfo rege ex parte ipfus Rad’i 
acciperet quod ipfe pojl judicium pra^d, redditum fuit et ante revo^ 
cation, ejufdem^ scilicet, 20 diejuniij anno regni ejufdem domini 
regis 3® apud VV rags by, in com, Lincoln pro'd, folveret pradm 
Stephano prepd, quindecim libras per eundem Stephanum ver^ 
fus ipfum Rad’um ut prafertur recuperaU in plena fatisfadione 
' et exoneratione damnor, preed, prout in eodem hrevi de feire facias 
pleniu^ continetur. ^od quidem breve de fci.fa, prad, Stephanus 
preed, termino Sandcs Trinitatisy anno Jeptimo fupradido in preed» 
curia domini regis coram ipfo rege apud IVeJhn, preed, comparen. 

^facitdbat in harram five praclufionem hujufmodi refiitution, verfus 



In B. R- 


Trinity Term, 9. Will. 3. 

WAJiftisoN eumhalun^. nuod pre^/i, Rad’us po/i jud’c.^'fn pra^d, reddtt, et 

' t'jujdt m non joluit vidon Sr t PH A NO pr^d, quin^ 

decini 7nZih ci forma pt out per dir] urn h) tvr de fci, fa, fupe^ 

rius fuli\ et dc hoc pojhit fe Jiipir p(iiy<a?7u Et praJm 

Radius fdUtev idd prcLCcpt, fuil vie. com. Llficohi, quod venire 
jaciat CL-rrm demin: rcre d die SaJiiUe Triuitalis /;/ tu's fptimanas 
t/hii unqae^ Lf c. duedeem.^ id c. per qLus.^ idc, et qui Ull^ dc. ad 
recoin, idc. qi.ta ta?n^ ise. idchi dies dat. juit parUhiis prtcd, iSc. 
Ai a mm aicm cor cm dcr.i. revc apud If r Jim, veu. tarn pra'd, 
Rad’l's qnam freed. S rLPiHvNUs per attorn. Jucs pr/ViI. et vie, 
cow. Lhituiii. »/'//. it'd.’ hr eve de venire facias in cmnihus fervit. et 
oecut. una cum panel [j de r.cjninihus jidrev quorum nuld.^ iAc, 
I'lro prteLet't. fuit vu. tcm. LiriLoln. prevd. t^d. di firing, jar . pr red, 
per cmnes iei et cnt.dia.^ Uc. et quod de cxit\ <Jc. itaquod ha heat 
corpora eo‘. coram d ir^io ^ ege a die S. ATu'Sis in tres fptiman, 

T uhlfui.que^ icf c. vel ccram jii/litiariis domini )egis ad ajjifas in 
■ ^ "* com. U/uen. capimd. i /fpi. ji pnus die Luiuv dccin^o qui nio die 

fiilii apid cujtrtnn LiULoh^. in com, prccd, per fo main 
iAt, vtn, p)o defeciu jtir\ i 3 c. prout per record, it procefs. hide 
in die I a cum a dtili clcm. mg is c^nurn ip Jo rege apud IVcJbn. prad. 
rejiden. pUnius apparet, Carnque nuper hie idem Rad’ US eodem 
tcrmino Sandhv rrinitatis anno lupraditHo profccut. fuiffet extra 
euv.dthi luriam dadi d'miini ; cgh breve de fubpevna prof at, Patri- 
cio cl ciiidani Johann I Dok direct, per quod quidem hreve 
eifdcm Patricio ct Johanni privccpt, fuit quod omnibus aliis 
privtcrmifis et escujationihus qnihujeunque cefj'an. in propriis 
perjonis.^ icfc. Slgod quidcnt breve de fnbpa'na idem Rad’u$ 
pojica ct antca prad. ajjifas.^ fiUcer^ 33 die fuliiy anno 7 fu- 
pradi^Q.^ apud cajirum Lvuoln. eidem Pa'J kicio dcliheravit., 
ac duos folidos et Jex denamss pro ejus cujlagiis et onerihus in hac 
parte [ufteufan. eicUm PA iTcitio folvit \ qui quidem duo folicl, 
et fex denar, fucr, jufiuen, pro cuJlagiis et onoihus ipfius 
V ATKlCli fecundum djlaniiam iocoi urn vocation, et flat urn ipfius 
Patrk n, nc hat ad pr^td. ujjijas prael. die Lniur dccimo quinto 
die full} apud iti/lrum JdneoL . in com. prtvd. tan. cs; av;/ joi-l ANNE 
PoWEM. rniiiiCy adit.ne un. baron^ Scacinrii ^//V/. domini regis^ et 
Gi:oi,'c:to nt)ns(^\ ar. eidmn Johanni Pi)\nh«ll affociat. et 
Nich’v) Ih'CHMIRF nvl. ah id) on. Scaccai h (hud. domini regis 
jn/litiar. iff us domini regis ad ajjna^ hi. in ccm. Lincoln, capien, 
ajjign. f'l r fr mam Ihd h har ice afoiiut. praji niia prmd. NiciPi 
Lfchimlrk non expadat. I'iiiute brevis diidi domini regis de Si 
non omnrs^ C r. vener. tarn piurd. pAto’us per aitern. juuni pr aid, 
quain piwd. S'l rPH'.NUs per Richakdi'M Milner, attorn^ 
fuum et ju) . jrn'at.e liiius exalt, f/niiiter venertint^ (tad v^thaiem 
de exit. prad. inter ipfs Radi’I'm et pf ay'at. Stepha^v M jurats 
die end, eheJi triat, it jurat, fuer. pra d. iamcn P ATRICI us 
praid, viinime ponder an. nec pocnam in eodem content, veren, coram 
pm refat. jujUtiariis ad alffm prad, pimdi^io die Luna dec into 
quinto die JuHt apud crfu uni Lincoln, pr ad, iu.rta exigentiam prud^' 



Trinity Term, 9. Will. 3. In B. R. 

Ire vis de fuhpcena r.on comperuit nJ j'uam In caufa pvivd. 

dicen(L r.utluni adtin.c hahxruU h^^liirnum fc’i rjtiouabUe oiftaculum 
Jive 'mpedimeniuin in contntri.rm /7:dr^ ft'd .i.itunc vt i:dd. //; caufa 
prced, jurari^ tt rioiitiujn Jtmrn ludc dl,,rc fuxta tcnj)tfn ejiflctn 
brevis Jt fait, fecit centra jcnra,:i (iumti pr.cd. t>cr qn'^.l pr,/d. 
Radius exit. ill. ex purtef^a jin\ jurat J' pro tlcf.'/u te/h- 

monii pr it'd, Pa i ricji S«Hinr prolarcjimpaitU na jt C 1 am juom 
freed, verfvs p)\rftii. Sti' :* il AM'M ultinn^ prrfcrjni \ /iLque ide?n 
Rad’ US magnjj-ere pinvat, li aiultipiicitir deteriorat. fuit \ per 
quod vlq^ore jhituii prad. uciio accrevit eidem Rad’o ad cxi- 
gend, et hahend. dt- pieefat. ■' I^atticio pra'iL d.i'Ct'fii Hhiai 
freed, tameu PatriciUs licet fepius rcqaijlt. pr.. J. dticni libras 
eidem Rad’o 7iondum reddidit.^ fed il. ci hinurpie rcildcfc o?;i- 
7iin9 coiitradixit.^ ct udhuc contra ih. unde dtcit qund drt > icn at. rfl 
et damnum habet ad valentiam cctnum Ubrari:?tiy ct ii,dc petit revu^ 
dlutri’i illc, 

Maciclilon aga:p/l Sliore. 

^^HIS wr.s an nflion of d;-bt brought upon the 5. J'j'iz. c. q. f^r 
^ not appearing and giving evidence .\t tii R Assf 'A s, bcinj, 
ferved with a fubpama for that piirpofc. L'poi: mi diiat picadcd, 
there was a verdict for the plaintiH'*. 

It was moved in arreft of judgment, 

First, That it dir! iv't app .ir h\ the decLir ition, flint tb ■ 
fiihpcena u^a.s IcR with the cl-. f.-jKi.Uit ; i(Ji tile ileIiVv.rv oi l! c ticiu\^ 
and reading the writ^ is no good f rvice. 

But this exception was over-ruie i, for the pi. IntIff t!i i 

he delivered tie; very wait of fui'pcrua to tne detenuaiic hi iif lf ; 
but the delivery or a ticket contarn.ig die lubfiance of I'u; Wiir, 
is a fufficient (ervice within the 

Secondly, It was (faj-iSted, that die pl.iintitT Iva.l not fet 
forth any f[)CCi.d damage which he had fn/huried b\ die ncgligenee 
of the defcndanl in not ajiprarjng lo give* cvideacc, as dr;r ii.j w.y, 
lion- fui ted, or could iiOl proceed to ti la: rbr \\ ant of ti.e deiemf md'- 
evidence ; lor die action is givcii lo die pany p^'A-ed j an<l it 
‘ the plaintilt be not grieved, he cam or bring liii^ action. 

It was INSibTFD^r iJ>c plri-r'ff, that the action bring, only 
brought for ihe ten pound:-^ a.ncl not lor any moie daui'ces, the 
declaration w^as w'cll enougn. 

But the court of common pleas held the dcclaiafion lo be ill for 
this lafl objection ; brca.ul; t.iCir nnill Lr a j arty o rit red^ otlu r- 
wife theic is no caufe of trrdravc; and rh>.re inuii f at ticuLr 
deriUtge fei forth, diougfi this vvc*. conuaivco a ju-hrinent in the 

liice 


Shore. " 
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like cafe, in the reign of queen Elizabeth (a where the' like, 
exception was taken and over-ruled. 

Afterwards a writ of error was brought on this judgnieiitj but 
it was atBriiicd. 

(./) Cro. Lliz. 130. 1. Leon. 122. 

Vinkeftone agahjj} Ebden. 

City or York, 1 it remembered, that lieretoforc, to wit^ 
to ait » 3 in the Term of hiit pall bcff-rcthe 

lord tiie king at U'ljimirffer c.ime Hvl\ rt Vinkejlouc by iieojf'ry 
f^lhergh bis aitoriy^y, a!i<l brought here ,nto An r >urr of the faid 
lord the king thou there fns cci tain bill agaiidl 'funics Ebden in 
cuflody of the matllial, cVc. of a pKa of trcfpafs upon the cafe; 
and then au pie bus of pinfvLuLnM;, to wit, Y'/v/ Doe and 
RicLih d Ro»\ which faid hill follows in thefe won!^, Lo wit, City 
of Tork^ to wit, Hubert f isnkejlr.ue coinpiains of 'Juhu^ Ebden in 
cuflody ol' the mnrdMl 'T tie .Ihojbdljca t.}:e lord the king, 
being befoit* I’y king hnnfili, for th it, to v, it, that whereas the 
faid Hubert on 11:0 \:i[ day of /uyjjf-i in ()'.•. t;!. year ofthe reign of 
the lord now king o\' Ergl an cku vva^ iiofTefled of one 

anchor, and ii\ t/el- Jodis and three cable ropes, of the value of ten 
pounds of laukd money <4' liuglaudy as of his ovv-n proper goods 
and chattels ; and the faid Hubert fo pc/'i'ellLd thereof, after- 

wards, to wit, the fame day and year at tlu'. eiiy ot lEk aJ'o> efaid^ 
cafually loft the faid goods and chattels out of his hands and pof- 
fcHion; which (aid goods a*id chattels aftci wards, to vMt, thefirft 
day of Oetober m the ytli year abovcfdd, at the city of Tcr/’afore- 
faid, came to the hands and poirdiion ofthe laid ‘Jauns^ by find- 
ing : nevcrthelefs the f:ld 'ja?nei^ knowing the goods and chattels 
afordaid to be tlic proper goods and cliattels of him the faid 
Jiiibert, and of right to belong and appertain to him, yet contriving 
craftily and liibtiliy to decci\e and defraud him the faid Hubert of 
the goods and chattels aforefaid, hath not delivcied the faid goods' 
and chattels to the faid Hubert^ although aftei ward?, to wit, thq 
lame day and year laft-inciuioned, at the city of lork aforefaid, 
lie was icqiiJted by him the laid Hubert^ but afterwards, to wit, 
the fame day and year lalt-mcntioned, at the euy of Yak aforefaid j 
converted and dilpofcd of the goods and cbatti, Is aforefaid lo his 
own proper ufe, to the damage of him the hud Hubert of lifty 
pounds ; and ihercupon he brings fuit, t\r. 

And now here at this day, to wit, IVcdnejday next after three 
weeks of Michael ii! this fame Term, until which day the faid 
^Janies had leave to impail to the bill afordaid, and then toanfwer, 
&c. come as well the Ihid Hubert Vhikcjhne by his attorney 
aforefaid, as the aforelaid James Ebden by Henry Clarebrough his 
attorney, and the faid James defends the force and injury when,. 
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&c. and faith that he is not thereof guilty; and of this he puts 
himfclf upon the country, and the aforefaid Hubert lilcewife, &c. 

Therefore let a jury come before the lord the king at IVcJhninftery ^ 

on Wednesday next after eight days of the Puiification of the Not guilty. 

Blefled Virgin Mary\ and who ne ther, to recognize, Arc. 

becaufe as well, 5:c. the fame day is given to the parties aforefaid 

there, &c. at which day the jury between the parties aforefaid of 

the pica aforefaid was thereupon refpited between them here until 

IVtdmfday next after fifteen days of E^jler tb.Ti next following, 

unlefs the juhices of the Lid lord the king, aligned to take the N'ft p ita, 

afiizcs in the city aforefaid, by form of the llatute, &c. on Jf 'cd- 

nefday the i rth day of Alarch^^ at the Guildhall of the city of 

York aforefaid, fhall firfi: come. And now here at this day come 

as well the aforefaid Hubert Vlnkeftone ,\i the aforefaid Ja?nes Eh^ 

den by their attornies aforefaid, and the aforefaid jufliccs bedorr 

whom, &c, have fent here their record in thefc words, (to wit,) 

Afterwards, on tiie day and at the jil.ice within cont.^ined, bidore 
yohn one of the barons of the exrlieqiier of the 

lord the king, and Thomiis ILyhiyuey Efq, to the lame John Tur^ 
tort and Ed'V«rd Neu 2 lI,^ Kniy;hty one of the fnil'ces of the ftid 
lord the king of the bench, aOlgr.ed to take the affizes in the 
county of the city of Yorky by form of the flatutc, See, being 
aflbeiated for this turn by virtue of the writ c'f the faid lord the 
king of Si fra omnesy came as well the within-nanied Hubert 
Yinkejhne AS tlie wi tin n- written James Ehdeuy by their attornies 
within-contained ; and the juiy, whereof mention is within made, 
beijig called Jikewife came, wlm being chofen, tried, and fworn to 
fpeak the truth concerning the matter within contained, fay upon 
their oath, that the aforefaid Hubert within-mentioned, at the 
time within-written in the declaration v.dthin-mciitioned, was 
pofi'e/lWl of the goculs and chattels in the declaration of him the 
laid Jhdcr’t within fpccified, as of his own proper goods and 
chattels. And the laid jurors upon their oath further fay, that tiie 
town of NeiLCi'iJile upon Tine is an ancient town, and that the pore 
of Neii'cajllc upon Tine is an ancient port, under the care, con- 
fervation, and government, of the mayor and burgefies of tfuu 
town; that by the cuitom within the hunc towii, from lime 
whereof the memory of man Jiot to the contrary, tliC inav(^r:ind 
burgefTcs of" the faid town, at their own proper colts and ch:vge.^, 
have been ufed and :iccufi<aned, and are obliged to repair and 
cleanfe the pert, and to rend' i it convenient for ihe fd<- and llcuie 
iiavigation and remaijiing of the fhip*^ there; and iih.it in conii- 
deralion thereof the mayor and burgefies of the town afoiefiid, for 
all the time abovefaid, have had and received, and have been ufed 
and accuftomed, and ouglit to liave and receive, a duty or tell of 
five-pcncc by the chaldron for all coals expoited horn the port 
aforefaid, or put and loaded in or upon any llnp with an intention 
to be e.xportcd, and that the officer called tlie water- bail iff of the 
faid town of Ne.vcnjUe for the time being, or hi^ drj)nry, from the 


v'ffrdid:. 
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V^iiSfT«NE time abovcfaid batli (liflrained, and hath been iifed and accuftomc^ 
to diftrain any {.ood'? and chattds whatfoever diilrainable by law 
of any pcrloii’.^ vvharrocvcr exporting or loading upon a fliip to be 
ex[:orrcd, rho goods and rncrchandizes aforcfiid, a.-id refufing to 
pay the duty or toll aforefiid, tor non-payment of flic faid duty or 
loll. And tiie jurors aforefaid upon their oath further fay, that 
the afoiefaid Hubert^ brforc th^* fiid time within fpicihcd iii the 
dechiralion within load -.j :i certain fhip c;f him the faid 

Hubert^ calh'd 1 he crj, ^li)z?T:as of Ly>nc^ wath hity chal- 

drons of c /als of the valuo of t'.v<mty-(avcn pounds and fen (hil- 
lings, within the port of NriVL(il]le aforcfiid, with an intention to 
cxjioit liiof; cods l.om (!i ^ fii-i po-^. And the f.iid jurois upoii 
thL‘ir fau! oa^h tuitiu i 1 '.y, t'-ai tae ar('rt,jia.I "fuhirs^ at the fame 
time v/hen, c-te. within-mcntloned in the vied L-..tri o within-writ- 
ten, and long livlou*, wa-n t!:e odicer ni' tha (aid town and port 
called the water- b.aiii^', crindit.in .1 in due manner fy; the mavor 
and burgeflLS afvirtf. id, and lu i imc 'furies^ finding tlie fliip 
afortfaid loaded witli the j.ad c^ds as aj'ei daid reelv to be ex- 
port', d, afktd and demanded ci the fiid llnbot the faid duty or 
toll for the (ead coals, aoJ the in i abroh.'tcly refiifed to 

pay the fiid duty or toll, and ih k upon r.ihl ’"femesy for and in 
the name of a ddlref'-, t«tok am* V'-t dv teens the go'ecis and chattels 
withm-mcntioned in the dieclaralion vvithin-writtc n, being part or 
parcel of the tackle belon-.diig to du* faid for the non-pay- 

ment of the laid duty or u 11. And* the fu-1 juiors iiptm their faid 
oath further fay, that the goods and chatteh \Mlinn-ineiuioncd in 
the declaration withln-written, at the time of the taking thereof 
were v/ortii feveii pounds tea Ihillings. Kut \\hethcr upon the 
wliole matter aforcfiul by the jurois aforefaid m form aforefaid 
found, fne faid goods and chattels ait in fuch ciife dillrainablc by 
the law of the land, or not, the jurors aforefaid are wholly 
ignorant, and thereupon pray the a<lvice and confideration of the 
court heie; And if, upon the whole matter aforefaid, in form 
aforefaid found, it lhail feem to the Court J' l'c that they are not 
dillrainabk in fuch cafe, then the faid jurors fay upon their faid 
oath, that the laid Ja?nes is guilty or tlie prcmiies within laid to 
his charge, in manner and form as the aforefaid Hubert within 
thereof coinjilains aj^amlt him ; and rhea they at'iefs ihc damages 
of him the laid Hiihn't^hy the occalion wiihin-'-.s riiten, befuies 
his colh and charges by him laid out about his fuit in tliis behalf, 
to feven pounds ten (hillings, and for tliofe cofes arai charges to 
forty flnllings : but if upon the whole matter aforefaid, by the ' 
faid jury in form aforefaid found, it lhail feem to the Court liere 
that the laid goods and chattels arc difirainablc by law in fuch 
cafe, then the jurors aforefaid upon their faid oath further fay, that 
the aforefaid yatnes is not guilty of the premifes within laid to 
his charge, as he the faid James within by pleading for himfclf 
hath aliedged. And bccaulc the court vt the faid lord the king 
’ now here are not yet advifed, &c. 


Vinkeftone 
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Vinkcftone a^^ainjl Ebdcn. 






T Rover and conversion W an anchor, fix fail-cIoths, and 

t^li ec caWl.> w>nr« be cntuU to ' 

tnieccaoiL lopcs. «//otfivc.p!,ncf 

Upon not (guilty pleaded, a fpccial verdict was found, that * 
the town of Neivco/Ue was, time out of mind, an ancient vill, in '‘'•‘l* * ■ 

wnicn there w.i.s an ancient port; that the mayor and burgciies the tadkof 
of the laid town have, time out of mind, rleanfeil and maintained Ihjps on which 
the faid port lor the lafc navig.iiion of fhip', and for the benefit Juch cojUare 
of exportation j that, ni confidcration thereof, they, /aid all ihofc, 

a 1 • • I O ... ir^rlr. ni£ivn#n 

oic. nave, time oiii ol mmd^ t-:c. receive* 


/c<l t!ic toll of livc-j)ence 
for every chaldron of coals expoiteil, or intended to he ex|Hj!Tcd, tltO-cncif the ' 
out of the laid port. 'I'l-'ey find that tiic plaintiff load('d a fn ip i>i ty, forth© ,, 
with fifty chaldron of coals; and that h ' lofiiled to pay tlie faid p:tyintmo£'‘ 
toll. 'They I'md that the d^fend.mt was unde: -bailiff, «'P'l firvaiit 
to the town of Nciicn/Ur^ who dilhMuicd tlic gf)ods in the clecla- ^ ^ i- Salk, 
ration m luioneJ, for refufing to pay the toll. 'They find Ca tl 

that the laid goods were part and parcel of ihe iackh of the flfip. s. c. 12. Mod' 
Then they conclude, that they kiiv'W not W'hetlior t’ne laid t^oods ziO, 
are liable, or nor, to be difirained for the duty, which they fubniit C. Ho’t, 674, 
to the Court ; if they are not, thei\ they find for the plaintiff; but *• ' 

if otherwife, for the delendant. 


T'he fingle point was, 'W'hether //; 
firaince 
ffii* coai ? 


r //:a hV (f the fifip may be ^ ^ 
ctlicr t!iv‘V ought not to diftrain . 

- o 4v|. 

i.At.d. 47. 77, 

Those wrio ARGunD/5rf/u’/)/j/;;//^*"hclJ, that the tackle were 
not diftiainablc, bccaufe they are nccilfiiry to cany on the trade ’ ' 
of failing, by which the owner of tlie vcJieJ gets In's livelihood, and i. Vent. 71. 
are thcrefoic piivilerzed. The liaiiilc 51. //r;;. 3. ff. 4. (r/) pro- .s^^- 

hibits people to dijiraiii carj ucc' \ ar.d tills, ugv LoliD 

Coke fays(/>), is ngreeabh' to the civil i.ivv, whit li commands, 


99. 


37 4 ^ 4 - 


that 7101 j (it if: b'l'iH's {irr.t; >1 ci'iavc lujirumenta rnjii.r^riivi^ 2. Sn?,. i2jS. 

becaufe they arc of public nle and bcncfiL. And for rcafon, 1, r.ic. Ahr. 
neither a mill ftone (cj nor a finith’s anvil arc difl raiiiuMe (d ) ; for ^ 77 - 
if that Tunuld be allowed, it would be a gicat liindiancc lo thole 2- li“C.Abr. io8, 
men who ufe thole jcfpcctive trades; and for r!fi>' reafon th 


Jwfe of a carrier is privileged : and there is r.o diiicrence as to 
this matter, between a carrier and the rrtafiervF a ihip, whole 
tackle fliould be likcwife privileged lor the faiiK* leafon. When 
'-jl diftrefs is taken for a toll, fuch things ought lo be eJifirained 
upon which the duty nrifes, hut in this calc the nreici iptirn muff 
vpid, becaufe no duty at all is to be paid; for by magna 
CHART A, and other ftatutes, the fubje^f has liberty to go and 
come upon the fea without being dillurbcd. Now if the defen- 
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dantv/ill prefcribe for a toll upon the fea, he mufl: lay a very good 
conlideration to intLtle bimielf to fuch cluty(/7), becaufe it is 
agaiult the liberty of the fabjefl:; but the conhdcntioa here laid 
is not futficient ; it is only for clcanfing and maintaining a port 
which is for the public good of the fubjed, and the king is the 
governor of all the ports; and therefore, where the like pre^ 
icription was made for maintaining a wharf or quay, the Judge* 
inclined that it was void, bccaufj it was not a fufficient cotnpen- 
fation to the fubjc£l to deprive him of the bciiefu of the law (^), 

'I'wo things are to be confidcred, wlierc a diflrcfs is taken 
fer a toll: First, 'Fhat the diilrcfs may he returned in 

the fame condition in wdiich it was taken ; And Secondly, 
'rhat it may be made upon fuch things vvhich may be iiv.-. 
pou Tided, that a rep/evin may be made thereof according to 
the courfe of the common law of this realm (c) ; neither of 
which can be done in this cafe ; for when the (hip is once re- 
plevied, and at libeity to lad, (lie cannot be returned in the fame 
condition as when dilliained, becanfo the tackle maybe damaged 
by the weather, and no tnan will be fccr.iity for if when fne is 
about to fail to another land. It cannot be objected, that h-^re 
was any itcccllity for fuch a dil’u\ f<, becaufe it is not fouivl in the 
verdifl, that th.is (hip was like to fail out of the river. * And al- 
though the jury luve fourid, that there is a culhm in the town of 
for the mayor and burgell'cs to repiiir and cleanie the 
port, ami in confuk-atlon tlicrcrf to take a duty of five-pcncc for 
every cha’drun of ctvh^ i \V‘ yet this is an outrageous 
toll, and lLm'Joic Uiilawful ; ter the coals there are not v/orth 
more than eleven (hillings .i cn.ddron. Hui (latute of M(n 
^r/V/-r requires^ “that realoiiable diiliedes (liall be taken^ 
it ::oH pfopicr cxcfljjaa nnd tiieieforc it has 

beCii adjudged, that where a loi J dilliained two or three oxen for 
one Ibdiing, the pa/ty grieved miglu have an achon upon thiit 
ilatute for the e.\cetiive diltrrfs (r). 

Bu'Con oTHLR SIDE // 'luas ari^ticd^ that many things are 
privileged from a dilircfs, as the horfe upon whkh a man rides, ora 
carrier’s hoiie, and a hoiTe at a I’.nith’s Ihop, clojths at a taylor’s, 
becaufe it is not agreeable, that the rent of a llranger fliould b^' 
paid by fuch things; but this muft be mulerdood where there is 
otlier goods fuaicient to be diltiained; but if (uch are not to be 
found, then even the bealb. of the plough arc to be dillrained 
for Si Jhurnci quev requiritur non ex a/iis exurgity nec orantibus , 
parcendu?n ('Ji (f)* Now, though it be generally true, that no 
man (hall be diftraijied by the utenfils of his trade, yet that muft 
alfo be intended where there are goods, or other bealh, enough to 
be dilf rained, and nothij}g bcfidcs the rigging of the fliip could 

{a) Mocf. Hrp. 104. (c) Se? Hutchins v. Chambers* i, 

(A) 2. Roll.Rcp.2C5. Sccalfo Cowp 47. Bun. 579. 

(t ) Fitz Abr. ** Avowrv,” pi. J92. d/j Co. Lit. 47. Inft. jjl. ' 

(</) SP. 4. c. 3, ’ 31?, 

bci 
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be diftralned ; for the coals arc put under-board, arid not to be 
come at. It would he altogether as inconvenient to bring an 
adlion of debt againft the mafh r, bccaufe trade will be as nurch 
prevented if the »nan:<'r be arrclted, as if the rigging of the Ihip be 
diftrained; for flic can fail no more without a pilot than without 
fails. Bcfides, in the cafe of fca- faring men, this is the moft 
proper remedy; for no duty arifes till the fliip is about to 
(.lih ^ I'hcn as to tiic cfinfitlcratlon^ It fuflicient fo entftle the 
plaintiff fo this duty; fur though it is convenient that the fliip 
fhoiild fail, it is inconveniejtt that fhc flioiild fail into a neglected 
port. 'J'he admiral tv have the j)i\i|K'r jiirlfilit^toii to take c.ire of 
failing, and it is ulual In tliat court to lal.c out procefs agaiidt the 
fails, which may iniimate, that fjcli a thing in ly be done at com- 
mon law. 

Curia. This is not di(irai>;ablc of common i but by 
cujhrn^ which is laid to be as large as the coinnnm hw. 'I here is 
a difference between the difh'els winch is allowed by the law for 
n*«/, and i'or a toll (c/), as in this cafe. 

Adjourmitur (/;). 


(a) 3. Lev 260. Cjo Kllx 540 ^96. fts from the lomkci on I'oard tht 

(/') In Michaelmas 'I'cnn, 10 fVi// 3. Hiip with wluch tin iiialUi is ch irjteablr ; 

judgment v\'a!* ffivcn icr the dcRndant, and tlierctorc the l)iij> and tvtiy thing 
S. C, I, Ld Ray. 3S6 .S. C Caitli. 3 59 tlitic <'rthc inalUi ’» is ch '.r’it-aHIf as v»cl| 

fiH bj' lid I'y U'uJ 'J /fnty ilic ('uty ari- a^d'c. gtodj. S. C. i .S.'ik. ?,47. 
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MICHAELMAS TERM, 

The Ninth of William rhc Third, 

I N 

The King's Bench. 


Sir John Holt^ Knt. Chief Jufice. 


Sir Thomas Rokeby, Knt. 
Sir John Turton, Knt. 

Sir Samuel Eyre, Knt. 


Jufices^ 


Sir Thomas Trevor, Knt. Attorney Genera/. 
John Hawles, Efq. Solicitor General. 


* Memoi%ndum. Cafe ij6m . 


H ATSEL, Serjeant^ was in this Term made a baron of i.Ld.Ray.»^< 
the exchequer, in the place of Blencowe, Baron^ who 
was removed into the court of comnon pleas. 


The King againjl Cook, Snatt, and Collier. 

defendants were found guilty upon an indiament for 
the following Crime : 

That Sir yohn Friend and Sir JVilUam Perkins were convi£kcd 
for HIGH TREASON ill confpiring the death of the king ; and the 
defendants being prefent with them at the place of execution, did 
all of them lay their hands on Sir John Friend^ who (hewed no 
repentance for the crime for which he was about to die, and Ccok 
pronounced the absolution, and Snatt and Collier faid Amen. 
That they all three likewife laid their hands on Sir William 
Perkim^ who was likewife impenitent of this crime, and Collier 
pronounced the absolution, and Cook and Snatt faid Amen. 
And that they all afiilled in and aflented to the faid abfolution. 

Z 3 'The 


Cafe 177.^ 

To ablblve, 
to aid and adiftrc 
in abfolving,,^|^' i 
the place of “ 
ecution, 
condctnnre'^'j)j 
high 

for it in 
encourageti j 

hellion, 

- 

s.c.cotYib. 

3. Mott. 5a: . '4 
1, Hawk. 
c.23.f.a. 



Tue King 
a^ainfi 
Snatt, 
COLLIER. 


*[ 3 ' 54 ] 
Cafe 17S. 

In replevin, 1/ 
the de;cnci.int 

AVOW (IiL* taking 

cn tho 26 
tcmhs.r as a dil- 
trej's tor two 
years and a lialf 
Vent tn airtar at 
the Mebadmas 
enfuing, the 
judgment is t r- 
foneous j for 
thtj dirtrtfs is 
<6i' half a yeaj 's 
fent mote than 
Was due; hut he 
iniglit have 
Alxited his own 
avowry for the 
half ytfar hfcr-c 
j^udgm:nty and 
had judgment 
Of the relidue. 

S.C.i.Salk. 580. 
S. C. Con). Hep. 

• 4 »- 

S.C. I. w. Ray. 
.» 55 - 

Cro. Jac. 473. 

1. Ro^, Rep. 77. 
McNir, 2S1. 
,Kob. 133. 208. 
Efpinaffe, 357. 
5. Terra Rep. 


the 
nouiKii) 


Michaelmas Term, 9. Will. 3. In R/ 

The jury made a fpecial conclufion in their verdict, Whether 
laying ojV the hands of three, and but one at a time pro- 
ncing the abfolution, makes them sill guilty of the whole 
matter 

AdjQurnati 4 dr , 

Rlccrlrds agnidll Coriieforth. 

oK KftROR upon a judgment in the common picas for 
^ ^ talking I'overal cattle, in the declaration mentioned, on the 
twenty -li.xth day of Si'ptem/jer^ in the feventh year of IP'il/icim the 
Thirdy in the pan/h of Enjield. 

* The defendant made cognizance as ballift to Ralph Earl of 
Mauntague Uiid Elizalhih his wife, and fets forth, tiiat the Duke 
ofJibcinufle was feifed in fee of the lands in which, &c. and, being 
fo feifed, demifed the lame to yohn Baihurjl for twenty-one ycais, 
under tiic yearly rent of one hundred and forty pounds payable at 
Lady ’‘Day and Michaeluia$\ that the Dukcy being fo feifed of the 
rcveilion, did on the fourteenth day of ^w/y, in the year 1687,. 
make his will, a. id devifed the revcrfion to the Duehefs ; thiit the 
Duke died, and that the Earl has lince married the Dttchejs \ et 
quia three hundred and fifty pounds He redditu preed, fuper Hi- 
mijftonem prad* fupcrlus rejervut, pro duohus aunts et Hiwtd» uuius 
anni po/l mortem prauL Duels, fait, ad Fejhim ^S\ jWuh Arch^ 
ult, pr,t'terit, eijdem Rad’o CoMi iT Mountague, et Eliza- 
beth Ai: uxor, ejusy tetnpore quoy bV. aretro fiicrunt et tufolur, 
idem the defendant, ut hailivus praA, Rad’i Comitis iVioun- 
TAGUE, ei Elizabetha- uxons ejusj pro prad. tliiee hundred 
and fifty jKiunds dc redditu pi a: d^ made cognizance. 

'Ehe plaintiff pleaded in har^ and faid, that before the Duke 
made his will he executed a Icafe and relcafe of thefe lands to the 
Earl of Bath in tail,* and travelled that the Duke died feifed : 

Upon which they were at ilFue, and the defendant had a ver- 
didl. 

The error alfigncd was, that the declaration was of Hilary 
^erm in the fcvcnth year of IVilliam the Tihirdy which was in the 
year 1695, and the avowry and pleadings are of the fame 7 'criti, 
and the taking is laid to be twenty-fixth September in the fc- 
veiith year of IVilliam the TkifJy which was like wife in the year, 
1695 ; that the defendant julhlicd tiie taking, becanfe three hundred 
and fifty pounds rent was in arrear for two years and a half, finite 
ad Fejium S, Mieh, Arch. ult. prceterit\ which mull be MicbaeD 
mas 169s i and that Michaelmas rent was not due at the time of 
the taking the cattle, which was on the twenty-fixth of September: 
fo that the defendant hid avowed for half a year’s rent after the 
diftrefs was taken, and for this rcafon the judgment was erro- 
peous, 

But 



^iilsi^eltnas Term, 9. Will. 3. In S. R. 

But Qf! the other Jide fcveral authorities were cited to prbV^ KictAnbM^^pl 
that fo much certainty is not required in avowry as in a de- 
elaration\ for though an avowry is in fomc fort a declaration, yet 
it is not fo in 07 nmbus ; for the avowant is a defendant, and the Comb. 27. 4)* ' 
law allows him more favour than a plaintiff' in an a<ftion, who is 476. 
to make out a title to ;he thyig in demand y and therefore his decla- 
ration muff be ccrtaiiu In declarations ti*».rc can be but one 
point in ilFiie ; but in an avowry there may be two, as for rent 
upon two demifes, and if one be found for the avowant, he fliall 
have a retern^ habcnd\ ^ ]f the avowant be not inti tied to the 
whole rent for which he di/traincd, yet he fliail have a return for 
■fo much as is in arrear. It is true, the Rook fays ft/), “ that the 
quantity of the rent mud be agreed in the pleading, and then 
if a difpute happen, how much is in arrear, and tlic defendant 
avows for more than is due, he fnall have a return.” So where 
the defendant, avow'cd for a rent (/»), and a nomine pceutt for non- 
• payment of it, but laid no adtual demand of the rent, the avowry 
was adjudged ill for the pcnaltv, becaufc it could not be forfeited 
without an a^Iiial demand of the rent; but the plaintiff ill re- 
plevin had a return (r\ for he had good caufe to diflrain for his 
rent. 

In the cafe of Goodman v. Ay ling (d) the Court made a diftinc- 
tion between a rrpi’ain and a ircfpafs : It was an aifion of 
trefpafs for entering his houfe, and taking a chafing-difli ; the de- 
fendant pleaded, that the houfe was parcel of a half-yard land, 
held of the Earl of Nortljiiffiber/andy as of his manor of by 
homage, fealty, incertaiii efeuage, fuit of court, inclofingcf the 
park with pale, and a pound of cummin rent, and juftified his 
entry and taking for the rent ; the plaintiff' replied, that it was 
held of another lord, and traverfed that it w^as held of the Earl 
modo et forma ; the jury found, that it was held of the Earl^s 
of his manor of P, (which was not the name fet forth in the 
avowry) by homage*, fealty, inclofmg of the park, and the rent of 
a pound of cumniiji, et non alltcr. Here the verdit^^ did in no fort 
agree with the plea in the tenure, yet judgment was given for the 
defendant ; and the rc^ifon was, bccaufe it was an adlion of tref- 
pafs, in which the fubRance of the matter in queftion was found, 
and which was fuificient to excufe the trefpafs, viz. the taking 
for the rent ; and that the houfe was held of the Earl : and 
though it was faid in thiit cafe, that it would have been otherwife 
in an avowry, for the avowant ought to make out a title in om^ 
nibusy becaufe the plaintifr in replevin is to have a return (e) yet 
‘ that is not an authority againft the cafe at bar, but agrees with it ; ' 
for this avowant has demanded but one thing, which is rent, and 
which is found to be due, tliough not fo much as mentioned in the 
declaration : and the true rcafon why an avowant for fer vices muft 
make out a tide to all, is, becaufc if it be found for him, it will 

(a) Moor, 281. in the 8:h icfolutloii (tf) Brown v. Dunnery, Hob 208. 
in the Cjfc of Ea’.tey v. Tuvihan. Velv. 148. 

(ij Howrll'y. Samback, Hob. 133. '/) Cro. Eliz. 7994 

Z 4. be 



Michaelmas "rerm, 9. Will. 3. Ih'S. 

:/ jLxecAittis be a perpetual charge upon the tenant; but in an avowry for fe- 
veral fums of money due for rent, it is fiifHcicnt if the fubftancebe 
, ' found, that rent is in arrear, thoiJu:h not fo much as in demaudi 

■ *^'1: '’^6 ] ^ ohjedcd,that if a man dlltrain for rent due at feveral 

days (<?), which diifrefs is refeued, and, in an adion of refcoiis 
Carth. 254. 386. brought, it appears, by his own Ihe wins:, that is palfcd, but 

" ^^ 3 * the other is not, at the time of the diftreds taken, and a verdid 

^‘Woor/sS; plaintiff, and damages intire, the plaintiff (liall never have 

Cri 115. judgment for the damages he fuihiined by refeuing thofc cattle 
f.'v'im him v;hich he had taken for rent before it was due. So in 
Comb. 307. cd/hmpfit (/;), if tv/o breaches be afligncd, and one is ill affigned, 

, BkjL 326. and a verdid for the plaintiff, and {hima^es entirgy he (hall nevtM' 

jecover, b 'caufe damages are intended as \w\\ for the breach which 
is ill adlgned as for the other winch is well: nom whence they 
‘ W'ould iiiffr, that in replevin, as this cafe was, beL.aufe the de- 

fendant had avowed for more rent than was due, anti damages en- 
tire, the judgment ouglu to be reverfed. But damages in an 
avowry arc not given in refpecSl of the rent for which the diftrefs 

was made, but tor taking the cattle, and are given to the de- 

fendant by the ffatr.te 2 J. Hen, 8. c. 19. in fiich manner as th;^ 
plaintiff ihoLild have if he had iTcovcred, which mud be for taking 
the cattle, and not other wife, and fo fhall not vitiate this judg- 
ment. 


't S«7 ] 


It was LJfCKWisE OBJECTFD, that by the judgment in re* 
plcvin the return ought to b" irrcplevifahle ; lb the defendant, 
having dillrained more than will fatisfy the rent really due at the 
time of the diftrefs taken, IIkiU retain the furplu.s by virtue of this 
judgment for rent vvhicli was not then due. 

But it was an^w'Kkkd, that if the value of the cattle be left 
than the rent really due, that will be a fufiicient anfwer to this 
objection. The cattle now taken were of the value of forty 
pounds, and no more, and the rent tlien due was two hundred and 
forty pounds. 

But THE Court reverfed the judgmtmt principally for this 
reafon, and faid, that the avowiy, quoaJ the lull half yearns rci>t, 
fhould have been abated, beeaufe it was not due till three days 
after the diftrefs made, and for which the defendant avowed (r)« 
Now’’ by the judgment in this action (the verdieft being for the 
defendant) the cattle taken by him are for ever afterwards irre- 
plevifablc for two years rent and an half, when, upon tender of the 
two years rent, the man ftiouLl have hr. cattle again, which were 
kept for fuch rent for which they weie not • taken, lor it Was 
due after the diftreff, 

Judgmrfit reverfed iiifi (rf). 


(a) Year-Book 9. Hen. 7. pi. 3. 

(i) 

(r) But fee ^ Term Rep. 248. 

\d) But it appearing to be the miftake 
of the attorney, the avowry was .iftcr- 
wards amended in the court of common 


pka';, S. C. Corny. 42. ; and the Rolf al- 
tered accordingly in the court of king^s 
bench, S. C. 2. Salk. 580. and upon 
iliefe amendments the judgment was^^f- 
filmed, S. C, X, Ld. Ray. 256. 


Anonymous, 
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Anonymous. *' 

XTOTE. By a private a6l of parliament it was cnacfled, “ that ifaftanneenJA^ 
^ if a trial be had between two inhabitants of JV^wca/f/e 
upon Tine^ and the damages not exceeding forty (hillings, that „ 
in fuch cafe the plaintiff fliall have no yi igincnt, but the de- « plaintiff (hall 
“ fendant (hall have cofts.” noxhvttjvt^ 

• » »• /r /• 1-0 /• 1 ** bot 4 t 4 , 

An inddntatus ofpimppt was brought, an 1 a vcrditS for the <« fcndam 

plaintiff, and thirty (hillings damages. have * ‘ 

* ^ . the verdidt in ^ 

The queflion was, How the defendant fliould have his cofts ? fucli cafe mtfH ' 
. . 1 , , • 1 i_ y entered Ihr’ 

And now a motion was made, that this matter might be iug- defendant, 

geflcd on thl Roll. 3. com. Dip 

But floLT, Chief JMct^ faicl, that the judge of the inferior 
court Ihould have diretted the jury to find for the defendant. 3. . 

451 ' 

' ! 

Woolvil a^ahijl Young ami Another. Cafe 180.’^;’ 

T he PLAiMFiFr declared upon the of England^ viz, A declaration ' ^ 

« that if any perfon fign a bill to pay money at a day, on a bill of estr ^ 
“ he ought, by the cuftom^ to pay it upon tluat day j” and then fets ' ’ 

forth, that the defendants were >efJentes et negotiantes infra hoc or ' 
regnum Anglia^ and that they had figned fuch a bill, but did not it to be a m if i 
pay the money. within* 

And, upon demurrer to the declaration, it was held to be ill, merchants; tor ? 
for this way of declaring fo generally will exclude all confidera- ftatmg: a cuflom y 
tions which muff: be avcired. Every man is negotians in the 
kingdom; and it the plaintiff would have brought his cafe within 
the cujhtn of jncrLhcinti^ he ought to have (aid comTiiercitvn hcibentefj bound to pay ^ 
or have (hewn that the bill figned was a hill of exchange. It is it, is not fue. 5 
true, in the cafe of Sarsfdld v. IVitherlj Ca), the declaration was, «=*«»»• ^ 

that the defendant IVitherly was reftdem et negotians ztCondorsyi^c. i. salk. 1*4, 
without faying commerctum babsns ; but it appeared upon the whole «S. 1*7. 
frame of the dccl.iration that it was a bill of exchange. , 

Ccutit. 182. y civ. 136. 400,76. Cro. Cir. 301. Hcnd. 486. i. Salk. 124, 130. Coiiib.*MS^P 
Curth. 83. Skin. 264. x. Ld. Ray. 175 281- 2. Ld. Ray. 154a. 3. Bac. Abr. 614. 3 Mod. “ 
aa6. 4. Mod, 242. x- Show. 130. 317. K>d on BtUs ol Lxchangc, 116. 


{a) 2. Vent. 795. 

See 9. & 10. Will. 3* c. 


. and 3. & 4. Ann. c. 9. 


* Gregory’s Cafe, 


* [368* 

Cafe i8j^ 


G regory was committed by commiffioners of bankrupts The 
for not anfwering and making a difeovery of his eftate ; and 
nQW he appeared in court upon a habtas corpus, mitted by 

ooAOuflioners on aflld-wit of h.!i having complied. Ante, 274. 308. a. Stra. 8Sa. Ccok B. L.479^,^ f 

It 



Mithaclmas Tefm, 9. Will. 3. In B.. lU 


It was moved that the writ might be filed, and that he migVf 
be difchargcd upon pioducing affidavits that he had made a dilco^ 
very. 


But *1 HE Court would not difchargc him > for if the com- 
mitment be \oid, he may bring an adlion of falfe impnlon-* 
muu [a)» 


la what manner 
(ommifljoners 
may examine 
bankrupt. 

1. Atk t%z 
zt l^urr 1 124 


"1 he Court faid, that the commiflioners need not afk th^ 
party whether he will be examined or not, for the ftatutc (^) 
gives them power to examine upon mtu rotator les^ which they 
iijufl prepare, and tender to him ready drawn (^). And this being 
not returned upon the habeas corpus the warrant of commit- 
ment for that reafon was held void [c). 


{a) See I Silk, 348 2 B 1 Rep 1144 
[^) 1 Jic I c IS 
(f) Blit now by 5 O 0 1 c 30 f 16 
the commiflioners may “examine, -is wt IJ 
** by •tvoid oj mouth as on nt rtogitor t m 
“ writinp, all and every ptrfon and p 
** Toni. ac:ainfl whom my commiflion of 
“ binkrupt fhill he awaidcd, touchi 
•* nlJmaftcis relating to the tiak, dr »- 
“ mgs, eftatc, mil effciJl^ ol fue \ bm»s 
“ rupt , and may ilfo ex imme m m mi r 
** aforehid tiery other ptifbi duly fi n- 
moned btfori or pic Cent it my mett 
“ mg of the comnulIioncr> touching -ll 
“ nntters reluing to the pciion, trade, 
“ dealings, cflatt, iid ci*tdts ot fuch 
** bankrupt, iiul (hall reduce the 


“ inrv\cis to the vcib ifamimfions rta 
V liting, £:c &c winch the party cx- 
“ an incd ftidl li n ” 

(J) By 5 Cio 2 c 30 f 17 '‘If 
“ u / p Ton 11 be committid for noC 
“ anfvircnn^ anv qut/lion put by the 
“ comm flioneis, the que/hon or quef- 
“ t ns muft U ipecified m the warrant 
“ ci CO nin tmtnt ’* 

{t) By i;Oo2 c 3 f 18 on the 
return to any / ; ;i c^'rpt s on fuch com<« 
m tment, il tht wuiant ihall appeal in- 
fufticient, th Couit btfere whom the 
p 1 1> /ha 1 be bi aught, fhdl commit futh 
perfon, unlcfs it appear that he lias lully 
an! wired, &c 


Caie 18a. 


Ellis a^ainjl Ellis* 


If, toanaaion iNoE^irATUs ASSUMPSIT was brought agamft an executor 
form^ey lent 1 for fixty pounds, as well for money and laid out for the 
ilefinSant plead ^eftator, &c, 'I he defendant pleaded that the teftator was an tn^ 
trfatny, a h*- T he plaintiff replied, protestando that fVtlUam Ellts 
PLICATION the teftatgr w^as not at that time an infant, pro pl acito fays, that 
*1*^^** 1^^^ money for lodgingf^and for meat and drink foi himfelf 

iSflymg^^my family, and that it was io laid out for neceffdries. 

liuag as to the And, upon demurrer to this replication, judgment was given for 
0^ m, a ckfendant , for though the plaintiff bad made a good anfwer 
8 concernmg the money laid outy yet he faid nothing to maintain 
"^4X3, Salk 197 declaration for the money lent, 

t% Mod. 197 S C I d Riy 344 i Salk 279 3^6 3 Com Di^ ^ 2 ) a Stiii 

ms- 3 Bac Ab 134 a 1. Term Rep 40 


fif«wftcr 



Midwelmai T^rm, 9. WiH. ' In fi. Ri» 

Brewfter Kidgil. 


•[ 

Cafe <83#^ 

^T^HrS was a fpecial aftion on the calc, upon .1 feigned iffiic, by a rm-clun^ 
^ confent, to fettle a difference between the grantor aiul the infc«wasgra«t* 

grantee of a rent-charge concerning the payment of taxes. • 

.. . . with AW 

^'he plaintiff’ dedal ed, that he was feifeJ of a rent-charge in t^r>oR%ESMtht 
fee of forty pounds a- year iffuing out of the Linds of the de- *’”^**^*^ 
fend.int, See, I'hc defendant ccuileffed tnc leifin, but livened <* 
that it v/as lawful for him to devife Ion fliillings in cvciy pound «< Ttudnirgof the 
out of the faid rent for two years and a half, by virtue of an ad panm 
of parliament, &c. 'I'he plaintiff avejs, that rt was not lawful the fad 
for him to deduct it; and coiicludud to tiw country. 'Flic cl !! 
knda,uj,„„>,iluc. 

This caufe was tried in Ariddlftx^ and the jury found a fpecial 
. verdid, -y/z. that on the twenty- fi\th day of AW which was in 

the year 16495 one Roiat Lau^fci d was Icifcd in fee of thofe wlnth cLuie* 
lands, and by a deed of the lame datC5 for and in confidera- w:.? confirmed 
tion of the fum of eight hiindicd pounds paid to hi n by the faid By 

EUch Brcwdcf\ granted t(j Lei and her hcjis forty pounds a-ycar, 
to be illumg out tliv^ieof, j).nabl' cvf'.v lialf year. 1 here was a ]i„g^ 
covenant for farther afli lancc, on which deed this memor ANDTf\i pomd is bid 
was indoifecl: Me I' toR^wouM, "I'hat it is the true intent lo b« 

and meaning of thefe prefents within written, that the faid *>y th* 

Ellen Brcwjicr and her heirs fhall be paid the faid rent charge ren^Vith^A*** 
of forty pounds a-yeor for ever after, without any abatement, nnonso thatic 
‘‘ deduflion, or defalcation, for or on account of any taxes upon /ImJI not aker 
‘‘ the lands or the faid rent.” But it was not proved when this covtn^nw 

indorlemcnt was made, or by whom. Afterwards the fiid Robert ^agrccintnt^ 

Langfotd^ by another deed made in the year 1652, granted and was 

confirmed this rent-cinrge to the fai J /iVA // and her heirs, ueid, thacaa 
and covenanted thert in, that he w’asreikcl in fee of the lands out hrd-taxtt* 
of which the laid rent was illuing; that it was free of all incuin- ‘^tcdpr.ortothd 
branccs ; that he had good right to giant ; and that the faid yearly 
rent, free of all taxc^, liiall for cvei after be paid to Ellen Brewjitv thucoveiLittti 
and her heirs. the part of thu 


or 


Thequcffinn wa% Whether the indorkment in the firft deed, 

the covenant in the lecf nd deed, be kiiTicicnt to difeharge the frtc^ i\^ 


rent from the taxes now impolcd by of parliament? 


charpe from 

. although 

The fiift claufc of this a(St charges four (hillings in the pound particular 
upon land; but then there is a proviso, that nothing fnall make 
void anyagreements bct\veen landlord andtcnaiit."’ In theftatutc 
^JVtll I3 Mary^ c. r. thcic is no piovifioii made for rent-charges, ^ 

but in the latter aefs thofe are compichcndcd. Now a rent- S.C.*|[.SaJli:.| 
charge can be kibjccl to no ofner but parliamentary taxes; it is 
not contributory to church, poor, kwers, or highw^ays. The 

466. S.C. Garth. 4^8. S. C. 12. Med iTo 171. S. C Holt, 175. 609, a. 669. 5. Co. x6. 
».BrownLa8j. 4. Co. Garth, 135. Ld. Ray 317. i. Bac. Abr. 540. 

words 
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words “ tax ’* and tribute ” are fynonynriotis ; andj properly 
fpeakin;j, no other charge upon lands is a tax but fuch'as is im-» 
pofcd by parliament ; for fuins of money vvliich are coHeSed’^ for 
the relief of the poor are called rates or alp’JJtnents-i and have no 
pther dcr.oniination ; and this was ilift charged upon land by 
VII tuc of the ftaUite 43. Ell/., c. 2. for before time poor people 
lived upon tiiC charily of religious perfons. "I'hc word tax"^ is 
alfo the fame with taUfi^hnn.) only the latter is a general word in 
which the former is included ; but both are talicn to be when the 


king lias a fliarc of the goods or yearly profits of the lands, and 
are pioptrly of parliamentary uf'.ge*. Now though it do not appear 
when this indon'ement was made, yet it is plain that it muft have 
been bcfoie the fealing of the cilv'r deed. 'J'hercfore this Vv^ord 
niuif relcr to taxes impofed by parliament, and cannot be reftrained 
to other taxes alone, becaiilc then it would be to avoid the intent' 
of the grantor, vvlio ufed genet al words to free the rent from taxes. 
And (uch confiiuclion is rather to bt* made of this wonl^^ taxy* 
becaufe at the time when this deed was made there was an ordi- 
nance tot a land-tax impefed by the authority then in being; and 
all words in deeds are to be coitftrued nioft ftrongly againft the 
grantor, both with lelpeet to the intcreft granted and the qualifi- 
cation of the grantor. It is true, that a multitude of words are 
now confufedjy put together by feriveners in all conveyances, as 
that the lands fhall be free from all taxes, ordinary or extra- 
ordinary, impofed or hereafter to be impofed, &c/* but fuch 
clauLs will not guide the judgment of this Court to expound this 
fcntcncc. 


It v/as insisted <?;/ the other fuhy that the late ails of par* 
liamcnt do allow the tenants of the land to ilop the taxes out of 
therein; but there is a proviso which excepts agreements be- 
tween l.indlurd and tenant : but this cafe is not within that pro- 
vifb, neither is any thing found by the verdiif which hinders the 
dclendant from deduiling the tax out of this rent. 'I'he words of 
' the iiulorfcmcnt are not found to be part of the deed, or by whom 

iigned, or v/hen, or that it was the agreement of the parties to' 
the deed upon w'hich the indorfement was made ; for the jury 
find generally, that ^^fuper indmtur, fic i 7 i(lorJht 74 r fo that muft 
be out of this cafe. I'hcn it muft depend upon that covenant in 
tlic deed made in 1652, wherein the grantor covenants that the 
rc'it fliall be freed of all taxes, and fiiall be ever paid, 

37^3 ^ Now this is not a covenant \/hich is faved in this ail of parlia- 
ment, becaufe fuch muft be a proper agreement relating to par- 
liamentary taxes only. "Fhc w^ord relates to ordinary 
raxes and imports, fuch taxes which are made for relief of the poor, 
or by authority of commiftioners of fewers. It is ufed in the very' 
commiili on which is given by the ftatute of 23. Hen, 8. c. 5* It is 
alfo named in the ftatute of ^tjeen Elizabeth ; and it has been 
ruled {a)y that an inhabitant who has a rent charge, and rtd other 

(^:) Sec Mr Confl’s Edition of Bott’s Poor Laws, vol i. ch.a. 7, 
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Mktiaelmas TermJ 9. Will. 3, In B. R. 


Kip«^ '' 


2 Liownl ai)>; 
Co Lit 139. K*' 


land in the panfh, fhall be liable to that tax for the poor ; there- 
fore there is no reafon to conftrue tnis woid to icLite to parlia- 
mentary taxes alone : And fuch as thefe were the conftant taxes 
when this deed was made. There wns nothing liLc this co\cnant 
ill the original deed by which this rent gi anted, but in the 
deed tor further affiiiance , and no .uteration is found of that firft 
agreement between the parties, but thetc \»oids v/cit thrown m 
by a knvencr; therefore it fliall not be intended that men 
covenant againft great and puhl e chir t uiiLf» paiticularly 
named. But if" it fhould be othciwile conOiued, tutde words 
fliojld then extend to no othu t \ s but fueh is weie in bcu g at 
the making of this grant, an 1 lu » to fiit in tixc*^, lor inougli the 
word tax ” I e a general woid, ) t an c [ lels covtn int bet\vLen 
the parties to tree th rent fiorn ill tixcs,” fliall tie it up t) 
thofe taxes alone. Agreeable to this is the iv^foliition in Nikts's Cro C*r 17^ 

^ Cafe (^), w! ich wa^s, A man ^^g)ants and dcjiyi^'* a hou( foi 
term of )cais (vvliicii woids in a grint impoit a tovenant in liw 
and he exprefsly covenanted foi quiet enjfqment againft himftlf 
and all chiming undci him, and gue bond toi pcrfoi mince ol co- 
venants , in adion of debt w s b ought upon this bond, and the 
Jircach affigned was, that a ftiangci had rcco/crcd in cjedlment; 
and the Court held, that the expiefs covenant, which was much 
narrower than the covenant in law, leftiaiacd that covenant , 
though it was lefolved againft the plaintifr in mother point, 
becaufe the phintifF did not fliew that the c\n 5 tion v^as not by 
an elder and fuflicient title upon which itw.s had, for though 
the ftrangcr iccovered by law, yet it nu} b without a title. 

^ Curia. The queftn n is, Whether this covenant ex vi ttr- * f 37 ^ 3 
mmi IS to extend to an) impofition to be imde by a law fubrcqucnt j, 
to that covenant It fhould luve been, ‘‘ ill taxes irnpokd, or Conb 211414. 

hereafter to be impofed by of pirliaiiicnt.’' It ci mot be 
denied, but thit this covcinnt obliircs Lan f i and his hens to 
pay the lent clear of all taxes, and if fo, it sxtends to luch raxes i’ 
which fhall be given b) a<ft of parlMmcnt. ^ 


Firs I, Becaufe where taxes ate mentioned (if the lubjcrl 
matter will alkwv it) it muft be intended taxes by parliament, 
which are the moft eminent. T his is agreeable to the opinion of 
thdfe in former times, v/ho WTre conveifuu in the affairs of the 
Exchequfr, that a tax was nothing elfc but a fiihfidy granted 
by parliament. There wer^- other w i)s of taxation thwn in b^ing, 
as a fifteenth pait of the lands c» goods of the hity. This was 
called a qutnztme^ and granted by parliam'^nt, an 1 was at firft 
(et upon the polls, but afterwards was impoled upon every town 
In England^ and then the inh biUnts of the refpertivc towns taxed 
themfelves (b). The clergy paid yearly the tenths of all their 
^iritual livings, and ihefe were called difnei\ but when the 


(^l^ Nokes V, Jqpics, CrQ. Eliz 674 See Ytn-Book 34. Hin 8, 

St ^ 4 Co. Jo, 4biid^cd b> Lrpokcjtiilc rf, pi 9 
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laity paid both tenths and fifteenths^ that muft be underllood of 
pcrfbnal eftates, and not arifiiig out of their lands, viz. the tenth 
part of their goods in cities ancfborough-tovvns, and the fifteenth 
part in the county at large; and this was the ancient way of 
taxing the people. Now whilft thofc taxes weiPe in being:, fuch 
a covenant as this would have no refpecl to a rent-charge, becaufc 
the land was always charged, and every occupier knew" v/hat to 
pay, and die rent was never charged. Afterwards there were 
ftih/hlies^ and thofe were always granted by parliament upon urgent 
occafion?, and were ufually fet uppii the perfon in refpeft of his 
lands or goods, viz. for lands at four Ihillings in the pound, for 
goods at two (hillings and eight- pence : 'I'his way of taxing began 
about the thirty-fecond year Ihnry the and in thofe 

days, if the tax upon the Lind amounted to more than that laid 
iipon^W.?, then the land ufually paid the tax, and men were then 
taxed where they lived, and not where they had land. And « 
even in fuch cafe there had bee;i no occafion f^)r fuch a covenant, 
for the grantee of a rcnt-chaige wes never liable to pay inch taxes, 
which were flill impofed by rcafon of the land. i his way of 
taxing cemtinued till the latter end of the reign of King Charles 
the Flrjl ; then came al/rj/'nrntsy or royal aidsy which were al- 
mu(t the fame thing ; and l.ifl: of all, ponnd-t ates* The defign of 
the paitici, in 1649, was to effahlilh a rent for ever free from all 
taxes; it was in that vety year in which taxes of this nature did 
obtain. If this covenanthad been made in the year 1640, it would 
nvt have extended to thi> cafe, becaiife there were no taxes then 
in being which charged the land nr perfonai cfhitc ; but in 1649, 
i/jj rent was as much taxed as the land. The fir ft ordinance of 
adcliiiicnt was in Fehruaiy 1642 ; there was anotlicr in February 
1644, and anoil:cr in Jpril 1649 ; and by this lart ordinance, 
routs were taxed, and it was in force when this covenant was 
made. Now though thefc were not real adts of parliament, but 
n.adc in the times of ufurpation, yet they had the fame efficacy; 
they h.'id power, but not a legal power, to which the people did 
gciieially fubmit. 

Another reason v/hy this rent (hould be taxed, is, becaufe 
the grant thereof is in fee, and it would fall (hort of that eftate if ^ 
the covenant (hould not extend to future adh of parliament. The 
cxpofition of ftatutes is the fubjedt matter of this Court; and it 
cannot be denied that fubfequent adls of parliament have been ex- 
pounded to relate to things done long before the making fuch adts : 
As where there was tenant in tail, and for want of ilfue by him, the 
remainder in tail to one Bajfit {a\ the tenant in tail, before the 
ftatute which enabled him to make a leafe for twenty-one years, 
or three lives, entered into a recognizance to him in remainder, 
that he W'ould not alter or difppfe the land, but for his own life ; 
and it was adjudged, that if he made a leafe puxfuant to the fta- 


tute^ 


(tf) ®>er, 4S. b. pi. 5. 
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tute(4r)i' it was a forfeiture of his recognizance, though made 
before the ftatute. So is the ReSor of ChtdingtorCs Caje[b\ to 
- whoiti Hunry the Fourth^ by letters patents, granted, that he, 

“ and his brethren, and fucceflbrs, fhould be for ever difeharged of « 

^ ^‘all taxesy when and as often as the fame fhould be granted to 
“ him by the commons, or a tnitk by the ckrgy,” and afterwards 
a tenth was given to the king by the clergy ; the col!et%rs of 19. H. 6. 
this revenue, when they came to give up their accounts, pray to ^ r -ly- 1 
be difeharged of this matter, becaufc they could not levy//!?.- tenths L 3 /^ -* 
upon the rc£tor, by rca fun of the king’s charter of exemption ; 
vWiereupon procefs went out nguiiill him, and he pleaded thde 
jetters-patents, and the At ioiini v Gi.ni-r al demurred; and 
it was objected by Fortf.scui-:, tie Kinfs Serjeant^ that tin- 
grant was woid, bccuufe the king had not tins revenue at the time 
, of the grant macl(' ; but tlie latter ojfmions were, ihnt the grant 
, was good: So here, though this covenant was made in general 
words long before tlicfe flatutes, it /hall extend to fuhlci]iient 
provifions made by ac^f of parliament. It has been objected, 
that though it may cxtciid to taxes given to the crown by way of 
aJf'i'JJmeni^ yet it cannot to tlu)re taxes. J>ut thefe taxations 
differ not in fubOance, hut in form ; for taxe^ and ajleffments are 
of the fame nature, and the fame things are taxed by both, viz, 
rents as well its lands. 

The Court did not like this way of trying caufes by 
tc'agersfe]. 

And they were of opinion, that the plaintiff had no remedy at 
law upon this covenant aguinft the now defendant, for he was 
only a terre-tenant^ and could not be charged as offignecy becaufc 
the covenant did not run with the land, neither was it annexed to 
the thing granted; and therefore he ought to bring an action 
againft the grantor or his heirs ; for this covenant docs not extend 
to any thing or parcel of the demife, but to taxes which had not 
,cxilten<ic at that time, and is, for that rcafoii, a perfonal cove- 
nant, by which the heir may be charged in rcfpedl of aflets^de- 
feended, and not otherwife. He might have remedy in equity 
; againft the aflignec, but not at law, for that would be to make 
;,^is covenant of as high a nature as a ivarrantia charter. 


ThejfTtffRpci'efa. 
rent-charge un 
fee cannot 
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5. Co, 16. 
Spencer’s OtTe^ 
Hard. 87. * > 

Cock •v. Etd ofi 
AniiKlek, 


(a) 32 Hen. 8. c. 28. 
I. Co. 153. 


(0 See Ann.illy’sRt'p. 237. 3, Term 
Rep. 697. z. H. Bl. Rep. 45. 


Mandamus to grant Adminiftration. 


St 


A MANDAMUS was granted lafl Term to the judge of the if 
fpiritual court, to grant adminiftration to J, S, who, as, he 
ilfggefted, was next of kin to the intcftatc. 


the 

couitoonottfh^ I 

a wilt, the court of king’a bench will not ifTue a mand*imus to compel the granting of 
the n£xt cf hn to tiie fuppofed teftator on a fuggeilicn that Iw died inte^te.^1. 

153. a. Stra. 918. ji9i. i. Salk. 37. 
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North EY moved for a fuperfedeas to it, for that the fkSt was", 
Tphat y, S, being cited, icfufej to come in ; upon which another 
of the kindled (ued for adminiftration, but was oppofed in it by 
* one who pretended theie was a will ; which matter was now 
375 } under contioverfy before the judge there; and therefore until 
that was deteniiincd, die ipintual judge could not obey the 
F ma idamiii* 

f 

Show'i R. You commcnlv grant a mandamus to the judges of 
the fpiiitual court, upon fug^ellion thit J. 6. died inteftate, and 
th It y. 5. is next a-kin^ and if it be t liv-, the} may take upon 
It, and fo thi'y may do ni this c ife. 

n« Li , Cl uf JuJlici. Is thcie no Jiffcicnc'' betv/e(-n a contro-r 
vniy ind no controvcily ? WliCii there i^ no enuro we 

do lo, but h ’re is a contiovei ly, and we will not ^ranl a fmada- 
until It b^ determined, foi fuppofe the will fliouM piovc 
good, what then will the gi anting adininittration ligniiy [a) ? 

(j) Rutfte WJ’rr T Wool I n, 2 S C F tr zm W 1 s-t Rich, 2 Atfc 

Tcci Wnis S • ji-' 25 andinp y-y Ptt, z 1 0^ 


Cafe 185, 


Sutton Mood/. 


Trdpafs tor C TION was b oiij^ t f( b’*c .king the defendant’s dole, and 

bp^aiFyunn hunting his comes, ^e. 

4Efore, ard title ® 

fnBJung-rdcn- GouLD, Sei Jtaatj moved in ar’-eil of judgment, that no a£lion 
A ^ will lie toi hunting conus^ wiiieh aie fa a: nat ot ,ai.d fo is Green^ 
fortlioughcomc!, ^ Caje [a). As to ucli ni a paik, ana coni^*» in a waiicii, the 
%nfera nctuio’, owiier has a fpevirl piopcriy in them as long as they are in the 
yet, iwhilt they warren or the park , but it tluv be not in a park or warren, he 
fod ^le* his"*a unlefs he .dd, that they were domeftic 

jy in indeed, had it been iia? rau m Juam^ it might have been good, 
but now as it is laid, thcie can be no pioperty prefumed 


5|:g-iS.ilk556 
"^^ConVb 458 
|04 3 Salk 290 
. C, 12 Mod 

608 
1 Ld 

iW. ' 1. Vtnt 


E contra We take it to be goou enougn . in R ylal ( b)^ and 
in The Regtjla (r), there is an ailioii for breaking his clofe, and 
taking away his Jparrcw haiiLs^ and cert...inlv they aic as wild as 
conies \ fo \%TheL Digeji{d\ and Year-Book (^); and Green- 
htlf 5 Caje ( f) docs not come up to tins cafe, foi it mu ft be meant, 
that if they are not in the plaintift^s foil, then no action lies. So in 
Ventris^g)^ wherein trefpafs quar^ piftes Juos cepit in feparali 
pifch^rid^ it was moved in arreft of judgment, tliat the plaintiff 

59 5 Co 104 7 Co 17 Godb 123 Cro Jac 195. Yelv 104 Cro Car. 
122. Hutt 16 3 Lev 227 Carth 28 5, Owen, 93 14- Vinei, 329 iS, 
Bac Abr. 613* 2. Bl.Com 419. 


(<r) Cro Car 553 
{b) RailaPsInt 4^0, 
(A The 9 j. 

ruL 


(«) Year Book 25 Hen 6 pi 59 K 
(/) I Jones, 440. B. C Cro. Car. 
553 

(^) i Vent, xza. 


ought 
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ought not to have called them pifies fuosj unlefi die;^ had been in A 

ftcw or pood, Sfd non allocntur j for after verdict it (ball be in- ^ 

tended they were in a ftew-pond, but it had been good upon 

demurrer $ it was good by reafon of local property ; and then 

* this being after a verdi£l) it fhall be prefumed the plaintifF^r 3^6 j 

proved a property. 

Holt, Chuf Jt^ice, T^he conies are as much hh in hlS own r. Cro. 388. 
ground as if they were in a warren, and the property is ratione folu 
The warren does not give a greater property. So in the Tear^ 

Book of 12. Hen* 8. p 7 . lO. if a man ftart a hare in his own - ^ 

ground, he has a property in it ratione loci* Indeed, if deet cf- 7. Co. 17/ 
cape out of a park into the neighbouring ground, you have no Cro. jac. <95. 
longer a property. a» 9 * 

Gould, Serjeant* As for the cafe of the hawks’ {a)y there was 
, a property ratione impotentue* 

Rokeby, JuJltce* Here is a verdiSl^ and it was in hi$ own 
clofe, and why fliould any man come there ? 

Holt, Chief JuJitce, If the declaration had been cunicuhs * 

generally, you fay he fliould recover damages ; and why, in that 
cafe, if not m refpedl of tlie conies ? Lea/e out fuos^ and the jury 
may give damages. Perhaps thefe rabbits weie for the fuftenance 
of his family i and why fliould you deprive him of it ? 

Judgment was given for the plaintiff by the Whole CourTj 
'becaufe he had a property by the pofleflion. 

(<») Dyer, 306 pL 66 


Smallcomb ^^^7////? Buckingham. 


Cafe 186* 


the 


^WO writs of fieri facias were delivered to the flieiiff on the if two writs of 
^ fame day i ours was delivered firft, which, we fay, bound the be de- 
property. Indeed, at common law, before the ftatute 29. Car* 2. the 

c. 3. of frauds and perjuries, if the writ that had the laft tejle had 
been delivered firft, yet the writ that had the firft ujle muft take ^hjch is 
place, as it is in Gro* EU%* 174. and if the lands are charged by executed^ thc^ 
the delivery of the writ, no doubt but the flieriff may fell the V 
goods. Now fuppofe, after the fale of the goods by fieri faciqsy 
the king's writ comes, the goods may be feized again for the 
king) for it can be no conclufion or ejloppel to the IherifF. 

Now, for the late ftatute of frauds and perjuries, the queftlon 
is> Whether there fhall be a fraction in a day? for the ftatUte meri<t?^^ 
S. Ci 6. Mod. 29S. fc. C, Comb 418. S. C i Salk 320. S. C. Carth 419, s. C. 3. Sajir- 
S.C. Kdt, 30a S C. 12. Mod 146. S.C. I Ld. Ray 251. S. C Corny lUp. 6. Mont 
*92. 3. Com. Dig. 308. 2. Bac Abr. 352, 456 4. Bac. Abr. 46b. 10. Vin. Ahtii 

««Ejrecwtk)ii,” (A. a.) pL 18. ii. Vm. Abf. « Execution,** 2 ) pi. 24. via. Al# 
^•Timc,'*(A.3)pl.«4 
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lays, •• time of delivery,” but not the day (/?) of the deli^efy» 

^ that no writ of fieri facias^ or Other writ of execution, (half 
‘‘ bind the property of the goods againft \^hom fuch writ of exe- 
cution IS lued forth, but frOm the tme that fuch writ fliall be 
delivered to the flienlF, under-lherifF, or coroners to be exc- 
cuted and for the butter m'»nifcftation of the faid tme^ the flicrifF, ^ 
‘‘ undor-flicrifF, and coroners, then deputies, and agents, lhall, 
upon the receipt of any fuch writ, indorfe upon the back there- 
“ of the day of the months of yiar^ whcicon he or they receive the 
“ (aine * Suppofc the IhenfF make an indorlement, yet the 
parties are not concluded , but the nuiking it is only dircdlory 
to the flici ifF. 1 agree, there is no divifion of a day, unlefs iii 
cafe of ncccffity , as in Co Lit. 135 'inJ f». Co. 33 . b. where 
there Wtis pnoiity of an inftant. It twent) foui houis muft be 
the whole time, then we aic m the wiong ; but if onl) the very 
time ot Its dclivci V, then, with lubmilhon, oui writ ought to take 
place, It hiving been firfl: delivered (/»). Goods aie liable to 
execution from the time of the tejh of the fn,ri facias^ and this 
iliall be faid emamtio h cits (t). 

Showfr. If the king’s writ of ixteHt come out after execution, 
yet the execution is fiipcifeded, and the king’s txtent fhall take 
up the goods , but it the flienff had fold the goods by bill of fale^ 
f he property altered, and fhall not be de veiled by the king^s 
writ (//). So here arc two writs indorfed the fame clay, and 
the Iherill, having made the bill of j lU to us, is thcieby con-» 
eluded. 

Holi, UntJ Juft ice. 1 hts is a cafe of foinc concern, and it 
js fit that the law Ihould be fettled, and it is worthy confideration- 
Indced, here was an honelt lile, )ou put in the writ and let it lie 
longer , then coiner the other and brings the writ the fame day, 
and calls for a way rant pielcntly, and lo gvts a hill of jale^ and 
executes it honeftly , .uid now you would defeat it. 


(a) 1 Ktb 930 I Lev 1-3 3 

Lev 69 191 3 Mod Z36 4 lerin 

Rep zog 

(it) 1 Sid 2-2 Cro ELi 440. 3 

Kcb 3 "9. 

(c) Bailey *r/* Bunning, Ray 142 
(it) In the cafe of Lcchmere v 1 ho- 
rowgood, in Innity feim, 4 / f z. 
I.ORD Holt, C/ */ Jifi e, iS made to 
fay, that the pioperty of the goods is veiled 
by tbt dtUvtty of the ftn fa tas, md, 
therefore, that an extm from the crown 
afterwards comes too late, Comb TZ3 
In the cafe of Cooper tr Clutty, however, 
Lord MANsritLP is made to fay, that 
Ccmbtrhat€h muii be miftaken m this p irt 
of his report, for that no tnuttion of an 
exteuLon can bar THF CROWN, 2 Burr 
16 But this imputed miftake lee ms 


to be doubted, 4. Term Rep 412 
And m the calc of Lppon v Sumner, 
It lb decided, that a judgment reco- 
vered by a fubje^f, though not com- 
pleaily executed, fliaJl be preferred to thtf 
T txfenr filed out poftenor to the 
judgment, 2 B 1 Rep 1294, This de- 
termination was recognized as good Iav7 
n tlic cafe of Rourke Darrell, where 
It JS determined, that if goods be taken 
m execut on on a fen fiaas againft the 
king's debtor, and, before they are fold, 
an extent come at the lung's fuit, groundU 
ed on a bond debt, tefted after the M-. 
very of the fen factat to Che ftierlft, th4 
goods cannot taken upon the exOnt 
4 Term Rep 40a. See alfo a Com. Dig 
33S. (G t ) a. Bac. Abr. 35a. 

At 
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At anodKr day, , sniAneoM# < 

agatil^ ' 

Holt, Chief yujllce. Though the feri facias was delivered, BucKineKAUf^ 
yet, fays the party to the flicriff, you may let it he, it requires no 
hade ; and therefore defires no wartanty nor leaves any fee# Now 
when a fecond fieri faiias comes oUt the fame day, upon which 
the flieriff prjfently grants, and makes a hill of fale of the goods, 
the fale fliall be go^, and fliall not be avoided. Though the 
fecond fieri Jatias Was delivered a fortnight after, yet if it be the 
firft executed, it fhall be good, and tlie party has only his remedy 
againft the fheiid" [a). 


(a) See the cife of R>bot v Peck- 
Inn, J'f ch 19 Gto 3 R R ! Icini 
Rtp 731 not IS ^ t\\AX.\vht\t 2 ijicnj{tCias 
is del vtred to the Riti.fr, ird the officer 
ba't Icviwd tlie debt, jnd mad a hill of 
It dull ln\c pnoi t^ ot 1 former 
CKtcLC OM in th ofh<t 11 il Hutcliinfrn 
V. Johrffon, Idler, 2" Go 2 Uncv tn 


two wilts of ^en facH ojtalnff the fd me 
dctendint, »rc dcliveied to .1 Ihenft on 
different dayj», and no fale 11 atlual^ made 
of tht defendant's goods, the Jirjt exicunau 
muff have the priority, even tnough the 
fciziirc was firlt m^dc under the fubfe- 
qiic It execution, x Term Rep. 729 


^ Wintci Loveday. 

R f'lutio CutiiV* 


•[ 378i 

Calc 187* 


^^IIE ca^c, upon ahceid vrrdid^ in fliort, is thus*. George pow^k ta 
^ Pmviti iinlvcs a f^tt! mtnt on marriage, in which there is this grant leafes of 
Power: ‘‘ Fluu it (hall be Ipwfulforthc faid George Pawlet^*^ ^ aw* 
during his life, to mak^' IcMfjs of the faid lands, for the 
** term of tlnve lives in fofifljny or for the term of thirty 

years, cr toi any o^hci term or number of years, for one, one, tv^, or 
‘‘ two, 01 thiee luws in rcVciftOHy fo that it be not of '' threchves, or 
dent demefne lands ’ And tnc lands ’vhich were leafed In ^*^'**^y ytuiy 
purfuance of this powci, were ccpyholl landsy and made 
thirty years, and, for aught that appeared, were in the hands of « of years, ' 
the tenants at that time, and it (o, then they could not be leafed « terminable 
out in poflcfiion. “ upon one* 

^ ** two, or thf ^ 

EyRe, JuJlice^ Upon this cafe, tWo queftions atife : « lives 5 oik, i | 

First, Whether George Pawlet had power to make a Icafe « 
for thirty years, or any other term, determinable on one, two, or lives, or teti^ 
three lives ? And it is clear that he had fuch power. It feems to ‘‘thirty 
rtie, that here are d.ftiniSi claufes ; the word<s, or for any other 
term of years, icc/* plainly deicribe another eftate ; fo that he 

mmable upon one or two li\es, Jb as fuch demile be not made of any of the ancitnf dem^ 
parcel of the faid manoi," Is well executed by the grant of an ABSOLUTt ttA6t; fi 

to commence after the det;.rminatton of an exiffing Icafe for two hVe|, ^BoVxotlk 
not of copyhold lends] foi atx.ient dmijtu being a quality inrepyiible from all tiqpyhold lands, 
are reftratned by the proviso, as being “ an>-unt d^mtfat. lands, paterj of th# manor 3'* Imt i 

rtnts and (t*vicis arc demifable w tli«n tuE posvfr — S. C ante, 244. S. C. 2. Salk. % 

Comb. 371. SC. Caith. 427 S. C 12 Mod 147 S. C. Holt, 414. S. C- 1. Id. 7 

S.C. i.Frcetn 507. S C Com> Rep ^7. 6. Mod 20 Raym. 132. t»oph. 9. IfielV. 

Moore, 404 Fitz 156. 1 Salk. 1S7 Moor 184. 
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&oulcl have power to make a leafe for thirty years abib]iMPli$i t>f td 
inake a leafe for any term determinable upqn' lives. Th^ft. is a 
difference ; where a man has a power to make a leafe ihdei^hitb]^> 
there he fliall not make a leafe upon a leafe, &c. but. ^here a 
power exprefles what leafe he lhall make, as a leafe in pojfejfton^i or ■ 
in reverfton^ there he may make it accordingly, Telv. 222. IJ^h 
a general power to make leafes, without, more faying, the law lhall 
adjudge, that thefe ought to be leases in pojjejfton \ for if, by fuch 
power, he may make a leafe upon a leafe, he might make leafes 
in infinittm^ and detain thofe in remainder from the poflefllon for 
ever ; which is contrary to the intent* of the parties, and agaiiift 
all reafon. 


Secondly, Whether he could make fuch a leafe of thefe lands 
which are copyhold ; for that demefne lands are excepted ? So that 
if the lands in queftion are parcel of the de?ne/ne landsy this leafe 
* r 1 good. ^ Now if they were copyhold lands, they muft . 

^ ^ he parcel of the manor, fince the freehold is in the lord, and in 

^ law they are but tenants at will ftill, and fo is Lit.fcSf. 553, 

: Therefore upon this second Point, 1 hold that this leafe is not 

* warranted by the power; and that, for this reafon, judgment, 

ought to be for the plaintiff. 


Turton, JujVice* I concur with my brother who fpoke laft, 
that the leafe,* under which the defendant claims, is not warranted 
by the powder. 

First, I take it, that George Pawlet had a power to make 
a leafe for thirty years abfolutely ; and it feems to me, that 
the intention was, that he (hould have fuch a power, or clfc 
‘ thefe words would have been altogether infignificant ; and 

the words, or for any other term,*' would have been 
-v fufficient of themfclves; and if it fliould have been for. thirty 

" years, for one, two, or three lives, it would have been too 

Icanty. 



,te, 24s, Now THE next cyJESTiON Is, Whether thefe lands, being 
copyhold lands, could be demifed, for that in judgment of law^ 

• copyhold lands are parcel of the demefnes ? So is i. Injl. And\if I 
copyholds are parcel of the demefnesy then they are out of the 
power. 

Secondly, The next thing I go upon, is upon the marriage- 
Settlement, and the coafideration is a portion of eight th^u^d 
pounds, and therefore it ihall be taken ftridly againff > 

PawUu Then it cannot be prefumed, that it was me intent,: 
of die parties, that ancient copyheld tenures 
ftreyed^ and the wife here 'was to have fuch , 

fhe had but a jointure. Befides, here to 

upon which the power might have been cxeralWirrf • 

the whole, I am of opinion, that judgmeitt for liSe 

plaintiff. 
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yufitce, I concur, this leafe is not warranted "W) , , 
hjr thi<S pbvtrer* All powers ought to obfcrve two rules : F IRST, 
7 *hb^ibnftltutiblb* of thefe powers ought to be interpreted according 
to thie^lntent of the parties. ♦ Secondly, The powers muft be rulei 
ftrifkly purfued. As for the intention of the parties : First, It ig^ J 
ieems to me that their intention was not to take away the copy- *^<1 Equity^ v | 
hold tenures, and fo to have deft roycd the manor; and I conceive 446, 467. 475. Av 
that copyhold lands are parcel of the demines of a manor* ^ P 28/% t " 
Secondly, I take it, that whatever number of ^ears the leafe was L J 
made for, it was to be fubjefl to a determinability of life or lives ; g. ^od. i4^^ ‘ ' 
fdr the ^^ita quod^ feems to take care, that the owners of the 381. , 
fee Ihould ftill have a fuftenance for their families. The freehold . , . 

of the copyhold is ftill in the lord, and the copyhold itfelf is onlv 'J " 

at will. The words, “ for any other term or number of years,^' 
have no weight with me; for it cannot be intended to be of the 
• fame duration, both in poffejjion and in reverfton. The cafe of > 

Sheecomb v, Hawkins (a)j was on a fpecial verdift ; Tenant in fee 
of the manor of Z). which was then in leafe for years, levied a fine 
thereof to the ufe of himfelf for life, and after to the ufe of his Raym. ijz.* ^ 
eldeft fon in tail, referving power to himfelf to make Icafes at any Conrtruftion of 
time for twenty-one years ; before the leafe in bein^ expired, he powers to nwht 
made another leafe to y, S. (under whom the defendant claimed) *®*‘^*'. 
for twenty-one years, to begin after the determination of the for- ; 

mer leafe, and died ; the firfl leafe expired ; the fon entered, and 
made a leafe to the plaintiff ; and it was adjudged for the plaintiff ; 
for it ought to have been a leafe in pojfefftony and not an intereft 
to begin in future^ or reverfioii, after another eftate determined, 
for then he might, by infinite Icafes, detain thofe in rcverfion out of 
pofteflion for a long time, aeainft all reafon. In the cafe of Leaper 
V, Wreth^ cited in FitxwiUiams' s Cafe (^), there was a provifo to 
make leafes for twenty-one years j and afterwards he who had the 
power, on the third of Aprily made a leafe for twenty-one years, 
to commence at the Feaft of Su Michael then next enfwing; 
and although the power was general, to make leafes for twenty-one 
years, without any reftraint to make them in poffeffion, or any 
number of them, but indefinitely to make leafes for twenty-one 
years, yet it was adjudged, that the faid ICafe was void ; for that 
if, by the faid power, he might make a leafe in future^ or a leaft 
in reverfion, though he mignt make a leafe for twenty-one years 
in pofieffion^ yet after that infinite other leafes, &c, * Thefe ^ p ^ 
cafes arc full to confirm me in my opinion, and 1 hold judgment 
to be for the plaintilF. 

HotT, Chitf Juftiee^ having put the cafe, ut fupra. The 
general quefeion is, Whether this be a good leafe by vii^ue 
; of ^is power ? And 1 am of opinion, that this is not a gopcl 
ieafc. 


(a) Yelv.*2*. Cro.Jae.318. S.C. 
|. ft«wnl. 1^8. And fee Powel on 


Powere, 413, 414, 
(i) 6. Co. 33. 
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The first question is, Whether this term be 
power ? And I hold, that it' is a term within the power. ,Thia 
depends on the penning of the wojrd? of this power. Now^ in a 
large fenfe, any leafe made to conimence at a day to come, may be 
called a leafe in reverfion \ but |:hat is |iot meant in this cafe, but 
the leafe here is rather to be taken in the common fenfe, from arid 
after a prefent interett then in being \ ai^d the power extends not 
only to a leafe for years in reverfion, but alfo a leafe for life in 
reverfion ; and if it be for life, it is a concurrent intereft. But 
now I take it, as this power is penned, he may make a leafe for 
thirty years in reverfion abfolute ; for the claufes are diftindl, to 
make “ a leafe for thirty years, or clfc for any other term of 

years determinable on one, two, or three lives f fo that this; 
'word or'^ disjoins what follows, and makes it a diftinft addition 
to the precedent matter. So is Finches Cafe {a). But whether 
this copyhold leafe was in being at that time is uncertain ; and if a 
man have power to make a Jeafe/« poffejfian or revtrfiov.^ he canno^ 
do both. 


* [ 382 ] 


3, Bulft. J4- 
Roll. Rtp. 
14*. 

Roll. Rep. 
; tSo. 

j^kin. 192. 
SCitfth. 427. 



Now as to THE SECOND QUESTION) Whether this power ex- 
tends to make leases of the copyholds ? I do think that this power 
extends not to a copyhold ejlate\ for I agree with my brother 
Rokebv, that it was never intended that this power fhould ex- 
tend to cLpyhoUh for it was not their defign todeftroy the manor. 
This fyilofifm will dear the cafe : All the demefnes of the manor are 
exprefsly excepted out of this power. ^ I'he copyholders are part 
the demefnes and therefore Copyholds are exprefsly excepted 
out of this power. That the copyholds are paicel of the demefiesy 
is fo plain, that there needs no authority to be quoted but Alton 
Wood's Cafe (h)^ and that is exp^cl^, And it is obvious that every 
manor mull confill of dcinefncs iuid finoices ; and thofc are fufficient 
to fupport the being of a manor i for if the lord of a manor alien 
his marfion-honje which he had in pofleflion, yet if the copyhold^ 
and fervices remain, it is ftill a good manor. Then there was no 
occafion that this power fliould extend to copyholds. Indeed, it 
was objcdlcd by Sir B. Shower, that if you confirue this tQ 
extend to copyholds^ there arc no other lands to be dcmiicd, 'One 
of my brothers anfwcred, that there were other lands withiii 
the parifli which migljt have been demifed. But that will not do, 
for the land to be devifed inuft be parcel of the manor. As to 
this, I anfv/er, that this power was fubjedt matter enough to exert 
itfelf upon ; for he may make ^eafes in the manor of the rents and 
fervices; and though it be faid ^‘referving the ancient rent,*’ and 
that no rent can be referved out of the rents and fervices, yet that 
fighifies nothing ; for though the qualification cannot be obfervedi 
yet the power may ftill be executed fo far as it may be perforqied. 
Roll. Abr. 202. If a conveyance be of divers manors and land^ 
to the ufe of J. S. for life, &c. with power to make leafes of all, or 


(fi) 6, Co. 39. 


(t>) 1. Co. 46. 
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any part thereof, for three lives, &c. xta quod that fuch rent, or 
morb, be referved upon every Icafe, which was refcrved, or paid 
forlt, within two years then next before, and fome of the land 
was not leafed before at any rent within the two years, he may^ 
by force of this power, make fuch leafe of this land, referving 
what rent he plcafes, Cumberford' s Cnfe. And though the words 
of the qualification be general, yet the application may be parti- 
cular. Ill Hilary Ti?rw, ay. and 28. Car. a. in the cafe of Walker 
V. Weby the leafe for tithes was held good, without referving any 
rent, and yet the power was to referve rent Now indeed, if this * 
rfjxception had feparated the demefnes from the rents nad fervtcesy 
it would have been hard to have made fuch a confl nnSIion. So 
that upon the whole matter, I hold, — First, I'hat this leafe for 
thirty years abfolnteJy, is a good leafe within the power.-— 
Secondly, That thefe lands being part of the dcm^Jfics^ were 
within the exception. 

Judgment for the plaintiff. 
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Cafe 

E jectment. Thejuryfindaleafefominety-niAeyeara, in 

if three perfons fo long live ; and that one of the lives was SR 

in being. Thev find another leafe made to the leffce for . >! 

ninety-nine years, if he lived fo long ^ and that he al&gned his term 
^ fp the other, who died inteftate i and that this perfon was living. 

Sprjiy who had a ^rant of the reverfion, entered before ad mini- 
jSTR ATION de boms non was granted, and died feifed. 

The queftion was, Whether that had taken away the entry of the 
adminiftrator ? 

Curia. The term had an exiftence as foon as adminiftration 
yrzs granted, and the admiqiftrator may have a fpecial action c/[ 

,.trefp&. 

Not A. It was held, that if a leflee hold over his term, you can<« 

|tGt hring an aftion of tref^afs yyithout an a^al entiy. 

fntr/.^Sce4. On, 2. C» Sl. 
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Cafe 189. 

yr a conveyance, 
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of an intendtcl 
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kard tor litc ^ 
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With remaindex 
to the ufe of all 
tile ijjucs J'Pt.ti- 
ofthcii two be* - 
dies, and the 
fecif'k ol the 1*0- 
clies of fucli if- 
fues female j 
and the liulbind 
dies leaving liluL 
<r daugbtt! i the 
remainder in 
tail to the ifTiK's 
Icmale is not (o 
actaihed in that 
daujhtci as not 
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Muthew a^tiijit Tompfon. 

T^J-^C'T'MKNT' for the feite of the late priory of Leoffutdy 
upon thudeinifc of 'I’tfoMAS Eutiof Suffix, Upon not guilty 
piciidcd, there was a trial at bar by a jury ot the county of 
Zi’/ViL j and the plaintiff's title appeared to be thus ; 


1 he finds now in (jueftit‘n were finmeily tfie lands of Sr' 
ArihurTl)ro<y morion^ who had ilVuc* four daughtei'. ; the ckieft and 
the youngi It were out of this cafe. — Anne^ the fecond daughter, 
married Sir Peter Temple^ and in confidcmtion of that marriage 
Sir Arthur 7 hrtv mortcn^ in the fwehth year of 'James the Flrfl^ 
I'euled tluie lands in truft for liimfelf for lile ; then to Danic Anne 
his wife lor lih' ; then i«) Sir Petery and ./v//.'' his wife, for their 
lives, and the life of the furvivor ; and after their J^xeale, then to 
tniftccs to pi eferve contingent reinaindcis , then to the lirtt Ton of 
the body of Anne by the faid Sir Peii r begotten, or to be begot- 
ten, and the lu irs nudes ol the bo«Iy of fuch fiifi fon ; and fur 
want of luch ifl'uc, ihun to the ufe of all the ilfiie female of the 
body (,f the laid Anne by the faid Sir begotten, and to the 

heirs of the bodies of fuch ilfue female with like remainders 

to her ifilie by any othei hulband ; remainders to EArzalrth \\\% 
third daughter, ant! the beiis of her bod) . Sir Peter died 

without I line male, but kK two d.iughiors ; Anne^ W'ho was the 
Lady Baiun A'i/Je, and Martha., who died very young ; but tverc 
l)oth bonibifcie the partunlar rjlatc determined, otherwife the 
remninder had vclfcd in the elder. 


7 'hcre fillers were jointenants for life, with fevcral iiilieriranccs> 
and niy Ladv BiAitln^lajJe enjoyed the w 1 k)]c fi)r forty years by 
furvivorfliip, and died in Auei^uji i 6 (jb without iillie : lb tliat tlie 
lands mull now come to the heiis of the body of Ellzabethy who 
married "Thc'MAs LoiA DaereSy by whom fhc had ilfue pT^anclsy 
who had iffuc ho mas the Icifor of the plaintiff, 'fliere having 
been fomc opinions fonneily, that my Lady Baliinirlnjjc was tenant 
in tar\ by virtue of this fcttlcmcnt, Ihc fuffered a common recovery 
to bar the remainders. 


maintain op num n was now faid at the bar, that 
the rcir.ai idcr attachud in her, and could not be devefted by the: 
fublh^iienc hi; th of her younger j'lller ; for the word*:^, <• to 
‘‘ the ulc ol all the illue female of the laid Anne by Sir Petery 
and the bens oj theu* boLlcs,” are words of Umhatlony and 
not ('<f purAuA' y but -f thev ihuuld be adjudged words of- 
pu!\Lajry i!^.! n tne cllate-tail is veiled in the cddelf daugh- 
ter. It i^ true, if there had been two ilfues female living at th^ 
time of tliL malting this fcttlement, it would htive made them 
jointenaiits toi life, 'vviih fever.nl inheritances i but this being 
u[)on a maiiiage ferrlemrnt, bcfoi\ .my ilfue born, alteis the cafe. 
7 be birth ot the youngell driiglitcr cannot make her jointenant 
with the other, for the poffeflion was coupled with the remain- 
der. If It ihoiild be otherwife, then thefe fiflers will take by 

parcels^ 
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iuircelsj which cannot be ; for admitting; the eldeft fifter fliould 
have children^ and live many yc:\'<;, ai’d then die, and afterwards 
a vouivj-cr filler be born, of vvMat edate can the eldeft fifter die 
lei fed ? 

THE Court were unanimou'^ of another opinion. 

produce 
of which he 


Matk*w 

a^airjf 

I'oMf iuN. 


"hen the was put to prove hi^ title, but co!iId not If' 

luce the origi nrd I'ettlcnvnt made by Sir Aithur ThrogmortoJi^ deed*' fetdet 


[.\vc this evidence. 


mcnt,i£ihcdcp 4 


He proved, that it camp to the hands of the Lady BalUnglaJJe \ Pfo- 

ifnd fhe having committed a forfeitur*c, by fiifFcring a recovery, 
brought the deed to Air, Grangf^ to advife with liini in that matter, ’ exigence,* 
He proved likewiCe, that this deed was produced before a malter in mny give parol 
chancery, in a fuit tlierc depending, and a copy of it made, but that evidence oi’ it^ 
?ry Lady got the copy away. He proved alfo, that there was ^ ^ 

trial at law upon a power of making leafc^^', at which trial that ^ s.dk. 28*5. 
cojjy was pioduced, and a Ipccl.d vckIill found, in which this 5 Mod. 44.149. 
^Ltlcmciit was let lorrh in lure verha the record of which verdidil 225 248. 
w.#now p-iocliiced iil court. 'Fhat thcie was Jikcwil'e auotlier 
controverfy upon a Lafe made of this land, and a bill in chancery ' 

exhibited .igainlt mv L<idy Baltin<Ja[L-^ in whicli this fettlcmeiU ^^’^.471 603. 

was fet forth, and whiLh my Lady admitted in her anfwcr. Eq C. Abr.aaS. 

y\ijd upon tliis piool, my Lord iSV^/r.vhada vcrdidl for a moiety, 398* 

Giib. L. £. 4tludic. 30. 96. 

* I 387 J 

Sanders Ow'cn. Cliio. igo. 

■XT^RI 1' OF i.RROR to ixvcrfL- a jinigi-aciit in the coniinon j)lc:ic, jf r««&. 
^ in ;\N Assi/.r cA novel di(jcljin for the olTice of tAv/’ »w» appoint a 
peace o[ the countv of JCent, Upon nG7i dilTcifevit pleaded, of 

KECOCNn oRS find a Ipccial vcrdicS, hfXnSfcS 

That Heneage Earl of Winchelfeavf^s cujios rotidorum of that 
county, to whom of right it belongs to conlhtute tlic of and, on the 

peace. * I'liey find theftatute i. IVtlL b" Mary^ c. 21. by which aden^ 

the enfo^^ or other perfon to whom of light it belongs, iiiall fiom cufios 4 x,, 

time to tune nominate the clerk of the peace \ that this oHicebcinc; in cdu^; 
vacant, the faid Ear!^ by writing under his hand, conftituted ^ fipfo'wt 
B hi lip Given to be clerk of the peace^ to cxercife the laid office - 

either by himfdf or deputy; which writing they find in hue 
verba \ that at an adjourned feffions at Canterbury^ this writing “ eiU 
was read in court, and there the faid Earl^ without any relation to ' 

his former grant, did, viva voce^ f^y, I appointed Philip Owen 

to be clerk of the peace according to i\ 6 \ of parliament;'’ that the mt^underSe 
Eat / of IVinchelfea died, and that the Earl of Rumney was made i.milSS Mary^ 
cujios^ who appointed the plaintiff to be clerk of the peace ; and c- 21. for Efe; 
that he was a fit perfon, although he nei- 

ther names thtii 

he was appointed for, nor the he was appointed under; and being foi life, hf 
Cannot be fupcrftded by the fucceeding cufios. — S. CE 2. S^ik. 46^. S. C. 3. Salk. 250. S. C, Cart^V 
426, S. C. Comb, 317. S. C. 12, Mod 1^9. b. C. J-dly £nt. 37S. Carth. 426. 

'Tlwre 
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There was a judgment for Owen iu the common pleas; and a 
writ of error how brought. 

It was insisted for the plaint iffin err or ^ that no title was 
found for the pLiintitF ; for he brought an ajfize for an office at 
MiiiiljiQne^ and docs not fay, that Maidjione is in Kent^ fb it is ill 
in iabftancc, and no venue ; and the Couit cannot judicially take 
notice that jMaldjlone ib in Kmt. 

picn as to his title, the pretences arc two ; First, By grant. 
*— SccoNDLV, Bv parol declaration. 

As to THE FIRS r, he had no title by the grant. Then as to 
the parol appointmcni, there is nofuch thing f^Mind ; for the words 
being fpoken at the vety time the grant was read in court, muft 
have reference to that ; and it is all but one aft. It docs not 
mention either whatefiate the peilbn fhallhave in the office, or in 
what county he fhall be cletk of the pea^e^ or according to what 
aft of parliament ; for both the llatuies or 37. Hen. 8. c. i. and 
3. & 4. Edw.b. c. I. and 1. JFilL iff Mary-^ c. 21. arc all in b(^^ 
and do all concern this office. So that there is a very great un- 
certainty in this nomination. If I grant land to another, without 
ipentioning what elhte, it is a tenancy at will. He might nomi- 
nate a man to be clerk of the peace, « according to an adt of 
“ parliament,’’ and never intend to give him fuch an eftate as 
^ 388 J direfted by the aft. * It w’as the Earl of JVinchelfeaf% intention, 

that Philip Given fhould have the place ; but it does not appear, 
that he intended it for him during life. ‘‘ I do appoint Philip 
‘‘ Given f ifj\\ 1 hefe words amount to no more than an evidence 
of a nomination; but it is not a nomination itfelf; like the cafe in 
Nby (a)^ where it was held, that arefignation loaproSior does not 
make the church void, without the acceptance by the biihop ; 
and the jury found an inflrumciit under the fcal of the biftiop, 
upon which there is an indorfement that the refignation was 
accepted by him ; this was held to be no finding oV an abfolute 
refignation /;/ jaoto. So in the cafe of a nuncupative will^ it is not 
Aifficiciu that the jury find, that the teftator dixit \ but they muft 
find, that he intended it to be his will, or that he fpoke the words 
a?ii 7 ?io tejiandi. It does not appear that the Earl fpoke thefe words 
anuno conjlituendi ; therefore they ought to find fo much as may 
amount to fulfil his inient. No freehold of an office can pafs at 
common law without a deed or writing [h) ; it might be fupplied 
by livery 5 but that is not found in this cafc. This office cannot 
be diftinguiihed from any other, for it is incorporeal, and there- 
fore muft pais by one of thofe ways. Nay, an ufe, after it was 
turned u-ito an eftate by the ftatutc of 27. Hen. 8. c. 10. could not 
be granted by parol. The ftatute of i. IVilL i^ Mary^ c. 21. 
nukes no alteration as to the conftitution, but as to the qualifica- 
tion of t.^iC perfon, and duration of his eftate ; it directs the cujiot 
the office to the derk of the peace, quamdiu fe bene 

(n) Noy, 14*; Co Lit 6i- i. Leon. 3. Mod, 147. 

Sejfcrit j 


agmnjt 
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^cjferlt \ it was to make him independent of the ciijlos^ who had an Sakd^mi. 
authority to grant him fuch an eftate. Now when the ftatute 
requires a thing to be done, and docs not dire< 5 t in what manner, 
it mull be according to the courlc of the common law, and by that 
► law no freehold can pafs by an aft executed in the life-time of the 
perfon, without deed in writing. And this appears by cafes of 
the like nature, all commitments byjuftices of the peace muft 
be in writings except upon a fudden affray in their view by a c»urt 
offeifions. A parol of commiirioners of bankrupts is 

not good. ' 

E contra. As to the first okjection, AIaldJlone'\\\\\ * T 
refer to Kent'' in the margin. ^ 

The queftion is. Whether this is a bare authority^ or an huere/l 
claimed under the cujlos ? And it was iniifted, that it was a bare 
authority, but the nominee had his intercfl in the office by aft of 
parliament. And this appears by the nature of the office itlelf ; 
ior the cujhs has but an intereft at will in it ; and therefore the 
tlerk of the peace cannot have a larger intcrcfl from the ca/iost\\eei\ 
he had himfelf in the office, out of which the cln k\ place is 
derived. It is like a power given to a man to make Icafos ; 
as foon as the leafe is made, the leflcc is in by virtue of the grant, 
and not by the perfon who made the leafe. It is true, that things 
which lie in grant cannot pafs without deed, which is an infiiu- 
ment that the law has provided inftcad of livery. So where a man 
claims a right to an office, it muft be by deed ; but this is an au- 
thority which may be executed by parol, and then it is othervvife. 

And though it is only an authority, yet the cujlos may lawfully 
give fuch an eftate as he has done ; as if a man devife that his 
executors fhall fell his eftate, this is an authority, and no more ; 
and yet when the eftate is fold, the vendee is in by die will. 

The office of regifter of the court of admiralty may be granted 
by parol, according to cuftom. 'J'he ftatute of 37. IJen. o. c. 1. 
fays, “ give, grant, nominate, and appoint,’" and does not ihew' ia 
what manner. So that in this cafe the nomination is the fame 
thing with writing, for both are only to fignify the man. 

Adjournatur (a). 

(a) The court of king’s bench, after fe- the common picas, bccaulc the nonilna* 
veral arguments, unanimoufly agreed,thdt tion did nor n^ention toe conny l.>! which 
a verbal rmrmnation was fufheient, S. C. he was to be cleik of the peace » noi 
Carth. 4^6. j for whatever IS to take effedt guiHi which cf the ilatutcs he meant, 

‘ out of a power, or authority, or by way S. C. Cartli. 426 S. C. 12. Med 199. ; 
of appointment, is good without deed, I ait after v\ aids the judgment of the king’s 
8 . C. 2. Salk. 467. But feethcjudgimni bench was cai i led to the lioufc of lords, 
of the Court on this point at large, and there rev^ifed, S. C. 12. Mod, 199- 
12. Mod. 100, The court of king's S, C. billy’s Entries, 27S. 
bencli, however, rcverftd the judgment of 


Hawkins'^ 
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Hawkins’s' Cafe. 


If tliercbe a ji&c- CHURCHWARDENS of the parifli of St, Ed?nond^s on th^ 

cial cujicm in a 1 Bnd^c^ ill Exctcr^ libelled agaiiift liawkhi'^ fetting forth an 
JXwr tiic cuftom within that parilh, that the adoniiiig the infide of 

infidr'^of°\ i/e CHANCELhas becii done and pcrfornicdby the churchwardens, 
cMAFcrr ofthe at the public charge of the owners and occupiers of ancient houfes 
church lhail be witlijn the parifli, by a rate to bo made by the laid churchwardens, 
**°”*^^ ^of confent of * the major part of the parifliioners, 

owi^ri :md 1'- to the annual value of the houfes; that the 
cupiers of a).- CHANCFL wanted rcparahoiis and ornaments ; and that the 
hiufi’s, yet churchwardeiiS) by the confent of the major part, &c. made a rate, 
they are not which was confirmed by the bifliop, by wiiijb Hawkins was rated 
cuilom^both^m pounds and one fliilling for mtih and racks within the 

•rnament and to pai ifh, which was his due proportion according to the yearly 
vfuair THE value of the houfes there ; and that he had not paid the fame. 

th/^P^ufon The defendant fugged ed for r: that; the parifliioners 
bound torcpiiir ouglit HOC to contribuH* to the repairs, and the adorning the infide 
of common of THE CHANCEL, and dented the cuflom ; and that the rate was 
right, and the made by the major part of the parifli* 

cuftom dcfbnot J J I t ^ 

releafehim- nor The firfl ifluc was found for the plainfid, that there is fuch n 
can the fecond iflue was found againll: him, viz. that the 

w^//°orTr/Hit not made by the mnjor pari, of the paiifliioners. 

rated to\v.ur-K MOVED in arrefi of judgment^ and that a confiiltation 

forwhcTcTu^^ might be granted, becaufe THE spiritual court having the 
jioral inhenunce original jurifdidion of reparations of churches, muft likewife have 
is to be chaigtd the fame jurifdictioii of all the incidents thereunto belonging, aS 
by 0 fartuulur pates, &c, ; aiid the verditfl cannot ftand in the way, for the trial is 
iujkmy the cuf- bccHufe thc matter was not triable at law ; and therefore the 

faved. If a plea ns unques accouplc*' (hould 
be tried at the affixes, neither party would be concluded by a 
s c ^rth ^6o upon that ifluc. If there had been any inequality in the 

Salk. 1 6 s. k migiit have been tried at law \ but whether a rate or riot j be- 

Comb. 344 longs to another jurifdi^tion (*7), And to prove, that where the origi- 

1. Vtm. 36;. nal matter is of ecclefiaftical cognizance all the dependants thereon 
^ ^2^ 6^^261 likewife, there was a calc cited in this court (^), where the 

4?Mod! 148. * churchwardens libelled againft a parifliioner for a church-tax, but 
the fenteiice was againll them; whereupon they appealed to the 
metropolitan, and, pending that appeal, one of them gave the 
parifliioner a releafe of all ailioiis and demands; the other ft ill 
proceeding to reverfe the fentence, the parifliioner moved for 

T. Mod. 79. 194.236.261. Raym. 246. 


a. Jones, 122 
Poft. 447. 

Comb. 132. 

1. Bac. Abr. 

374. 616. 

Hal’d. 379. 5. Co. 66. Cjo. Eliz. 659 


2. Jonts, 122. 


Ccmnb. 148. 344. Carth. 143. Convb. 298. Cafes in Law and Equity, 12. 64. 385. 439. 2. RolL 
Ahr. 298. Hob. 12. 12. Co, 65. Hetit'y, 8/. 2. Inft. 60S. Lutw. 174. i. Sid. 161. Co. 
I.it. 6. 2. Ld. Ray. 1390. 3. Buir. 1689. 

(a) See 3. Term Rep. 3. 

{if) Hilary Term, 7 i. Starkey v, B.irton, Yelv. i72.--*Sec alfo Raym. 246. 
March, 75. 


held 
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a pruhlbiiion^ ^uggcfting this relenfc ; and upon demurrer it was 
held to he no caul'e for a prohibition, becauil* the principal matter 
was merely fpiritual ; and thcrctorc thj temporal court would not 
determine Whether the rclcale, which was depcacluit upon it, 
.was a bar or not ? * And for this reai'on, thoiiph pait of the illlie 
be found againfl: the plaintiff^, yet h»e lhali i-avejiiLli^mcnt noiwith- 
flanding : as where the defendant avowed for rent(/;}, fuppolliig 
that one VavUor was fjifed in fee of the locus in quo^ lz\\ and 
granted the rent; and, upon ;; 5 -/ pleaded, it v/as found fpe- 
cially, that another pet Ton was foiled, and ma.ie a Icafo to this 
rayijor^ who granted the '-ent. Now it happened tliat this loafc 
was determined before the dillrefs taken; and theieforo, the 

iiTuebc found for the a\owanr, ^^qurd V Avrioii conr/'/Jd^'" ye: the 
eftatc being determined out of which the rtmt \\ :\> fuppof; d to be 
grantc'd, the Court gave jiidgineiii lor ilic j)Iairit;ll, thoiigli ihc jlfuc 
was found aimlnlt him. 

• o 

E co 7 iira. No man can fiy th it the pai ifluoti'Ts ought of com- 
mon right to repair THF cuakvi'.l ; there mufl be ( itiicr .uiloin 
k'w pi'i’icripUon to charge them — 'There ah two icaions why the 
defendant cannot be charged in this cafe: P'insr, '^hicy allcdge 
a cnjlom for owners and occupic is oi anrirnt houfes to bj contribn- 
tory to the ornaments of anjii ctianckl ; but ih.cy have not 
brought the defendant to be within that cullom, lor they do not 
charge Iiini in refpc<*t ot Jujuje^y but foi rnc^i and mil's. Now if 
a miH Ihould be conlirued to be a houj'(\ yet is not. — 

SreOiVnuv, The charge for and towaids the ornaments of a 

church or chines T‘ is a pcrfonal ch.irge, and lliail iiever be 
inipoled upon the lauds of the parifhioncrs, hut u;*oi} r.he inha!)i- 
tants rhcmfelves : if it had been for the reji.iiis t.he . larch, there 
the land is liable to be rated , but this late cainu'C be iiood, 
bccaufe it is made for him to pay fo much for onuin.rnts in propor- 
tion to the yeaily value of hi.s tacks aiid/A';//h, 

Curia. W’ithout a [penal cnjlotn the piriiTilo ,- .ts are not to 
repair the CHAriCi- l, 'J'he parfon i- bomvJ I'o Jo it ('! coif mon 
right; but wheie a icmpo’al inheritance ;s lo I). cliaig. db/ a 
particular cuflorn, tiie rlmrrhvvardens mud bring the detenuant 
within tile cuitom, otherwife it is not good ; T r it is tlie cmioni 
which gives the jurlfdic^bcn. Now in this cafe the was 

ailedged for owners of to r ‘pair, and they Jianc rared the 
defendant as owner of a milly which cannot be intended d /? 97 [e ; 
for in a fro'clpe quod reJdat a mill cannot be eJunanded by the 
7ume of do mu Sy but it muft be de moletiuir.c. 

Jdjourmtur, 


tw) Hauifoi: i. M£tc.4if, Cio. Jic 442. 


IlAWsnNVs 

C.Asi- . 
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? Roll RiTji. 
fyo. 

2. (toll Al'r.. 
'>91. R. 
A'ac, 6S. 
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Cafe 192. 

On producing 
the the re~ 
t^Ky and aff//'- 
j^cafe that com- 
mon bail W.13 
not filed lnc‘g'f 
4ays, judgment 

may be ligntd 
immediately. 

Stra. 737- 
Gilb. K. B. 369 . 
Tidd*s Praft. 


Anonymous. 

T>Y THE STATUTE 5. & 6. Mary^ c. 21. (a), for 

granting to their IVlajcfties fevcral duties upon parchment, 
paper, &c. it is cna6led, “ That fixpence fliall be paid for every 
piece of parchment on which any common hail fhall be filed, and 
“ on which an appearance fhall be made upon fuch bail ; which 
“ appearance or common bail the defendant fhall caufe to be 
“ entered or filed in eight days after the return of the procefsj on 
“ pain ot five pounds, to be paid to the plaintiff, for which the 
‘‘ Court fhall immediately give judgment, and the plaintiff take 
out execution.’* 

The writ and return was brought into murt, and a certificate 
from the proper officer that common bail was hol filed within eight 
days^ Uc. 

Upon which a motion was made, and the Court gave judg- ^ 

Tcitnt nifty ^c. 

{s) See 9. & 10 tVi/f, 3 c Z5. f. 53. iz, I. c. 29. j and 5. Geo. 2. c. 37. 
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The Tenth of Williaui the Thira, 


I N 

The Kin!T’s HcmicIi. 


-S.r Johti Heir, Knt. Chief JnjI 
Sir Thomas Rokchy, K/tt. 

Sir John ’Rurton, /w?<. 

Sir Samuel Eyre, Knf. 


ire. 


fuHicci, 


Sir Tliomns Trevor, Knl. AHorney Qc'i.'reiL 
John IlavNles, Ify Sol'c:,'or Genera!. 


— !■ ' i Bai., i in i»i 

* The King egai-ijl ‘y.ai-'.ro.d. 
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T il defendant \v«ir. indidlcJ, For Ivat Ik* on tue niiu.'fecntfi 
of '///'//R, O'r. anti bt.lt»re, beiirr an in.nnbiniriL uf a (.o’vn 
in Dfrhyjhh i'^ was (umnionecl io 'UiiicL w n'l one :> 

ronftable, and that he obllinatcly, coiuernptuoui’iy, ..nd iTjali- 
ciouHy made defauir. 

Exceptions were taken. 


The Ccurt will 
i'('l quaih an 
r' \ 'Tmcnt for 
r ot k epinj5 
ii jtrh^ .ilihoujh 
d'j ;K>t Rate, 
thi>t the 3efcn- 
rir^nt continued 


First, Tlie indiclment Hates, that he was an inhabilant on the 
nineteenth of and before, and does not lay that he continued 
to be fo. 

Secondly, Tt docs not fay, that fjotice was given to hi:n tvT 
watch within the parifli. 

Thirdly, It Hates that he dW not watch with one Booth a 
ConHable ; but it ought to have f.iid that he did net walch at all; 
for poITibly he might watch that night \/ith another coullable. 

E contra. This indiiHment is founded at common Icrju^ and not 
upon the Jlatute of JPinton . — And as to the fccond exception, it 
is faid that he was fummoned to watch wiiii the conHabIc, but docs 
not fay within the parilh. Now there may be a place extraparo- 

VoL. V. b chiaJ, 


fin tKl.\.b tavt^ or 
liiai he iiad w- 
ticc to vvatch,&c, 
b'iiz Will put the 
party to demur. 


Ante, 63 . 

1. Mod. 73. 
S;d. 228. 

2, Keb. 713. 
a. £;iurd. 423, 
Comb. 243, 
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An a<‘iion on 
the t.:rc wiiJ lit- 
for f.iirtiy and 
rnaia'ioiifh pro- 
em in^tlu plain- 
tiff to be ind.ct- 
»d for a nee. 

S. C. port 40^. 
S. C. z. Salk. 1^. 
S. C.<’:iith4i6. 
S.C 3.5.1^. 16. 
ft.C. 1 L<\.Ruy 
374- 

i». C. 12. Mod. 
20S 

' S. C. Holt, S. 
150. 193. 

5. C 3. Ld. Ray. 
396. 

1. Roll Abi. 

1 12. 

Moor. fico. 

I/toii 107, 

9. Co. 57. 
Yflv. 15 116. 
Ray. 374. 

2. MikI. 306. 

6. Mod. 30 90. 
137. 1S15 169. 
Bridj^ 1 3 \ 
l.Sid. 424. 463. 
Nat. Rrev 9S, 
Hob. 205. 

a. lull. 5*,4. 
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Cro. Eliz. 3';S. 
Skin. Z31. 
Carth. 1x3. 

Stra. 244. 691. 
I. Bac. Abr.6i| 
6z. 

Bull. N. P. *4. 
1. Hawk. P. C. 
C.72. f. a. 

1. Bl. Rep. 3S5. 
JSoUfl. 2 14. 
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chl.il, v/heu: ii:>c conlhsblc is tu w.^ch, '* As to the other cxcep- 

tiojis iioOii:]:: \»:'.s hud. 

CcR/A. i^cniur to the inelifhiie.nt. I'hcy would not qualh 
it, 

Savillc' Liyuh^jl lvol)L*rts. 

T'rj/jj/} Tir//i, (). If ill. 3 . Roll 7 * 4 * 

H K now ph'.intlft \va> indicUtI for a riot^ and acquitted; and 
he biouj^ht an ad ion on the cale a|/,ainii: the defendant, for 
that fiieh a day, in fuch a year, he dnl falfcly and malicioiifly pro- 
cure the [ihiintif}' to be ijidicted, tVe, and had judgment in tlic 
common pitas. And now a ^er/V of erro) was brought to reveifc 
the fame. 

I'hc qiicftion was, Whether an adion will lie for caiifing 
another malieioufly to be indided of a tii'fpdjs (r/) ? 

It w.'^s infiftcd, that the judgment was well given, and ought 
to be alHrmcd. It imilt be admitiid, if the indictment be not 
good, the ad ion will fail, beeaiile the party is not lefitbno modo 
(uquiLtotui (A). But tlierc is no llith objct'tion here; for it is 
not [iretended but that the indidment was good both in fubllance 
and form. Tlie moil material objedion is, that a man fliall not 
be lued or vexed for prolecuting the king’s writ. It is true, that 
it is lawful to profeeutc fuch writ; but though the fuit is legal, 
yet if it be for a thing which is falfe, and known to be ib even by 
the plaintill Ininlelf, an a.chon will lie againil him for his unjult 
vexation and ina ice : And this was the opinion of my J>ord 
Hobart, in giving jiidgnicnt in the cafe oi Freeman v. IVate-^ 
rer (e) : It was an acti<. n on the cafe for a double execution; 
judgment Avas given tor the pLuntifi, though he w'as not twice 
charged witli the damage^ ; lor the goods levied by the fiifl e.xc- 
ciiCion remained in the ihciiiPs hands pr/i (Ujectu emptorum^ but he 
was mahciouiiy vexed the lecond time. It i.s tiie maiue that is the 
hniridatKUi of all aelions or mis nature, vvliich incites men to make 
ule of l.iw for other purpcles than dioiv. fur which it was ordained. 
'' Adions on the cak are fr( ([uenriy brought for fuing without 
any caule of action ; .uni it is nevei .ilUiwed to lay, that the plaiii- 
tiif has a lufrieieiit recomj)cnce by colls obtained by Inch fuits; 
fortlioie are but t.^perjtr litu ; il is rheunjihl tioubleaikl vexation 
which inti lies him to the aCMt^n. It lies for mahciouiiy pi ole* 
cuting one in the ecclefialiic *1 court, and cauling him to be 
excommunicated ; in which caule this vciy objection was madc^' 
that a man fh.dl nut be punillied for prolecuting the king’s writ; 
and it was alio objedcu, that an action will lie for falfely mdiding 
a man for a trclpafs ; yet the (Jouit were or opinion, that a citation 
ex ojficio profecuteJ wnth malice, was a fuiiicient ground for the 

(a) See note [a) to an Aron>moub 2 lull. 3S5. 

2 . Mod, 30 ( 1 . (i) Hob 205 V 

adlon. 
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ftitioii. An airtioii on the cale, in the nature of' a con/piracy, will Savt? tt 
Jic a^ainft two for coriCpiring a falfe inda-linent , anti by tlie fame 
rcafo/i, an ai^tion will lie where one alone can lbs anotlier to be ^ ' 

indided ftils'o et And thi«; (eems to be the ancient law i 1 v^nt. K 6 , 

for in the ivi^oi oi' Kiiw/ud the Thinly a hill of ronfpiracy was 
allowed in the court tt> be brought by hijli who was nidi«5ted of a Car’^^t 
common trefpafs and acquitted (li). 2 . Init 56 ^. 

2 C'h’'. ifj'j. Cox .■ v'jtnl, 1 Rcil. AIm ni. pl.tcito lo. 3. A/t' 13. 11. tl 7. i6. 

pl.u:t 0 7 Iir-i N. Ti JJh. I:ltt loJ 3 RtJ 134 k 

(, ) "J'lic Court w, is ol opinion tliat the 
adLon w.is well biouglir, .miicI rhc.judg- 


intiif of th.r ('ornnK'n r)?3s waii affirmed. 
S. C. poll 4c 5. 


Atkinfon rgiiinjl Cornilli. 

pY TiiF. Court. If an infant be made executor^ and the 
HI NARY commit adminiilr.ition to another durante minorc 
* this ailminilli ation ceales wiien tlie infant attains his age 

of feveiiteen : Hut if fuch adminiftration be granted durante 
TnifiGre fate (if one who is not made an cxecutorj it docs not 
ceale until the paity be of full age. 

'1 he cafe of v» (jafeGt^ne (^a) was cited to maintain this 

opinion j w'hich wa*-, Ant))vny Loaovill made lyilliam Ins execu- 
tor, who was under aa-. : the plaintiff took, out adminilt lation to 
Anll.o^iy durante /nihote a'tate of iyilHam^ and bi ought an at^tion 
of debt upon a bond, and averred that lytlhaai wa> alive, and 
V.’ithin the age of (>nc :mci-tvvcnt/. 

Now becaiife it did not app('ar that this adminiftration was 
graiu/'d whilli: he v/as under the age of feventcen, the plaintiff' 
was iionluited. 

\'«nt 219 SI .n. 15^. Corny prp. 109 4 

ij.ii. .Jr Hi. I. L <1 R.iV 667. ii 5i-s^. H^r^. 


ta/c’; id'? I 37 

2 JI.iL. Abi. jSa 

Cro. El./ Cc2. See the rririce’.i Cafr, 5 Co. 29. 

Cox Copping* 

A I^IFFERKNCK arlfing between Ccx the plaintiff, who was 
impropriator, and the pardhioners, concerning the right of 
a houfe, he brought an ejtcfment. 

And by his Connfel he moved the Court, that the church- 
wardens, who had the cuff ody of the parifli-books, might * produce 
them, fo that he might have a fight thereof, and copies of what 
concerned his title. And this v/as compared to the cafes of corfo- 
rations and copyholders^ who upon fuch motions have frequently 
obtained rules of this Court fur the Ifcward to grant copies, and 
that the court-roll, might be pioduccd at triak. It was likewife 
^d, that if the plaintiif fhould exhibit a /z;7/againft the church- 
wardens, he would have an account ot the par ifli -books. 

1 Bl. Rpp 37 351. 1. 

Riir 
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An .2dmin:ftra- 
tion tiuiiinre mi* 
rore a:tau of an 
wil'ant Exx^u- 
Toa ccaies at 
U-i’Chteni \ of an 
irf.nt ARMi- 
M STR .M OR, at 
t\L\ 

S.C-Con»K 475. 
S C. 3. Danv. 

S C. Cnrth. 446; 
S C. 12. Mod. 
J 94 . 

S C Koll, 43. 
S.C I. Ed. Ray. 
33R. 

I Salk ^r;. 39* 
BurnE L. 230. 
Co. Lit. 89. b. 
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Cafe 196 . 

If an improprlt* 
tor bring ejedt* 
menito rc'covtrA 
lieu ft: which tlnr 
panfllioners £ijf 
belongs to th« 
parifli, the 
Couic will not 
make an order 
for him to in- 
fpeft the for'Jh^ 
hifvhi. 

2 Stra. X005. 

I'i2 3 

1. w.n. 240. 

Term Rep. 689. 


B h 'f. 



Cox 

Copping. 


Comb. 4^;. 
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oi I'l 

J menor h.ivc a.ii 

intcrell: 

ill the couit-'O l!s ; 
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Savaok pLiiiitiff had a verdict, 

egawjl 

Rt^BunY. Hut the judgment was arrefted, becaiifh thefe were woids of 
hi'nt^ and not actionable, having not allcd^md tliat the iheat was 
in any thing concerning his trade, Qyjon nota. 


Cafe '->03 Acklin^l'on Oakley, 

After juHKn:)cnt, H E plaintift' had a verdict a: thi-: as'^i/.es in Oxford^ and 

the d.-icnd.jnt J- j2 inoLion was made to itay tne judgment till he brought in 

THE rosTt A, for it did not appear to the Court on what day 
inif-t'ntr>’on the ASSIZER were held ; for the rec(;u’ n\ji p} >u^ wn^^, “ /vy; 

7vfi priui iccord y2tJ}iciat,domini regis ad a [ji fas in coni. pr.i>J. L(ipi(?uL Cjf c. 

Sid '’c deLiftio fexto die Alurtix apu.i Oxon\ C\.” The. aif^ 

Skin tringas for the jury to appeal, wa^, Si prius die 'foi'is ‘vicefiniQ 

Carth. 6. S6. ^‘^‘fexto die Alartii a pud Oxoii\ Lj\d* So was the jututu. 


131. iS^. ac6. 


Tin-: Qovksya. for the defendnni dcfircd, that it might be 


Coml). i4y 2^4 referred to the mafic r of the oHice to be examined. 

Fittg. 174 2-7. would not allow it, for it v/as to evamlne 

Caftb in Ljw matter of fad againil a record ; but they held, that the defendant 
^nd Equity, J45. could iiot talcc advantage ot this after judgment ; for if the r/tv'i* 
3S5. 210. 230 ^y- ^jjpjg ^y,]| (;nter jtidgincMit for the plahiili]' inlleaJ of tho 
defendant^ he \us no remedy but by action. 

[ 399 ] 

Cafe 204, Carter a^anijl Sl’.cpli.trd. 

If a pel foil !;u to H K deiendanc was a ^cldfi/iith^ and the plaintiff had a note 

aKankfiS tT re- ^ of a hundred pounds ^iiMwn upon him, v/hich he brought to 

^ j-jis fhop in order to receive the money. At the fame tiine,a;K»ther 

r^ttl ioT,}'t s *1' P^'^dbn came thither to pav the goldfmitii eighty pounds, which he 
iu pirr, v'li.cii d-froil riit. pl..intiff to reli in part of his hundred pounds. Accor- 
anoti’tr i.s Kv.if dinglv the jd.iintitf told fifty pounds thereof, and jnit it in his 
to pay, 2*’. 1 own big, .cul l.iid it upon Mic counter, and whillt he was telling 
..iiufu! perfon, there benu*- feveral in the fhop paying 
putl receiving irmncy, itole away the bag of fifty pounds The 

;i:.a l.yi aclion was iiow brought againlt the gcLJjinith for the hundred 
on the cuunttT, pounds, 

fart f.'jyn/rr of * It iv.vs f.iid, that this fifty pounds was not paid to the plahiti^^ 

the ririfr, -nJ for thp whole money nuift b • in the poif flion of the goldfiuith tiJI 

thtrtfoff if fit j]| telling is only in order for payment i and as 

h*g hv ftArxs 1^^^ fuhjcct to be retold by the ^oldfrmthy it ig not in the"*- 

trr, the b^i.ktr ^ Now though tiic hfty pounds was put up 

fruUije c.ilyan- in tlic bag, yet if the eighty pounds had been told fhort, the gold’* 
fwii J,K for fie Jmith vvould have retold the fifty pounds, 

^ ^ Telling the money, and reffing fatisfied when told, 

■pc CeVb fulficient to carry the poirefTion to the receiver^ and he, and not 
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the goUfmith^ might have maiiitaijiccJ an a(^iion of (htinue for this CAiiif* 
money iii the bag ; but the jilaintifF had judgmciit far fifty pounds, „ '-A 
and nil capiat per billam as to the refh h}->mak». 


Diihartifie o^aiafl CiMnccIlor. 


Cafe 205. 


N aciion was brought againft the defendant, for Iving with A //rj m 

the plainlliFs wife; he )leaded in ahatnnt'nt \ and there being en- 

^ tcrtxl on tilt Ni- 


A 

r , 

^ judgment to llllie was joined, and it was tried in si rxivs koll. 

the country, and the plaintifi had a vcrdieh ^ ^ Cajth 447 

It was moved to let afidc this judgment, beeaiife the plea in ^ 
ahatenient was not entered on the nisi puius roll; the Plla ^ 

Roll was riglu, but tlie nisi prius roll Ihail not be amended 32^ ^ 
by tllat. Ante, 112. 

And for this reafbn 'i he CainiT did fet afide the judgment, 

3 Rulit III. Canh. 506. Comb 3^3 


Dyei, 


49 

60. I Cl o. 275. 


The Kin(\ ifiialnjl the Mayor of [.iiicolii. 


Cafe 206. 


W 


711 J JAM TiiK liiiRD, by the grace of (jod, of England.^ Mjudumusto^A^ 
^ Scotland.^ Eraritc^ and king, defender of the faith, mit a iij to 

'J'o the mayor and fherifts, citizens, and commonalty of the * 

city of Lincoln in our county of Lincoln^ greeting : Whereas from 
time whereof the memory of m.in is not to the contrary, there hath 
heen hul fuch a cullom within the faid city, that every perfon who S c. 3. Ld. 
Ihould ferve as an apprentice witliln the city aforefaid in any art 
or mylfery with any freeman or his afligns, freemen of the city 
kfoielaid, for the fpacc of feven years, might claim the liberty and 
privilege to be admitted into the place and office of one of the 
freciTien of the ciiy aforefaid, I'kc. into the freedom of the city 
aforefaid, and according to the cuflom ot that city to enjoy and 
ulb all the liberties, privileges, pre-eminences, and commodities, 
belonging and appertaining to a freeman of the city aforefaid. 

And alfo whereas one Ahraham Morris hath lately ferved as an 
apprentice within the city aforefaid for the fpace of feven years, 
in the art or myitery of a mercer, with a freeman of the city 
aforefaid, and his alfigns, freemen of the city aforefaid, according 
to the cuftom of the faid city, and thereupon hath claimed the 
liberty and privilege to be admitted by you into the place and 
olfico of one of the freemen of the city aforefaid, and into the 
frccdocn of the faid city to be admitted, and hath offered himfelf 
tq perform the oath in that cafe required by a folemn affirmation 
or declaration according to the adf made and fee forth in the par* 
liament holden in the 7th and 8th years of the reign of IVilliatn 
the Lhird now king of England^ 6V. he the faid Abraham being 
then and there one of the diffenters commonly called quakers ; 
neverihelcfs you the faid mayor. See. well knowing the premifes, 
have not admitted the faid Abraham Morris into the aforcliiid 
place and office of one of the freemen, and into the freedom of 

B b 4 thr 
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TTii* Kins the citj' riforeniidj nor have permitied the aforefaid Abraham Mot rjs 
to malct’ :i folcmn al^'irniation or drxlaration according to the laid 
•r Lincolns ii’.fuMd of the o:uh in that cafe iifcd, according to the duty of 
yen: odicc, hat lo t(. do yon do iinjullly refulV, in contempt of 
in', ar..: t .. the yrcat damage of [lim the laid A.^rahajj:, and to the 
in.nh.nh . r::,: .a::c and hurt of hif, cltate, as wehii.c received 
‘ '('ll by h- . cojnpl'iint : Wc, the: cforc, vviiiing that due and 
jpc'. ( y juiliee in this behait be done to the faid AbraL-^-ni as is 
rig.il, cuuiir.and y-^u and every oF you, lirnily cnjrMniiig that iiii- 
niediaccdy after the raccipt or this writ, you admit the aioieiaid 
Aorah.^.ti Moyris ro the fl.ee and ofiice- of one of the f»*cLiric^^ 
and to Li.c trctuviai cd t.u city aforefaid, together with all liberties, 
piivilcims, pre-eminence.^, ar:d commodities ihereuiuo belonging, 
and permit the laid Airahahi AAo} ris to make ti.c fclemn affir- 
mation or dcchnatic.n af refiid, iiffiead of the oatli in that cafe 
\ifjd; or fignify to ns eanle to the contrary, Icit thri)’jgh your 
default complaint be again made unto us, &c. Witncls, ^cc. 

The Return oj the Writ. 

The execution of this wiit appeals in a certain fchcdulc tp 
this vv;it annexed, 

CiLORCH llRACnnRlDGF, A'Lpw 

Xkc An freer of the Mayor ^ Sheriffs^ Citiu'us^ and Ccnvnonnlfy of 
the ( liy of f^mcedn to tLe IP , it in this Schedule annexed'^ aecor-> 
drnyr to the (iotnmand of the f aid H'Yit. 

WE humdily certif) lo theloij the king, tlnit t!ie city of Lir- 
coin aforefaid is not m ihe county of Liut^hi^ but in the county of 
the citv' (jf Idrecolr^ and liiai th^ie is had, and from ti n: wlicrcof 
the rne.nory ol man is to th ' coniiaiy/, theic hath been liad 
iIkIi a cidb-.n vvitliiji the en) auaefaid, Unit every pei fun who 
h.'tn (ei\»-d . s an .'I'puni’cc vvulun the eiry al(.i.J.dd in any art or 
inyl'b i V v,ith \rc^ ’n \<\ oi i*i i.' 'gus, fixMiKC. ff tiiC oity aforC’ 
l.nd, i ( t iC ip’ce ol Ijv.n h.un .Uierwa: ds olieievi himfelf 

in n.o e\<ni!i’.' i-'. ‘ oii.;cii e, in.. u:av>n, lhe:ii;s, citii:ens, and com- 
r.ieuiky ibi e../ ed’-r. un.;. to jurforin tile t\ith in that calb ufeej 
ni vlu:^ di ^ !:,:j w o; .'s lo ! jv/:»: •, : \ on Ih.dl bonr faithful allegiance 
to onr lOver' igji ]; g, i i J "he fving (n.iming tlu' king tlivUi upon 
the t'l .'i. }, a:ij’ tj Pis licirs, hjogs EnfUhul \ and be mi'ct aiul 
juf]ifiab:e to me of tms Cit- that now is, and his fucce/lors 

that heicafcer id-.di be, ail that may be for the common profit of 
this city you fnali la\ .tuJ all liberties and franchifes thereof yop 
ffiall maintain: to vucu power, all ordinances and cufloms made 
and lobe maJcjVou hhiiil keep. You fhall be levant and couchant^ 
to keep houfc or chanbc.r within this city, and all manner of 
charges and offices laid to you for commonweal, worfl^ip or 
profit of this city you llrall bear, and be contributory to your 
power. You (hall have no part of merchandize with any mer- 
ftr^nger to fell or colour by any means, but you ftull pay 
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toll for it. You fhr.ll colour none nf ipfiancirifL'd men’s goods, 
whereby the (hcrifFalty or th- Ciimmornlty fhould lofc their right. 
You fliall nothing do nor Irbour that fhill bf to the prejudice, 
derogation, or hiivlrance (jf the Cf'mmoin.vr;*! on profit of this 
city, but all points and article'^, and whar die belongs to bo done 
by a freeman of this city, voii (lid! Icc'^n and m.‘i’'n.tiin to your 
power. So hc^p you (}oJ. Ard i:or before, hath claimed the 
liberty and privilege to He admitted in‘o tl.o place and ofllce of 
one of the fieern'.n of the ci*’y af^rffiid, an-l iriD) the fVec'^loni of 
the faid city, accordir.g to th-; cidtoni of t'.vxt city, and to enjoy 
;Uid ulb all tlie libcii.es, privilege'^, prc-eir.inenccs, aivl comtnodt^ 
ties, belonging and apj.ertainip.g to a iVceman of the faid city, 
and after thv^ j's rfonnH;) oftlii' laid o'uh. and not before, ought to 
be admitted by the common connei! of the n».ayo’*, fneiifts, citi- 
zens, and. com:r'»n,div ' ^ the city aforcfaid, one of tiie freemen of 
, the city afwicfii i., and into the freedom of the city afurefaid, ac- 
cordang to the ciiltom ct that city, and to enjoy and nfe all the 
liberties, [)ii\;!ege‘, jn\ -eminenc.' ‘ , and commodities, belonging 
and appc'i '..’iimig to freeman of tlio city aivnef.u'd. And wc 
further certify that the faid J!-*vI'r*;s Ahrni lately, to wit, on the 
loih day <^t February-, in tii * tn year of t!ic reign of the lord 
th.o no,v king, hath U ivcd as an ap[)renticc within the city afore- 
faid for the fpa.ee offjvcn year':, in t!ic an c^r myffery of a rneicer, 
wit'll aficcmrm of the city afor^lbid, according to the cuftrim of 
the lai.l city j and afterwards, on the faid luth day of Febrjuay^ 
in the fame eighth year of the leigii of the laid lord the now king, 
thcreujion at the common council of the mayor, flicriffs, citizens, 
and coinnionalty of the faid city, then holden within the city, 
claimed to he admitted then and thv.rc hy the common council 
aforcfaid to the lib.n*iy privile g-* niio the place and olHcc of 
one of the freemen of the faid \ iiy, and to the Irccdom of the faid 
city, and then and there utfereil ImnI'. h, mlic*:"l of tlie iifua.l form 
of oath aforcfaid, to make hi:^ (elcinn .if'ji inaLion or declaration of 
the words of the oath aforci'aid, acc'^nH^j ro the a6t made and fet 
forth in the parliament hedden m tne f:v».rirli and righth years of 
the rcigii of the fiid lord the now king of ck. intiLJc(l, 

An act tliat the folemn anirmatioa and dtcLuatlon (d the people 
called quak'Ts fhall be aectpted inlttad of an oath in the ulual , 
form, he the laid /Ibraham being then and yet mie (d the diilcnters 
commonly called tjuakers; but tiie faid Mhnih:,m then and tliere 
refufed to make the oath in the uinal form al'orclaid, according to 
the cullom of the faid city. And we further certify to the laid 
lord the king, that the oilice and place of a liceman of the city 
aforcfaid, is an ofllce and place of prollt in the government in thq 
aforcfaid at^t mentioned j and that within the city aforcfaid therq 
is had, and from time wlteicof tha memory of man is not to thq 
contrary, thcie hath been had fuch a cuil-om, that every freemau 
of the city aforcfaid fhould have a voice in the chuling two citi-* 
>tcns to ferve for the faid city in the parliament of tliis kingdom, 
Wheqfoevcr the king lUuuld ordain a [urliament to be holden, and 

that 


Thk Kifjfli 
Tiir Mayou 

OF Lincci.m. 
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Kik« that every freeman of the {aid city luth common of pafturc in the 
*T»t^M^YrR within the city aforefaid, for three horfes, or for 

0r\.i'S£otv COWS ur three heiferj^, at all times of the year. And we 

further certify to the faid lord the Icing, that the (aid Abraham 
Morris never offered himfelf in the common council of the mayor, 
{herift’s, citizens, and commonalty of the city afoicfaid to take, nor 
^ ever hath taken the faid oath in the ufual form aforefaid : and for 

thefe caiifes the faid mayor, ftieriffs, citizens, and commonalty of 
the city aforefaid, have not admitted the faid Abraham Morris 
into the faid place and office of one of the freemen, and to tlic 
freedom aforefaid, nor have permitted the faid Abraham Mor rtf 
make his folemn adirmiition or declaration, accoiding to the adt 
aforefaid, inffcad of the oath in that cafe uied to he made, but 
retufed fo to do the faid 10th day of February^ in ti*.‘ faid eighth 
year of the reign of the fiid lord the now king. 

Georgk BRACEnRiDGE, Mayor. 


Cafe 207. 
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The King The Mayor of Lincoln. 


T>»c (latutc '^HIS was a maiuiamus to the mayor, See, of Lincoln^ to admit 
7. and S, ;r//. V one Abraham Morris to his freedom, he having ferved an 

e. 34. admits apprcnticcfhip there. 
tll’AKTRS to ' ‘ 

^ and the late ffatutc 7. and 8. in//. 3. c. 34.. 

povKleti It he' ciiadts, ‘‘ 'I'hat Q\cTy (juaker^ fAc. wlio (hall be required upon any 
to hear any lawful occafioii to take an oath, where by law an oath is re* 
ctfict or place of u quired, fliall, inllead ot the ufual torin, be permitted to make 
proiit mihego- a |^|^j (qIchih affirmation or * dcclaratior., &c/' I'hen there is a 
proviso , ‘‘ That no quakrr ov reputed quaker (hall, by virtue of 
i»»wot>city is' “ that 'dt\j be qualified to give evidence in any criminal caufe, to 
ootanomcepn- fcrvc on any jury, or bear any office or place of profit in the 
dtrgovtmmtm, li government ( 

There foie A 

nuy yjjg n^^yor returned, tliat the city of Linco/n is an ancient city, 
2 ‘dledges a cultom, time out of mind, tor every perfon who has 
ferved an apjircnticefhip there, to offer himfelf to the mayor and 
wwron, common council to take the ufual oath (which is fet forth in hac 


S.C. Girth. 44S. S. C. Mod. 190. i. Lev, 91. i Sid. 107. 2 Jon. 52. 3. Mod. 333. 

i. Sul. %i). 71. 2. Ld. Ray. 1238. 3. Bac. Abi. 535. 556. Vide ante, 316, 317. \yoi\. 431, 431. 


{a) Continued by 13. and 14. JVM. 3. 
c. 4. and nvade perpetual by 1. Gcj, i. 
ft. 2. c. 6. But fee the S. Gto. 1. c. 6. 
for the forms in winch quaken arc to make 
the dedaraticn of f delay lequlrcd by i. 
iVM, and Mary, C. 18. the finmn 

required by 7. and S. >Vill. 3. c. 34. 
and the oafh of a^jurafion requiitd by 
I. Geo. i. f. 2. c. 6. And now »iy 22. 
Cifr. 1, c. 4^. f. 36. in all cafes where by 


any ffaturc then made, or thereafter to be ^ 
iiickIc, an oath is required, the jalemn affir- 
mat'ion or declaration of the people called 
q,v AKERS, in the fonns preferibed by the 
fdid acV of 8. Gto, i. c. 6. Hiall be allowed 
and taken inllead of fuch oath, excepj|i^/ 
“ in’ any criminal cafes j or to ferve on 
“ juries j or to bear any office or place df 
“ profit in the government.’* 


verba)^ 
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Th* 

agamj^^ / 
The May^I 

OF 


The queftion was, Whether the freedom of this city was a 
place of profit in the government? 

And IT WAS ARGUED, that It was not; it is only a qualifi- 
cation or a privilege to agree or confent to the perfon who ihali 
be his rcprclentative in parliament. 

On the other side it *ivas faid^ that the defign of the aft is 
to give eafe to the quakers who fcruple to take an oath, and to re- 
lieve them from penalties and punilhments for refufing to fwear 
where by law an oath is required. That an oath is not required 
here, fo as to fubjedt a perfon to a penalty for the refufal, becaufe 
he who bears an office is not obliged to take an oath but for his 
own benefit ; and he incurs no penalty to refufe it, but only 
acquits himfelf of the office. I'his is cither a publick or a private 
pLice in the government; it is publick, as it entitles him to vote 
for reprefentatives in parliament, or private, as to be a magillrate 
in that particular place where he has obtained a freedom. 

Curia. I'his perfon has a precedent right to have his free- 
dom; the quakers are ufuaily admitted in London upon their 
folcmn affirmation. 

And fo he was in this cafe (/>), 


verba)^ before he fhall be admitted to his freedom (a) ; that the 
faid Morris had ferved an apprenticefhip there to a mercer \ that 
thereupon he claimed his freedom of the faid city, and oflered to 
take the folcmn affirmation and declaration; that he was a diJfenUr 
called a quaker^ and refufed to take the ufual oath according to 
the cuftom of the faid city ; that to be a freeman thereof is a 
place of profit in the government ; that there is a cuftoin 
there, for every freeman to vote in the clcftioii of two citizens to 
ferve in parliament for the faid city, and to have pafturc for three 
horfes in the common, &c. ; that the faid Morris never offered him-^ 
fcif in common-council to take the faid oath in the ufual form ; and 
that for that reafon they did not admit him to his freedom upon his 
folcmn affirmation and declaration, &c. which they would not 
fiifFer him to take. 


(<j) By 12. Gcq. 3. c. 21. “ ^Hicreany 
perfon ni..ll be iniititd to be adiiiitrcd 
to Ills fiecdoni, and ffiall apply to the 
mayor of the corpoiatlon cr other per,- 
fon who IS authorized to admirilller, 
&c. to be admitted 4 citizen, hurgeCs, 
or freeman tltcreof, and ilial} give no- 
tice, fpccifying the nature of lus claim, 
to fuch mayor or other perfon, that if 
he or they do not fo admit fuen perfen 
within cm nmth from the time of lucli 
notice, the court of king's bench will 
** be applied to for a mandamut ; if fuch 
irwyor, notice, rc- 


tufV or negleil to admit fuch perfon, 9 
Tt'nr ff wandamut fti.iU ifTue to compel 
'* fuch mayor, &c. to admit fuch perfon, 
“ &c.'* 

See Rex March, where this cafe 
is recognized by Loao MANiriELi> 
as gi^xl law, and where it is determined 
that a quaker may, on his fcltmn 
be admitted a member of the Tukket 
Company, although by 26. Gio , 2. c. 18. 
f. 2. It i;i enacted, that no perfon, unlefs 
he take the oath therein preferibed, /hall 
be admitted to his freedom in the l4i4 
company. 2. Rurr. 1000, 


The 
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Cafe 208. Tlie Kiiig lilythc. 

gY the liK'il 0:1(1111"; of Clare-IIali- in ilie iiniverfity of 


Jf the local fta- 
<utes o{ a col- 
lege provide 




iii 

it p'Cr.'l ♦:jut p-nfon *>/ mogijlcr 

rZt\™rfon “ A';'‘ i • 

*• for whom uic pt'iK'u tiiiit r vva‘■^ cir.lv^n [iv .’ight or thf.- icllows, and 

^‘mafttrMnd anoili-T vv.i:. c ho} ‘i> li 
the m.i/T pail pave lii*^ vr i ■ v/rh . ‘;e i\x. 

■■;««( the fellow, -fl,. .,,, 

’ vo e, 


iiV • .aih iAr ,i\ iti^; r of the fieil!, Dr. Irilythc^ 


/''/r. iiippohnr^ hinilclf’ to 

hi' r^’indenyvi'^ [a) to De adinirrcd, 
p alLW) cv'r, bccaiPc it vv.is iniifted that 
Ir-tV; for K/ the {I'.tlltCb of THF 
, .. n t.h t Without hi.w a fellow coeld 
11'*. -yf qinr: nn-'iiler ct major pars 
'] iv re V7eP‘. a (laiife, lijat if any doubt 
■;e ’..Yjiuio.'. of liiL<u ii.tHite-, h. fhould be 

v' T' J i'olv. 


-•1 J- 


••‘•nuUheu’.a- rerit-fe-' i 

•'edp’iheni.W- his concurmu'e 'a- e 
Cer hns I'nJy a FoUNOr-;R, he f 

.ftcgMhu •'.Mt i he e!c:t-j 1 : » •. 

and it one can- tt r ' 

,, I , . c foctor lifii ’CGfi'u.' V. / • r 

did.ite be choRn , - 

by eight fi/o‘ws, fnould auk U' . : »•- 

and another by determined by i Hi 

tk 

/x ff/lo^vs, the was argued, tha*; : ii!: v?;:tok ♦/•'d only a power to difplyre 

tourt w.l! guilt upoii /;7/yf'/r7//e.v/,!rr;; tn :t lie w .3 apponircd to a fpcci.d purpoi *, 
0i mandjmus to quoad ptiuiltcnrui , aivi rhec tile inalter Iwid only authority to cor- 
THRi-iEiroK to mifdcnie.inois, 

determine tlie 

Curia. It was never yet determi: ed what power thf. visi- 
tor has: in Dr. Pul> u.Cs QjJj ^ hj *he quell ion Wdio v/as 
vifitqr? and I Ik C^^urt wa^ divnKai. Ail cL’i’uicJynury i 3^ porations 
who are to receive the charity of i HE I'OUN’der, have visitors, 
if they arc ecclcjirfncal lO’po.U v/j , aiid if 5 paiticuiar viiitor is 
not provided by I’lii: loUNDhR, tnen tlie ordinary of the place is 
V ill tor; if they a. c r 
arc pcipetual vifiteie. 


difputcd tlec- 
ficn. 

S C. poR. 421 
45^* 

PoR. 4^1. 

Yelv. 65. 

Cro. Jac 60. 
Comb 'y.66. 
Skin. 13. 454. 
463. 4S3. 491, 

sn- 

Carth. 93. 

4. Mod, ic6. 
436. 568. 


p.ruiiOi.s fj)y the founder and his heirs 


Rokfuv, 7,v/,^';iS was oi' f)pinion, that a fellowfliip was fuch an 
interefl for winch a nur.ilanirts ought to be granted; aiid it would 
ap[)car upon liie return, whether the parly had llicli an intereft, or 

JlOt. 
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Cafe 209. 


The v/^re r]f> of opinion, tliat the mailer had only u, 

negative vote* m iI'.l- : n'e. 

fo Tuit He r. , /■ V. >' 7r (.) Rrx 7; ChaiKuHir of Cambridge ^ 

(/,-) i,i.cv. 65. 1 -j m") 3, Run 1647. 

* Calwrjy 'lyirft Loving. 


Ana^Ion ofeo- ^^OVKNAT n' r for not irpairing a houfe in Chejfer, The 

tenant for non- a-ftion was brought in Ch^'/irr generally: After iliue joined, 
fepairofa lioufc j . o ‘ i 'r ^ ^ t r 

laid in Chjter reparavit.^ M\erc was a mauddic to THE Chief Justice of 

generally, is Che/hry to award a quia exit us pt'fvd, inter partes prad* 

well ti ud by a fupe/ius jtw^L pe* }-o"u’s corn. Pal ATI NI Cestrive, videlicet 
Jury Irom rlic u v.cinet, de I arvin pt tr L in coin. CESTRl./F.^rrZY/. nhi breve 
twmy uj Chj.Kr regis non currity tt alibi iriari debety idea record^ loquelee 


5. C. Comb. 472. S, C. C.»rth. ^48. S. C Holt, 710. Roll, Abr. 601. Ante, 223, 
Saund S. 229 24". 2. iiriond. 252 258 •^93* ^14. Comb. 75, Caith. 234 3 Bac. Abr. 2^7. 

‘‘ prad. 
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prad, man:]. }up'icia)\ ipfr:^ dzmini ifpsptwd. corn. CfiSTRliE, CAT.vii)n.t, 

itci qttod iidcm jujiiclar. chd. domini I’c^iS com. CesTRI/E prced. ^ 

C< ^ " ' LtVlNtf, 

There was a vcrditSl for the plaiiuifF, and forty fhillings da- ^ 

’ mages. 

It was moved in arreft of jiid^nicnt, mat this was a mif^trial.^ 
for ihe iliuc was local, viz. within (d^t/Lv generally, aovJ t!ie trial 
v/as in the Cfnnitv of Cbt/icr at large ; lo it wa^- not of a jury of 
the county or place where the a(!:tion was ImJ, hut by a jury of 
t!i^ wrong county, whicn . is not aided bv the itaiure, hut only 
a wrong vcrrac in a proper county : as if the ili'ue anfe at IjUn^ton 
in ALddlrf.w^ and the vci'i'c is of Ha n'/! ad in the fame Cc-iint}", 
tile couiiry is right, hut the vcniir is rtherv il». So it was in me 
Ca/e of ilAton \ . -- cit'Ctm Mit \.as brouelit fo: l.'uds 

in the county of /:/v, and the cai.lo w.is tiied in C(iitd/ri(\^i thi, c \ 
it was held good, becaufe Lo; \v.;s pair (/f the county: but ir this 
calc there aie djiliiicr councic'-. i'lie ILitiitc mulf not b, coii- 
Itiued, that the caulc lliall he ti ud where the adtion is laid, but in 
the counly where liie iliue .uilc:, waich war, in Lhejccr^ but tins 
Ciiufe was not tried ihcro. 

Curia. 'Frlah have been f:t afidc lately for this reafon (/;). 

(.<) rill 11 y Term, \.V/H iv:,! S. C’.Carflj i'-i it was I,) .i juiy 

1 lie (jucltlf ri v '• .<ai,a'ici cl'l'it touniv','! i. il.e .Aij.n 

1111: ,vH«iLF Cru^Ar lui!, that a Vvai;. S. Comb 4 a.’ .ai ! . i.c .1 aiiu 3. 
by ilie ftitvilc 16 ruul 17. Ca 2. , c. 16. 

4.. rinrl judrjiitra lor the plajiitiil, ^ 'k 


Roberts amhift Saviil. ^ 

^ Cafe 210. 

Rcfoluiio Curiae. 

TT Of/l', Chief fvfiice. This caf" comes before us on a Anaaiononihi 
writ of error bia'ught upon a judgment given in th'' om- enft willliefor 
-MON PEKAs, in an aclioii on the cale, wheiL-in tire plair.tiiT de- 
d.ircrl, rlMt the <idcndanc -J.d falflly aa'.! mah-a'cir;)', &e. caufe '‘''“''"y 
nim to be ind.cltcl at the k.lions lor a rtoi^ upon wmch he ap- 
peared, * and was acquiltcd; and alfo, th it the defendant did cd for 
falfcly and malicioully caufc him to be indiuled anotiier time at 
the fc/Tions for a riot., to wliicli indictment lie appeared, pleaded, ^ ^ 
and was acquitted ; by rcafon of which profccutions he loft his c Ji' 
good, name, and whas at great trouble and expenecs, .&c. to nis s.C.Carth.4iS. 
damage one hundred pounds. To tliis deeijration the defendant S.C. 3.Salk. 
pleads not guilty^ and iflue being joined and tried, the jury gave a S.C. i.Ld.Ray, 
verdift for the plainlitF, and elevf’n poutuk damages. The de- ^ 74 - 
fendant moved in the co,vi?vin:,' pj.eas for arreft of judgment, ' 
and the queftion there was, Whether the action lay? And upon s. c. Holt, 
debate there, the Court was of opinion, that the a6lion did lie : mo- i 93- 
and the fame queftion having been debated and argued here, we s.c, 3. Lcl.Ray. 
are alfo of the fame opinion, that the adtion does lie. I'his is no 

6. Med. 30. J^o. 137. 183 169. CafesinLaw and Eq-jiry, 1 13. ?ro. aiy, Ci.ilh.4|^i 



SAtltt. 

Three forts of 
^hthuige$ which 
WlUfupport ac- 
;lHonl this na- 
tmrc* 

^'i^SaUc. 13, 14. 

Vent. 86. 
fAnte, 395. 

t, Sid. 4x4. 463. 
’ 3., Zdvi. 3. pi. 
19. 

3 . Affize, I. 

7. lUn. 4 pi. 3 1 . 
Z 7 . lien, 7. pi. 

* 5 - 

StUej, j?9. 
Nat. Brev. i)i, 
ao6. 

' >1* Lev. 292. 
Skin. iji. 
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ntW pointy It has been often controverted here, though I chtnfc 
there arc fuJl authoritie.s to maintain this a^Stiofi. And for the 
better fettling the fnattef, it may be fit to colifidcr, upon what 
grounds thefe actions are maintained ; and I take it, that there arc 
three forts of damages whieh will fupport all actions of this 
nature. 

First, Where a man is injured in his fame or reputation, fo 
that his good name is loft; by reafon of which injury# if tiie words 
themfelves do not hear an action, the lofs or damage that may 
enfue# will. In the cafe of Barus v* Conjlantine (a)i the action 
was for indidling the plaintilF before fuch jufticcs, divej'^s 
fe Ionia s nunon ad pacem conjervand, ajftgnat, as a common bqrvator^ 
and that on not guilty pleaded, he was lawfully acquitted; the 
defendant demanded oyer of the indictment,, and it was certified to 
'be taken before fuch Jufticcs ad paccm conj'crvandam only ; and 
yet it was held, that the action lies j for that this aCtion being but 
for damages for the fiandcr, it well lies, although the indictment 
be erroneous ; or, as it has been adjudged (h)^ if a bill be offered# 
and found ignoramus. In tlie cafe of ^r;V Jndre%u Henley v. 
Dr, Burjiali (c)y for malicioufly indicting the plaintiff, being a 
jufticc of peace, for deliveiing a vagrant out of cuftody vvithoul 
examination, the Court faid, that where a man prefers an indict- 
ment malicioully, and fuch indiCtment contains matter of impu- 
tation and feandal, as well as crime, there the aCtion will lie. Sed 
aitet where the indictment contains crime without fcandal, as on 
forcible entry ; and here is flander as Well as crime# and judgmoirt 
was given for the plaintiff. 

* T HE SECOND relates to a man^s perfon, where he is affliulted 
or beaten, or put under any confinement whereby he is deprived 
of his liberty; as appeais by the ftatute 3. Edw. 3. c. 33. But 
my Lord CoKEfJj fays truly, that that ftatute was made in 
another year, vl%, 3. Edw, 3. c. 19. 

But neither of thefe forts of damages arc the foundation of this 
cafe, for here hi? reputation or perfon are not damnified. 

Now there is a third sort of damages which a man may 
fuftain in refpeCt of his property ; and this is the ground of the 
prefent aClion, for that the plaintiff was put to unnecejjary charges 
to anfwer this indiCIment ; and it is moft plain, that he was put to 
unneceffary expcnccs, for that the jury have found this profccution 
was falfc and malicious. Nov. if mere be an injury done to a 
man’s property, occafioned by a wicked and malicious profecution, 
it is all the reafon in the world that a man fhould have an aCtion 
to repair himfelf. And foit appears in the Year-book of 
the lhird[e)y which is exprcl’s. One was indiCled by two de- 

(#1) Yelv. 46. S. C.Cro. J-c. 32, 4^0. and Wicks Fcntham, 4- Term 

\b) See Chambers Robmibn, a. Stra. Rep. 248. 

1691. Jones V. Gwynne, Gilb. Rep. (»*) Ray. 180, 

S. C, 10. Mod. 148.214. S. C. (J) 1.11111.566. 

1 . Salk. 15. Payne v. Porter, Cro. Jac. (:} 3. Ediv. 3 pL 19. 


fendants 
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fcfldants in another county than where he was demurrant, accor-» 
ding to the ftatutc 8. Hen, 6. c. jo. though it be confpiravcr unt^ 
yet one fliall plead without the other, for the tort is (evcral ; and 
many other books (r?). It has been obje^Sted againfl thefe old 
cafes, that thefc actions were grounded upon a eorijptracy^ which is' 
odious in the law, and that to difcourage fuch confpiracies to min 
men, fuch atSlions were allowed. Rut I anfwcr, that in thofe 
cafes the confpiracy was not the ground of the aclion, but the 
damage (b) which the plaintiff' iUftained in refpect of the needlcfs 
expenccs he was put to*, foi no adion lies for the bare con- 
/piracy^ but it is the malicious prcfecution which is the ground of 
th# adllon, and when one only falfcly and nialiciouily carries on 
the profccution, yet aji a^^\ion lies j and though it is called an 
a/if ion of con jpiracy^ yet truly it iw only an atlion on the cafe (c )4 
And it is only properly an a£fion of confpiracy where the indict- 
ment is for trc<ifon or Jelony ( d), * And therefore if fuch an aCHon 

• be bioijght againff two, and one only is found guilty, no judoment 
can bj given, for this is pioperly a confpinxy, it being to indict a 
man fcjr fo criminal a matter [e). But where the confpiracy is 
only to indict a man for a mildemeanory though the aCtion be 
againlt two, and only one is found guilty, yet judgment fhall be 
againff him, as in the cafe of trefpais f/j ; for really it is an aClion 
on the cafe, and no aClion of conipiracy. 

There has been another objecTion, and that is, the opinion of 
the Judges in the cale of Sir Andrew Henley v. Dr. Burnjt- 
hall and Laiv v, Beurdmore {h). But though I have a great 
fcfpcCt for the authority of the Judgc.s who at that time fat here, yet 
I think it ought not to have fo much weight, for that the Judges 
only fpoke it obiter^ it not being material to the main point; and 
when a bill of indidment is not found, there is no damage done. 
7'hcrc is a great deal of difference between bringing an aCtion 
nialicioully, and profecuting an indiCfmcnt nuiliciuuffy. In an 
action a man cither claims lome title, or complains of an injury; 
and therefore if a man only think fo, the law allows him all juft 
remedy (/). But then if the plaintiff's demands arc unjuft, lie is 
to be punifhed by way of amerciament, faljo clamore ftio\ ancJ 
bcfides, no man is to profecutc an action without finding of 
pledges; and where an atStion was vexatious, the plaintiff' was 
amerced proportionably fij. But indeed, this remedy being but 
formal, the aft of parliament gave the defendant cofts : however, 
the ancient form of finding pledges, and being amerced, is ftill re- 
tained; and though it is true that it is nothing but form, yet the 
principle qf law which makes the difference is ffill the fame (/). 

{a) Sec 3. AfTize, pi. 13. 7. Hm. 4. 
pi. 31. ii.i/en. 7.pl. as, 16. 

(^) i. Wilf. 146. 

(f) Fitz. N. B. no. 1 16. Jones, 93. 

(</) a. Inft. ‘;62. 

{4 Ame^ 223. Cro. Eliz. 701. 1. 

JlolJ.Abr.iii, i.SaJk. 174. x.Hawk. 
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Action ofcon.* 

Ipiiacy 

two, and asM is 
only lotiiid guil- 
ty- 

I S.ilk. 13, 14. 
AnU‘, 123. 

1. Saniu). 21^9. 

1. Vent. 12. a^. 
Bayni. 135. 17b. 
jSo. 

2. Salk. 456. 

2. Mod. 306. 

6. Mod. z6>. 

«vc. 

1 H'lwk. P.C, 
c. 71. 1‘. 8. 
I.Wdi'. 219 . 




P.C. c.7a. f. 8. 

(/) See SuUey v. McR, 1 . Wilf. . 1.. 

Ik) 180. 

(A) Ray. 135. 

(1)4. Co. 16. 

(i) Finch Law. 189. 25^. 

(/) 3. Bl, Com. Z75. 


And 
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And befidcs the cods, if it appear that an ndlon is brought merely 
through malice and vexation, a good .ii^lion lies upon fliewing 
forth this fpccial matter. So where one man arreds * another 
for a great fum of money, when but a fmall caie is due; or 
where a llranger, who is not concerned, biiiigs an aiflion; in 
cither of thefe cafes a good aefion lies. In the ca(j ot v. 

Sivain (fi J, the plaintifV declares, in an action on the cafe, that 
the defendant having arrdted the plaintift’ in and in-- 

tending to detain hiini n gacd, faL'j ct ?n-.'l'}tJcsc told the Iheriff*, 
that the plaintiiT owed him live thouf.uid pounds, and that he ought 
to take bail accordingly, and that he was kept in prilbn feveral 
days, and verdict for the plaintiff; and the pliintiff had juu|,- 
irient, bcc.vufe he had fpccial damage by fec h parlance. An adion 
on the cafe in natnic of a confpiracy wasbroug; r three (/»), 

one was Ibiind guilty, and the other two nor guutv ; and hy the 
Court, it is good ag-tinh: hini«th.‘t found gnnlty ; this action* 
Was brought to the uU-iit to ke(‘p lum in prifon for default of 
manucaptors for three iiunvlred poiind'^, nJ'i }r-,\rc7 thfU'c was no 
raufe of adion (c). T'hc cife of CAanil'rrlu!}! c. Prcjcot(d) was 
for malicious indidmciit r>n ll.nurc 8. I'd’r . c. 2. for proem ing the 
defendant to be arrede 1 in another man's .rame ; and held the ac lion 
lies; yet it is faivl th'.iv, that this julyn'cn:. Was rcvcrful in the 
exchcquer-cluimbcr : and this matt n* va'*s mightily controver- 
ted. And it is true, the judgment in that cafe was rcvei fed, but it 
was not becaufe the adion would not he, but becaufe he was not 
irididcd of any offence within the llatutc, as appeared upon tho 
fa<^t as it was fei forth in the iiulidnicnt ; fo that \i he had been 
convided, he could have incurred no dam.’ge; for the Court 
would have arrcdled judgment. In Qirliofi v. Mill (e) the cafe 
was, that the defendant, being apparitor iin Icr the bifhop of 
Exeter^ malicioufly, and without colour oi caulc ot fulpicion of 
incontincncy, of his own propci malice, piocured the plaintiff, 
€X officio^ to be cited to the confiftory-court, <S:c. and ther,e to 
b(' at great charges and vexation until he was cleared by fentence, 
which w’as to his dlfcrcdit and great cxpcnces ; it was moved, 
that the adion lay not for thl*^ ; for he did not cite him but as an 
informer, and by virtue of his office; bur, per Curiam, the 
adion lay; for it is alledgcd, that he ydlsy tt ?naHtiosc caufed him 
to be cited uj)Qn pretence of fame, when no fuch offence was 
committed, and avers, that there was not any fuch fame, fo as 
he did it malicioufly and of his own head. In an adion on the 
cafe againft churchwardens (/9, for that they to the 
intent to draw the plaintiff within the ccclefiaftical cenfures for 
adultery with A, S. and the declaration was, that they confpired 
to do it, and the one was found guilty, and the other not guilty 5 

Michaelmas Tfrm, ai. Car, 2. in Lovvt^ Benrdmore, Ray. 135. 

Sid 414. (') Car. 2yi. ]■ nei>, 312. u 

(i) i.Saund 22S. RoH Rep 63. 

(c) Gunfton’seafe. ff) Uaiiient v, Rudock, i. Roll. Abr# 

{d) In Michaelmas Term, 1659. cited 112. 

yet 
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yet this being but an acli(^n on the c.ife^ it lies. ‘"If caiife 7?. roeerti 

to be indiclod for a Lomtuon'*! n: mto/'j upon v/hicli indictment 75 , is 
acquitted, he may have his acTiion againft (n*). Savill. 

But I mini: tell you, that this action ou^ht to be handled with a '•Salk.i4j 
* great deal of caution, aftc-r riiK gr.wo jury have found the 6. Mod. 137, 
bill upon their oarlis. jlut ind -cd, unhd. bill found, no 
adion will lie, for that the pnity is not Jam 3 neither is it a 
good ground ofacbon or indi<. Irnenr ag.und :i man, that he barely 
procured him to be lalfely indicted; but there mult be ex'prcjs 
malice found, that it may appc<u* that the prolecution was not for 
thc’^akc of jufiice, but to gratify the p.irty's peevilh revenge or 
malice (/')• 

So that upon the whole w£ ail ACiRr.i:, tliat tlic judgment 
mull be affirmed. 


(^) 

(/>) An a<n:Ion for a m.i)iciou9 piofc- 
Ctition Will nor lie, il pichjhie cauji' appc.»i 
on tlic pioct'cd.Hj^s ; and bi>th aiul 

want orW /< cuitp arc ncc( T iry lo fup^ 
port this kird of nClion. Johnib'Mc v. 
button, 1. Ttim llt'p. 428. liut il\c 


want of p'ooiMc caufe nnll be ev'dcnce 
of ini>i:'c j iFvl r!ic aftlon will lit, aL 
tl.oii^h rlic biUof nvUtftmcTit bcclcft'cTivc, 
Wilkt* V. Tt Jili.iin, 4 Telia Rep. 247. 
<;i the giancl juiy lUvitn u 
Pol I, t id V. rv.aii'j, 2. ‘'licvv, 51. Moiiaii 
•£/, Huj^,hes, U't'roi Rip. 23’, 


Memorandum. 

TN the vacation after the Term, Sir Samuel Eyre, Knight^ 
one of the Judges of the court of king’s bench, died on the 
tenth day of September 1698, at Lancajlcr^ on the northern cir- 


Cafe 21 X. 

1 . Ld. Ray 349 , 


c c 


Vot. V. 
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MICHAELMAS 1' E R M, 

The Tenth of William the Third, 

I N 

The King’s Bench. 


Sir John Holt, Knt. Chief fufice. 
Sir Thomas Rokeby, Knt. J 

6//* John Turton, Knt. I 


Jufices* 


Sir Thomas Trevor, Kjif. ^'Ittornev Gfnerat. 
John H awlcs, SoUdlor General. 


IlarnTon agnifi/t Cage and liis Wife. 
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Cafe azCf 

T fllS is an action on the cafe, wherein the plainlift’ declares, If there bemu-^ 
that in confidcration the plaintili* would marry the de- < 3^ 
fendant, the defendant promifed to marry him, and that he 
had offered himfelfto her, but that fhc refufed him, and had married woman!"/^!!3 
the other defendant. 


First, This a£lion does not lie. 


woman, the * 
may maintain^ 

Indeed it miffht be other- 


wife in the cafe of a woman ; for a marriage is an advancement 
a woman, but not to a man, as appears in Jnntt Davis's Cafe (a)y breach Wf’ 
and in the cafe of a feoffinent caufci inuti imonii prcvlocuti [b] j promife.' \ 
which fhews, that there is a great dirleicnce between the two cafes s.c. 
of a man and a woman 3 for it is a breach of a woman's inodclly s. c. Carth.467^" 
to promjfc a man to marry him, but it is not for a iiian to promife S. C. xa.Mod., 
a woman to marry her. 

p . ^ . s.c. Holt, 4^^' 

Secondly, Here is no time laid when this marriage was tcYbe^ s.c, x. Ld.Ray. 
and itmay be llill. ‘ 3*6- 

'1 'hirdly, The confidcration is ill; it is no more than, « j 
« will be your hufband if you will be my wife it is no more i. Roll. Abr. 
than this, ‘‘ I will be your mafter, and you ihall be my fervant (c J.’’ 22. 470. * 

Cro. Eliz. 79. 

Cart. 273. 1. Sid. 180. 1. Lev. 147. Caith. 99. 1. Keb. 886. 6. Mod. 156. 172. 3. Lev. 65, 

2. Salk. 437. 555. 2. Stia. S50. 937. i. Com. Dig. 8vo. 208, 211. i. Bac. Abr. 285. 3. Bac. Abr. 57^’, 

(tf) 4. Co. (f) Carter, 220. 

Sec Sv/inburn'i Efpoujals, 74. 

C c 2 Fourthlv. 
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IIarrt^ok 

Cage 

AKDHX8 WiFE. 
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Kclf. Lutw. 68. 
78. 79- 
I. Salk. 24, 


w 
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ForRTHLY, It is not reafonable that a yoinig woman (hould be 
caught i.ito a promill*. 

E c'j'itra. First, The aftion very well lies ; and certainly 
marnage is as much aJvaiK rnieiit lo a mau as it is to a woman., 
And 1 am lorry that the Counftl on the oth:!* fide lias fo mean 
an (.pinion of a '^^ood v/omaii, as to tliinic that fhc is no advance- 
ment lo a man. \\\ fiy that we h,ive oTered oiirfelves, 
and that Ifie di l rcfiire us ; and thoiigli we do not mention the 
portion, it is wall enoagh. 

Holt, Chief ^'fn file c. Why iliould not a woman b.c boun?! by 
her promlfe as well as a man is b ^ ukI by his r Hither all is a 
nudum pahum^ or die the one pramilc is ac good as the otlicr. 
You agree a woman {hall have anaiSlion ; no,v v\bat is the confi- 
deration of a maiihs promife ? Why, it is tile woman’s. Then 
W’hy Ihoujil not his piomife be a good conilderation i'or her pio-" 
mih', well as her pronule rs a good confideration for his ? There 
is the lame parity of Kafon in ti;e one cafe as there is in the other, 
and the confidci alien is mutuil. As for the cafe of tlie mutt imonii 
frtvkcvti^ that goes ujion, another reafon, there being a fcoffinent 
ol lands and a conditK^n annexed to it; but this here is upon a 
ronliad. In the ccckTiallical court he might have compelled a 
performance of this promife (u) ; but here Jjidccd (lie has difablcd 
he rklf, tor Ihe ha^ m.iiried an(*thcr. '['hen you miglit havnj given 
in evidence any lawful impediment upon this action ; as that the 
parties were vvitlun the Lcviiical dc'grcvs, ^c. for this makes the 
promife void ; but it is othcrvvife of a pre-contiact. 

I'oRTON, I'herc is as much reafon for the one as 

for the other ; «nd Jlalc.ihEi kh/e, in FaugihiUj is jjlain. 

RoxfbYj "Juflice. If a man be fcaiicLdized by words, per 
qrrti vu:t: .moiuum ainijit^ a g‘'od «kliori lies, and why not in this 
cafe f) : 

'Ti^rtoNt fuftice. This action Is grounded on mutual pro- 
nnfes. 

Holt, CJ^lf ynH'rr. 'I'lie man is bound In rffpcf^t of rhe 
V, Oman’s promife; if liie make nme, he is not bound hy h{« pro- 
mile, and then it is a nruimn parlinn , fo that her prouiile mull 
be good to n'-:’ke ins f-Midy anything toiiir ; and then if her pro- 
mile be good, \\h) liiould lu't a good action he upon it ? ' * 

Judgment for the p iinlifT. 

^ a) But fee now ihc M.m.ir* Ceo. 2. c. 33, f. 13. 

( i- ) 1. Roll. 7;;, a. Roll lo. b. 


Odes 
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« Odes jrj;';:// Chirk. 

trinity Ictm, lo. H'iiL 3. Ro!l 

OiR R. SHOWEPs-. I'ilib ILin II. linn of cil..i{)c brought ng<iinft ifade- 

^ the flicrid*, in v.’iiich th.j pl.iniliif dcel ifos, tlu.t fhc defendant: agaiiut 

arrefted J, S, by virtue of a but i'y< not out of wharcourt, 

and afterwards, fullered hl:n lo tkape : and now the ihcrilfmoves that he arreftt-d 
in riiTcfl of judgment, and pictenib., tnar the proctf, is not well the party by vlr- 
fet foiTli in the dtelaralioii, ])ut iIk'" ib^n i!}\«tnnjt t ike advantage nie of a /auVtff, 
of erroneous prori^. Hero is luiiicient in the detlarafion to fUtinj 
clwge the fht.rifF, and to IhvWV be ha- befui gnilly of a breach ^hirh tlTucd ^ 
bis duty ; and if we alledged fiifhciciit autliority for the Ihcri/T he good ? * 

to take him, it is well enough. Ante, 8. 202. 

Northey i contrii, 'Die exception to the declaration is, that 
it cannot appear to your It^rdflii}), upon this record, out of what 
cruirt this writ liiin. d. It is only faid, that the plaintiff arrcflcd j^saik. 272. 
y. 5. virlntt' cnjfyud :i bfrr/is ch' la tit iit in general, without .faying ciilb. Ex 82. 
that It iiiLicd out of tliis C{nii-t ; and they h.ive in one fade 4- 

in llu* cijmnioa plea^, that is, ilicy I'.ave wiais in wiiich the word 
iatitat is ufed. Kow though a /hen If fliall not rak:i advantage c>f 
erroarous proL^fb^ )et!ie ihall take advanr.igc of jji.l ivrits \ and (3n. * ^ 

this is a void writ, f>r that it does not appear out of what court 
this writ iffues ; an«i i! r wilt iuue out of the common jdeas, and 
be made rcturnahLj nvio, it i.s void. 

Upon rciuling the <iv\'laration the words appeared to be, 

dim bicih' ('<' dr ciirth d:in. rci\ ("pud IVcjtmonirftcriim^'^ 

without fa\in[> out cd wiiich court it iiiucd. 


RokkbY, Juft ire. 

A latitat goes out of no cc'urt but this. 


"['URTOK, JtlJl'ue. 
this court. 

ll^vcry one imagines a latitat to go out of 


CouKSFX. Then 
fu ch thing in nature as 
breve vocAT. lat.tai 

It is hrrve dr latitat^' and there is no 
a ‘‘ dc laUtiitd' It flioidd be, quoddain 

7 i 



* Object. proftcui, fuit in cu, iJ dorn, regh will not ^ r ^ 1 ' ' 

imply this court ? L t t 4 * ^ 

Resp. They arc all the king’s courts ; and here it is always . .. 

faid, “ ipfo reged" 

Holt, Chief ^uftice. 


^ , - j j j — - — , 

general, and had not faid tv 
well enough ? 

Let it flay (a), 

{a) It appears, S. C. Ld. Ray, 397. 
bat THE CorRT faid, that tr.cre is no 
writ propel ly called a writ of latittu but 
hat which lifuts out of the Kiog’;, beiKli ; 


Suppofe lie had faid only ^^latiiaR* in 
dom. trgisy" would not that be 


and tlicrtfdrc feemed to be dear of opi- 
rim for the plamtiff'. But it w»as ad- 
jouintd. 


c c 3 


The 
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Cafe 214. The King Fells. 

An iiuli^linent clR H. SIIC)^VER. We move upcin two fcvcral indl(!bncnts 
. -agamft t'lf O the keeper of N/wgaiiy tor lulFcrin};; Berkenhead and 

for*'an to eleape out of gaol, iic. upon which iiididtmcnts Fells 

^ t/aife,m\i{Khew has been iound gujlty. 

wasinhiscufto. move in arreir or judgment : 

riia/Vfon First, Upon indielmcnt. It is not faid, that he 

'"f C cuftudy of fr/Is as the keeper of Nciugate ; fo that he might 

S. C. Holt, 279. ^■‘is keeping tortiouily, or out of the gaol, and perliaps he nc- 

S. C, 12. Med. ver was within the gaol Neivgate^ and then the lei ting him cfcSpc 
is no crime j and to fay that did iiegligcntly permit him to 
Ray 2 efcape out of the gaol, where he was not laid to be, will not do. 

Ante, "^137. no indietment lhall he taken by intt mbnmi \ liic fadts muft be 

i.Sid. ao8. 439. certainly allcdgcil, that wc may know what to anfwer unto. 

An indidlment SECONDLY, It IS not faid that BcrkeJihcad was in his cuftody 
fwTufferin^°an there until he were difeharged by 

efcape, miift oblige a gaoler to keep a prifoner, there mull be a legal 

■ fliew that the commitment, and there ought to appear a lawful warrant to charge 
)pfifoncr was Ic- him ; and therefore if he did not come there by a lawful war- 
rant, the gaoler is not bound to keep him until he be difeharged 
by law : and perhaps this Berkniheact might be only committed 
€. Mod. 72. fellions, or till examination by a fecretaiy of ftate, 

86. 111! &c. 

Ante, 202. 413. Comb. 114. 295. 

'An indiftment And, THIRDLY, It is only faid, that he was there charged for 

,_or an e^cap.', treafoii, whicli iinglu be unlv by lair.e or hcarfay. 

. ibiing only that ^ o . . / 

'' the prifoner was chfrged with high treafon, is bad.— 3. Coni. Dig. “ Elcapt” (A. 2.). z. Bac. Abr. 

V 340* 245. a. Hawk. P. C. ch, 19. l. 2. I. lij,. 

^ • [415] 

?if. ^Wwfufter * FouRTMi.Y, As to Rnya's imi:ftinent. It is fakl, that he 

the 

was committed in execution to i’H£ gaoler ; which is ill, for it 
A- exprdied, that he was commiued to the cullody of the 

' SHERIFF, who is the proper otlicer : and w'hy (hould B'elis be any 


SHERIFF, who is the proper otlicer : and w'hy (hould B'eils be any 
f \ • - more fubieft to be anlVreruijle lor thefc el'capes than any private 

"S. Bac. Abr. 243. 4. Bac. Ahr. 444. 

? An indiament Fifthly, It ought not to ^'avc been, that /'<’/// permitved him 
jp qfcape without latisfaCtion made to the plaintiff, or perforjnance 
judgment, &c. for it is to the fheriff, who is to fee the pu- 
niflimcnt inflidted ur Intisfadtion made. It is not in the gaoler's 
power to perform the judgment, 

Northey. Thcfe indidiments arc very extraordinary in the 
frame of them ; and certainly, if turned, would not make good de- 
clarations. 7'lie word “ oneubUis^" is not good ; they muft (hew 
how he was committed, for that onerat»** is uncertain ; and though 
it is faid, he was charged with high trcaloD) yet it i» not faid, that 

W'bpIL 
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When he efcaped', he rferaained fa chargtdss all the precedents are in 
a<flions of eicape. 

Rokeby, JuJIice, There is certainly a difference between 
uSiiont of cfcape and indi£fment^. 

Trevor, Attorney General. The gaoler is an officer of whoirt 
the law takes notice, and he is anfwerable for cfcapes as well as the 
ffieriff. 

As to the obje^tioiij that it Is not faid that Berkenhead remained 
charged with high treafon at the time of his efcape ; if the fadt were 
ib, tfien Fellt might have taken advantage of it at his trial, and he 
would havebecnacquitted.— So a general allegation that the judg- 
ment was not fatisfied, is well enough : if it was fatisfied, it ought 
to have been fliewed on their fide. — Then the indiftment is cx- 
prefs, that Berkenhead was in Feliks cuftody in Newgate as gaoler, 
"had not there in cuftody of him as a private perfon. The greateft 
exception is, that it is only faid generally he was charged^ and does 
not fliew particularly how j and perhaps in adlions of efcape the 
precedents may be fo particular, becaufc the party muft fhew how 
he is entitled more tliail any other perfon, and to afeertain the da- 
mage muft diliinguifh the peifon 5 but here the king is a fovcrcigjl 
and truftce for the public, and he need not diftingUifll himfelf, or 
(hew how he is charged. 

* Holt, Chiiffuftiie. First, The charge upon him is as 
gaoler of Newgate^ *ind you do not fay Berkenhead was vdNew^ 
gate. 


Secondly, You fay, he charged iot high treafon \ now 
that might be, and yet he might not be committed for high treafort. 
Siippofe he had been in cuftody for debt or felony, now he may be 
charged with high treafon by another perfon, and yet all this while 
he was not coinmiiied for high treafon. And in indidlments for 
fuftcring perfons to efcape, it muft appear that the party was law- 
fully committed (a). There wa> an indictment [h) for fiifferin^ 
two perfons to efcape qai eojumijfi fueruni by the jufticcs of peace 
for offences ag.iinft the ftatiite of Forcible Entry ; error wa^ 
alligned, becaule it is not fet out how the commitment was, whe- 
ther upon a view of the juftice.sor verdidt on the indictment ; and 
fo it appears not whether he was legally committed ; and the Court 
held, that it being but inducement to the oftence, and after verdidti 
(hall be intended the commitment was legal. 

But,* THIRDLY, without doubt gaolers are chargeable for 
cfcapes. Indeed, if the gaoler be infufficienti the flicrift is anfwer- 
able. 


Adjournatur (a), 

(<i ) See W;iiktr*h Cafe, Cafes CfoJ.aw, was arreftedon the thir d ixtipf 

9^ } Rex 'ij. Cittniff, Caf.Cro.Law, rr*. that it was only fald that the pnfoner 

(1) Rcxt' Wnght, I. Vent. 169. was. high treafon, and did not 

(f) The cafe wai moved again in the lb«w that he was rwJWiiWtd&r that crime, 

Hilary Term loUownix^ andthe judgmcXit i. S. C, Ld. Ray. 424. 

C c 4 The 


Tax ^ 

Fk&ls. 


Salk. 27t* 
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C*fe 215. 

All order of re- 
moval (tijJijfgid 
on appe^ Is ori- 
ly Gonclufivc as 
againft tire ap- 
feUant farijh j 
but an Older of 
removal affirmi.d 
is conclulive as 
,againft <7// pa~ 
rijhci wirli re- 
f])e£t to fettUv 
nitiits g.tincd 
anterior to t)ic 
<>r(lcr of uinc- 
\:A. 

[ 4^7 ] 

S. C 1. Bar. 

K. E. 226. 

S.C. I. hd. Ray. 
:? 94 - 4 ^ 5 - 

S. C, 2. Sallv. 

5 ^ 4 * 

. S. i . Sett. & 
Hem. 224. 

S. C 3. Salk. 

»6i. 

S.C. Holt, 5:2. 
S. C. 2. liort, 
122. 674. i'07. 
S. C. Fort. 312. 
Ante, 163, 20«y. 
396. 

Blackcrby’s 
Cafes, 1S9. 
190, &c. 

.ft. Salk. 492. 

< 4. Com. Dig. 
'605. 

2^7. 

72. 

Co. lai. 
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The Pai ilh of Ricclip The Parifli of Hendeti; 

TT was nioveil to quafli an order nfroriions which was made for 
^ t)ie rernov,.! (.1 a poor fellow foni ihc paiilh of Rici/ip to the 
parifh t;f J-iend.'fu 

7 'licy f-t forth an oiJtr of two jullircs of peace, by which he 
was iv/ijoeed rui 7 of all frtwn Ilruic^.u ro Uaidni, Upon 
appeal to the fUTions he was feiil back a^\i!n to Har^^oa\ 
'Then Hiirrcw fends him to Ric,'iip^ wlio appe..!, and the order is 
afHriried. 7 'hen Ricellp fends 1 i-'t to / anti hrndpn aqipcals; 

and that appe.il is difallowcd. And upon this appeal he was fettled' 
at Rudip, • 

7 'hc or^’er by which he w/x f. ntfnar} R: to llcnrlcn is uol 

good, 'r.ie flainte of 13. R 14. Cot. 2 . c. 12. L^'-es an authority 
to leiid poor pci ions lo tne jihMjt of fheir lalt Kapii fculcnient ; 
and th{-i\.i(Me thejufuces, at their f ilions, having once fettled this 
pcrlonat kK'd:t y .-.nd lo uxecuieJ their authorit), he is not to be 
removed ag; .;i. 

^SIR B. Sfowi r. I liope riiis onlcr fhrdi be quaflicd, for it is 
at ii \'/r.s legally leitled, v jieic he had four pounds 

a-year /" re/'^./,'/ ; he wa& iievui i'-gali) fculod at Ricclip, Wc 
fay, tlia: iJaup is iiOL conciad«,(’, lu*r i-f.it we wcie never before 
luaiju; for an appeal i?, mJ'. jiid ..id eonclufivc between the 
p.a'tiLS ; UHL {n.ilJ a coiuMn iIioj: ul us lcji twj/ ])ai i/lies conclude 
arioiiisr panlh ? bv-Ceale //.’/'/Tv ij.is [>ie'odh il ag unit IlatiQLVy 
by cuiilciit peih.ps that ilndl rot coi.elnd ? Ruclip, whic.h is 
a thud T'aiifh, and tbaiiuer l<. the ai^rasil between lUnden and 
2d tin on , 


a cohit d, ]i' RiceCh Cv:ii*d have ihssvn tla t he had a legal fet- 
tlenient clkv/licie, it v. oiild be l<;inet;:i..g. 

Sir ih Snow J R. Car c. f i^ tJuf : 'j’hc parifli of Rl\il/[i 
remove hmi to Ilcddtn , tl.ou ljr>.( o *p;K*aLs, and tiiat appeal n> 
difallowcd 3 but Jl aypvMnjjg up.,:! the fa.ee oi live order tlial lie 
was legally fettled at iw/.aC', tint order oiiglu net to have bun 
liitcv/ife cpi.dlicd. 

E cent id. 'Hie hrll cid.r wtU' from I J nr row to P^icclip^ and 
that order was adjujh. ul p..od uf •«. li an appeal by ILnrciu ; then 
Ricellp fecids him 10 iio iti which wc fay tiiey cannot do, for that 
they W^rc cor.yduJcd. 

Holt, Chit f Jnjl'cc. ^dje’'c the juflices of peace '"give a 
fpecial rcafon tor tj'.^n feitJeniuit, and the concluflon whiii they 
make in point ot law will not warrant the premifes, there wc 
will rc( 5 lify their jiulgmuit j but if they had given no reafon 
at all, then we would not have travelled into the faift. But 
here it appears, that he had a freehold at Henden which dc- 
feended lo him. Now if. this man go and live there forty 
days, (hall he be difturbed ? No certainly. And though they 
adjudge this not to be a fctUemeijit, yet we determine it otherwife 
according to law. ^ 
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But it was fuel, that the jufliccs adjudg<?d the inat- 

ier upon an appeal between PJechp and lioidciL^ and lhai this is 
conclufivc. 

Turton, ^ujl ire. No, fince it appears that this order was 
good upon the Ipccial matter. 

Shower. This matter comes here upon the whole for the 
opinion of the Court. 

Holt, Chief Ji/Jbce, Ltit fuppofc' he h.'d C!d his efiate at 
Pleuden^ why then his fettlemeni cc:*d d r’u : e, and perhaps he 
might have acquired another ciiewh-. le, aiM th.creforc Ri.r-^'h 
may well be concluded ; for be (h? phvee of hi^ h'-L 

legal fettlemcnt, and then tidr. pariiii nuill n-.LMit.dn him till 
tney find out another pariiii wlieic iie was ialf 1 ‘eallv ferried. 
'J'he queilion heic is. What was the lafi place at winch lie was 
legally fettled ? 

"J’uRTON, "Juficf:. If it appear tl\it rlicv have n''judprd a 
legal fctLlerncnt wnich is not le, we rnjv q'u.iii laal ord^i, n/neic: 
the Ipccial matter appears upon tne older* 


1 J vj L T , Ch i rf 'JjifL t'e 


'i'h.u is (me. 


RoKKny, ff/fice. 

I 

tfnn'phr ti.is did’ 

' :■ nec* Ii-d '/inp 

whether the boardin'''; 

ha 

■d I'ec n In'^'d 1 

( i ne nl, oi j'.i' > : ; ^ 

d fi echoic], the one Inji 


at I 

’>• (’tJUT ; t 1j ' .. '7 ; 

and if lb, I fhoidd be 

Ui 

Cpil.K>u laal ih , 

K tLlv-UiCiU is Til II 

den. 




'I'uRTON, yujiire. 

1 

icre fee re- lo ]■'* s 

n/ij: nlij, i\. 

tor Riieiip ami Henu.: 

VJ 

'rie r.oi j'. t 

1 ! f..rc. 


Holt, Cl'itfyf/i~.e, i’Jut RicC p no third iwifoii, f.>r 
IZicflip vras concei ned, 

T'urton’, 'jrfict. It plainly -j ' now, that //. //./' / is ili.r 
placewheic !:e vvc.s leg.dry letrled , andc.ny im.il nor /.h\c/'pMid 
him thithei ? 

Kolt, Cl'tiffifi. . ‘i'his f. il.jw lln-I! . r tl:' rate be fent up 
and down fioni paiilh to :■ at fj luidj by the 

juliiGCS ot the peace's older. Lait'c. tls-* nu e.n::-- h: re vra*', to 
liave tbiC judgment ot the Court upy^n Vvnch: where th:r, man 
was legally Ictrlcd, and tlic cieh^n oi (.'.a. v-rdsi v.r^ to lay all mat- 
ters bdore us. 

SiTOWhR, Wc fiy, that tin's ui.ui V. as not ".tiled at ohenp,. 
for that he h.jd a freehold .it ilmdefi. 

Holt, Chiifjujliee, Hnit the rdjn iiC.Ltlen of the jufiircs of 
the peace wa-^, that he w'as fettled at R.tchp^ and wc cannot ralfify 
their * judgment 5 thougli it be illegal, vve cannot correct thain in 
fad>, of which they are foie judges. 

Shower. I'v/o jufiices ur peace cannot fend a man over 
to any other place than Lv^ iull legal icitlvnnei t an 

ap'pealv 


.TirEP i^msK - 

01' Ru j.nf 

TSll! I'akIIiH 
Qf iirNpEK, 


*[4183 
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TllbPAKiSM 
or Kic^Lir 
agaxrft 

,T HZ PAHiSH 

or Hznpen. 
fit Salk, 324. 

536- 


appeal, and why (houlJ they have power to fend him over after art 
appeal ? 

Holt, Chief JuJiice. Let a man he fettled where he will, we 
are all of opinion, tliat a man may go and live where he has an 
ejlate^ and therefore that he might have gone to the place where he 
had a freehold. 


Adjournatur (^). 

(rf) This cafe was ag:.aln dchatul In the 
Hilary Term followuit^, \vl»cn Hm 'r, 
Chief yiffiiccy and Gould, fnjiucy weic of 
opinion, th.it Rictllp, by the confinnation 
of ciie oidcneinoviiig himfiotn i/t/r/orcto 
Ruilipi w.as now conJuded agam/l .ill 
perfons and places irom conteAm^ tliaf 
Ricilip was not the place of his lall legal 
fcttlenicnt, S. C. 2 S.dk. ^24. To hi ov, 
"Jufticc^ was of opinion, that it /hoiild he 
concUifive ag-ainlt Ilunowy but nt<t again A 
Pit rdon. R o IK I, H V , frjiu c, w.i -• ('1 op 1 - 
mon, t!iat the appc.-l to tlic ftfluais vvas 
not fin. din any cafe, but tint it might be 
ttniovtd into the kiPg\ bench, and cx.i- 
riiini-d lluie upon it, ineiitc, S C i. l.d. 
Ray J25 ^nd on accCAint of t'.L^ dale- 
reriLcol opinion no judgment \va^ given. 


Wui it ftems, that an order of removal 
I'J/ttffftil IS conclufive on the appilLint pa^ 
. yO, not only as to tUc pfinjb rcmcvlrg, but 
.la to idl'cflhr ptirijhts with relpcdt toft.- 
tlenicnrs antei lor to the Older of removal, 
Rtx ‘V. Storicy 'irratford, 2. Salk. 527. j 
I'Mt not as to fi II 1 ^ 'Vents fubfcquently 
g.i.ned, Rlx V. Sficnfickl, 2. Salk. 492. i 
Rex V, Filingtowc, 2. Kott’s P. L. 810, 
jd 76 1. Aut an oidtr nif ffcd is only 
cunclL'fiNc as between the contending pa- 
uhcb, Bcdington v. Ringllon Bowt^ey, 
2, -Silk. 4S6. Caitli. 51b. CireiiceAei 
V. Coin St. Aldwino, Burt. S. C. 17. 
Rex V. Bndenham, 2. K«ir. S C. 394. 
lUx c'. rerilcy. Bun. S C. 425 Kc» 
v. J. civil, Cald. 59. 


Cafe 2 1 6. 

The- ft n ions 

i cannot eovhtuty 
Mit muA tf.did 
^ for difobfciljtficc 
their Older.— 
It tliey can 
MT :er payment 

'^^fervinis Wiigts, 

I'^nte, X4C. 

Salk. 442. 
45^4* 

.4(3. *13. 


i': 


M 

fait. 


The King Pope. 

OMiPKSSON moved to rjurtlli :in ordcT made by tl'.c juflicc^i 
of peace at their IcHions ror ferva^d: •luage: and cofts of 


Firsi', I'hcy hav« committed him to pi ifon for not perform- 
ing it, which they cannot do*, they ought to have indUUdlxim 
for difobeying their order (<7). 

Secondly, ''I'he juflices of peace have ho power to compel 
the payment of ftrvanU wa^es (h). 

Holt, ChufJ^Jlice* Let it be quafhed, nifi, 

now 1 / the Aatute 2o, -l 2 c. 19. 

-All compLums, diAerencus, and dif- 
“ p'jtes, between maltc'is.>nd Arvants in 
“ huH'/andry, hired for a year or longer, 
“ cr between maAers and artificeis, 
handicraftmen, miners, collm,^, keel- 
men, pitmen, glafsmen, potters, and 
“ other employed foi anytertam 
“ time, or in any other manner, may be 
** heaid and determined by one juAice, 
“ of the county or place where the* ma Atr 
“ Aiall inhabit, although no rate or aAcfb- 
“ ment of wages have been m.ide that 
year by the Juftices, provided that 
“ the fum in queAion do not exceed ten 
“ peundi with regard to any fervanty nor 
“ fve pouftii with regard to any artificer, 
“ itc. or other labourer j and if the wages 
“ ordeied arc not paid in onc-and-twenty 
da ysjtht famr ma/bclevicd by diflrefii.'* 


(rt) See the c.ift ol ch,*reold Hollo- 
W.'iy, 2. Strii i''C2. 1 Scir. C.if. )i.u 

( />) I'I't juli.cos oj nc.iCe h.ivc .v^tho- 
rity concerning the of fudiki v.mts 

Si 9 aiu hired undci ilK-A-ituU ^ E/'i-r, c.4. 
by the year for the Aiv.ee ol hv.lb.inJ'-v,but 
not othtrwife, Rtx -v CImo-jiiop, '>'.uth. 
156. ; for though by t.^ic A. lutx they .uc 
Only iinpovvered tofci tin i.iTe«’tyvagt ',yct 
they nuy :ilfo order paytiKiu of tlum, 
Rtxw. Gcuch, 2, Salk. 4^ti.: and if tlie 
order be gencral,tht Court will intciul that 
the Arvant V7us cmpl ncd in hulh.'ijdiy, 
ReX V. Gregory, 2. Salk. 484. : but ilit 
4ippcar, that the leivant is the valet ot a 
igentlrnirtn, or the journeyman of a trader, 
the order is bad, Rex v. London, 2. Salk, 
442. j for the juAites li.wc only juiifdic- 
t:on in cafes ot huAi.indry, Rex v. FJctling, 
Stra S. Atkiiis'Cale, Fcrr. 31S. Arid* 
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Ahnfon agauijl Spence. 

■]^ORTHEY moved to qu.'fli .’n order th.it w,is made for the 
maintaining of a hofi n lUihild when it v\ is born in lav^ful 
^ uaedlock , becaule it is only laid, that the hulband was it Cadiz^ 

Secondi V, Then here is a fuin tn g? fs ordered, which is ilL 
Befides, we fay it is a contrivance. 

Sir B. SiiOAViR. None c'ln be a baftard within the llatute 
18. Ebz, c. 3. f, 2. but thole wlioaic hiltaids within theftatute of 
Stillborn Children, 21. Jfi, i. c. 27. iiid no one will fay that 
till? woman was within that ftitute I gmit this child could not 
inheiit the hufband\ ellate, but that gots upon the piiticulai rules 
of difccnts ; but this child is witlnii the iKitutc of 43, Eb%, 
c. 2. and the father fhould hive riaintiiiiud it. 

* I have another fatal exception to this order It is faid, tint 
he was not there when the cliild wa^ begot < r be in, in the dil- 
jiindbve, which is ill , for he might be there it one oUhoit times, 
and he might be ablcnt the whole Ipice of t* at, both when the 
child was begot, and \then it was bom. 


Cafe 2|7t ^ 

An order of two 
luH-iccs tor tlw 
immtt nance of 
the ho^tard dtU 
of a marritd^iuo-, 
Tnait, mutt lh<,w 
tint tht hulband 
had K9 Mcejt (at 
the fpact of firtjf 
7 antecedent 
to the birth} for 
It IS not fulh- 
cjenttofiyoniy, 
thrit iht hiilbrnd 
was Lyond tbt 
/ 4 


Chief JufTue, Suppofe a red aelic 


[ bt en brought 


by this child, and 1) lit irdy pleaded, muft not the bilhop hive cei- 
tihcd mat he was .. b ird ^ Indeed, whcie a m in is a w/zZ/f there 
mull be a fpeeial I iltaidy certihcd, for that the bifhops own fueh 
none to be legitim ite. But heie the fatlier being bey o*nd ft a, 
Whether this child is not nulling films (a) *' And wnat if he be 
born within lawful matrimony, }et whv is he not within theftatute 
of 18. Eliz, c, 3. ^ Is not the child bom in idultery ? As to the 
cafe of ftill-born children, that ffatute is a pen il hw, and to be 
taken ftriilly. Is it noi an unconfcionable thin for tnc hufbandto 
keep this child, which was got by another man ? Indeed, the other 
exception requires lome eoniideration. If thechil 1 be nota balfa'-d, 
the order is ipjo feCto void, it is cut of then juiifdiition ^ they 
iMiift take care that it hv. a hiltaid. 

Nor I hey. Bui the juftices have undcit^kni to fiy, tint flic 
was dcliveieJ of a male baft ird child , a.i 1 the reft ft inJs 
indifterent whetliei he was h^rv in the me in while , )ou will 
not intend it. 


•[420] 

sec 4 rth. 
469 

b C. Salk. 48^ 
S C Holt} 507. 
b C Stft u 

136. 

b C I U 
Raym 395 

1 bilk J 22 , 

2 Salk 434. 
bua 51 925 
lO’^B 

jR R H 375}. 

2 Com Dig;. 

“ Bdftard * 
(A.) 

1 JSott’iPoor 
taw., 3i,s 
1 Bdt Abr. 

3*1 

Comb 418. 


4, 


ShoW^^r. It would have been void if )ou had only faid that 
fhe was delivered of a baftard-child. 

Holi, CJinJ Jujltce, The order mud b qiiafh’d , for K 
muft appeal, that he was not here all tlic (pace. If he was 
here cither at the begetting, or at ||iith of the child, it Is 
fufficient. 

Let the reputed father be bound over to appear here. 


(<f) Ste r rtiii) Rep loi tlwt a baftlid bcioj nu*Uui pan* applies only u 
rile cafe of in^eni^nte.. 

'I'he 
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; Cafe 218. The King againjl Overfeers of Slicpton Malletr. 

AwW^mx/swill A MANDAMUS was granted to the jufliccs of the peace, and 
pot lie to over- xX overfeers of Shepion Mallctt^ to give an account for 

to^account, monic: which they had received, he. 'The jiilHces and 

'wriiefs It appear . iu ^ • r u • 

^tbat there was nverL^;rs in;. Ice a leturn, that there was an account given of their 

%o otherr reme- monies, and that they had clifpofed feveral f nns in filch particular 
manner, he. 

Per Curiam. Both the i-firm and i.v: v/rrt o( wt'irulumus are . 
very ill (a). 

Holt, ChiefJ You /’-'aifrl have (aid in your writ, that 

you could not have your ni.iin.i: • ic-niLdy, 

Turton’, 'I’ll jt ought to h.ive nppurr'-d as vvtd.l in the 

writ itfelf as upon the fu j , -(hon of ‘Jse CounL l at the bar. 

(rt') See Rex V. Ar.ycr <>f ilr, the fit fend, tnt cinrot -ny objci^ion 

5 Term Rep. 6C wlurt it I'j f.i t’ 't t > li ^ it .ifelt. 

alter (7 rcUi / Tt hai. been ai-tclt. lu a tnnn'U •• fSj 


Vi; Silk. 525. 
55^- 

Ante, 3 14. 

6. Mod. 97. 
4. Term Rq 5 . 
246. 


Cafe 219. 

If judgment 
from Irehipd be 
ai^rmed in En~ 
ghudf execution 
cannot iifue in 
for cofrs 
of the affirm- 
ance, but It may 
In Ireland. 

‘S. C. I. Salk. 

S. C. Carth. 

S, C. LUly. Etit. 

li.'Mod. 

*$; 37*. 

*. ,C. I. Ld. 
•jUiy. 4»7. 

Yelv; 118, 

Cto. Jac. 535. 
Cowp, 843. . 
a, Bac. Ahr. 
357^ 


Coot Lv:^a:ufi Lyncli. 

'^HK qiTEvSTTON in this c.ife was, Wh.eLncr a jnci^rmc’nt gA’cn 
^ here in the king’s bench u[)on a will of < iroi on a judgnunt 
in Inland^ could be executed iierc in I nr the colls? 

for thatcxeciition had been taken out agamlL ihc parly who was 
here in England. 

Holt, Cbit'f yujiue. Wh.itcvcr judgment the Court gives 
here muft be executed in L eland : here ei'in be no tejlatum go 
into a foreign county, the original judgnient being given in Ireland. 
Would you execute a judgment by piecemeals? Shall vou exe- 
cute an acceflary part of a judgment, when the principal judgment 
cannot be executed here? 

Rokeby, Jijlice. Execution muft follow the nature of the 
oriiiinal adlion, and this Court is to fend a mandate to the Judges in 
Ireland^ to fee that the judgment which w'-as given here be put in 
execution there {a). 

Holt, Chief JuJlice. I am of opinion, that this execution 
ought to be fet afide. ^ 

And fo BY THE Court, Let a Juperfedeas go^ quia crromch 

(a) See 22. Gsv. 3. c. 53. by which Inland is depiivcd of apptuling to thp 
courts in England. 


The 
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The Cafe of Mr. Jcuninqs of Clare-Hall. aab.''^ 

^OUNSKL moved, upon a return to a mandamus X .0 “ The if 

^ mafter and h-]]t»v/s c'f C'l a iir-fl to reftorc Jennings 
to his fellowfhip oa Air Dt. iniAs Ibuii Ution. 

They return th jir Tcveralifatutcs, ha, and that by one of them Wsan- 

THE CHANCE7-I.OR is np}K)iPtai to be their v isi tor, and therefore 
tht'rnajicr is not obIi|',ed to admit Ivlr, Jcni:h!<\i to his fellowfliip, 

‘ tn'TC being a visitor* S. C. ante, 404. 

. PoA. 452, 455* 

RIGHT. I take this return to be very inriifnclent ; for I agree, . 

that \\here there is a ^luiyoI z'//hcj\ lliat Jie ovight robe apjjlicd -260^ 

to : but here ■' mm t tj ancemlur is orily a vijitor to !umr particu- 
lar purpofes, as appears by the context of the ilatute, wliich fays, Cairh. 93. 

If a man be guilty of fuch particular crimes, why then lu ojnni- S. Mod. 1S3. 
bus^ ide,” that is, in all things viL'XwMj Lo tliofe fadts, he lliall be " 

r I . A ’ ^ ^ 3 '^Vllf. 266, 

iubjeCt to THE CHANCELLOR. 


Secovoly, The king cannot appoint a visitor to any p.ar- 
ticuhi: foundation. J.ideed, to hofpitcilsy csV. he may appoint 
\iliiors. So tliat It iignifes nothing, though King Jaiues did 
puike* A vi>rroK ; lor the CV/zw/^y} cj 67 c/;y* founded this charity 
in pr':vc,UiO>um ?ri Ilt.jat^r, So that this is wliolly a lay founda- 
il'jn fa) ; and it fiocs I'lOl appear to be for fpiiitual matters. So 
a foundation adjiva. nr, 1 1 orand, ib lay, though it be ad orand. \ for 
cveiy man is boimd to j)i jy to God. • 


".rpiiRDLV, 'I'hc featutesofmy Lady Clavt^ who puts themaftcr 
and fellows, founded by her, under the power of THE CHAncel- 
J.OR, do not fubjcet thofe fellovvflnps which were founded after- 
waiah to his power. "I'hcrctoie lincc wc liave no other re- 
medy, 1 hope we lli:dl have a peremptory mandamus graiUed by 
this court. 

E cont) a. As for what he fays out of the return, I flialJ not 
anlw^r it. 

FiivS'r, I take it, that no peremptory mandamus ought to go, for 
that he is not duly clecfed. 


Secondly, Whether he be or be not duly defied, the exami- 
nation of it does not belfwig to this Court, but to another jurifdic- 
tion. Thefe [yUcws are the founder's crcatuies, and mult be fub- 
jccl to the rellrif lions and limitations that are preferibed by the 
flatiite?, which fay, that the majority of tlie fellows and the 
mafter fliall chufe;'’ fo the majiers confent is ahfolutdy 
iiec diary : and here Dr. Blith is the , nialler, and does not thinlc 
ftt to confent and chufe Mr, Jennings fellow. And here is nothing 
in the ftatute to enforce the mailer’s confent. i. lioL Abr. 530, 


f'*/) Thai t’le corporations of univtrfuies arc lay fouadations, fee Rex v. Vice- 
Chanctilor ci Cambruige, 3. Suit. 2C47. 


So 
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T»ie Case ar * So in Peterhoufe there cannot be an cledlion without the mailer’s 

M..JENKIKCS, confent. 

OF 

CMai-HAiL. In the next place, here being a visitor appointed by the fta- 
tutes, this Court will not interpofe. 

, ^ / Thirdly, If this caufe had related to the old foundation, there 

it; ' had been no doubt of it. Now it is faid, that “ in omnibus the 

/ ‘‘ CHANCELLOR ftiall be VISITOR.” 


Then, fourthly, Profert hie in curia is not neceflary to be 
in a return. 

Holt, Chief JuJUce, To whatpurpofe fliould it be produced 
in court, when nobody is here to demand oye*' ? — As to the merits 
of the caufe : How can they biing in ftrangers, and make them 
lubje£t to the reftridtions impofed by the founder ? Though 
there be a visitor for the fellows founded by my Lady Clare ^ 
yet, Whcihcr the power of this vifitor (hall be extended to the 
new fellows ? is the qucllion. Whether there muft not be a new 
incorporation of the fecond fellovvfhip founded by Dickins ? 

Rokfuy, 'Jufticc. Dickins^ s charity is to be difpofed of by 
the maiKa* and fellows, but it does not feem to relate to the old 
crtabldlinicnt {a). 


Jdjournatur^ 





(<7) It dot-j not a^jpear that fhi': raft* 
was ever drt-jdi ri, i. Burr. iqi. Butthat 
mw engrafted tellowOiips, if no ftatutes 
he made by t!ic foumleis of them, nuiil 
joUow the origiml foundation, and be 
rubjci^l to the faint dirripllne and judica- 


twre, fee rrern v. Rutherforth, 7, 
Vezcy, 47^. ; Attorney General v. Tal- 
bot, Atk. 6f)^. ; T. Vezey, 78. ; Rex 
V. Bilhop of Ely, t B 1 . Rep 76. 5 .ind 
St. John's College, Cambiidge, v. Tod- 
dington, I. Burr. Rep. 158. 


Cafe 221. 


Okcll vSiidlow. 


5 Pflvfcrofaniral '^HIS is an acUon of debt upon abond for forty pounds, wherein 
dean to grant ad- 1 the plaintiff declares as adminiflrator to Thomas Rider^ and 
^ rrtiijitotion. that adminiftration of all the goods, &c. not exceeding 

d. Mod. 134. above the fum of forty pounds, was granted to him by Dr, CarU 
Wright^ dean rural of Fradjliam^ within thediocefe of Chcjler^ who 
had a peculiar jurifdiclion, &c. 

The defendant pleads, that Thomas Rider had goo5s, &c. to 
above the value of forty pounds, vix^ to the fum of fifty '-pounds,^ 
at Fradflmn^ within the diocefe of Chefter ; and that the bifliop’s 
official had granted the adminiftration of all the goods, &c. of 
Thomas Rider to Sarah Duitofty and traverfes ABsquE hoc 
that Dr. Cartwrighty the dean lural of Fradjbamy had any power 
to grant the aforefaid adminiftration to the plaintiff as he had de- 
clared, &c. 



► 
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* To this plea the plaintiff demurred, and fhewe4 for caufe that 
it is double. 

Holt, Chief Juftice. You fliew for caufe of demurrer, that 
the plea is double, and wants form, &c. Now let them (hew, that 
the plea is not double, nor wants form. 


-v'; 

Su9I.«W. < 


Answer. Then, with fi/bmiffion, it docs not appear that 
this bond of forty pounds was out of the peculiar’s jurifdidtion at 
the time of Ricler^s death. It u faid indeed in the plea, that fie died 
at Fradjha?7i^ but it is not laid where this Fradjham is, whether 
wiihin the diocefe or not. 

Holt, Bhief fuftice. It does not fiy, that it was out of the 
archdeaconry. 

Answer. It is a dean rural. 


Holt, Chief Juftice. But you Ihould have fliewn fome fpc* 
cial matter to ouft the peculiar. 

Answer. The peculiar has only juiifJiaioii of forty pounds, 
and we have fhewed, that the teftator had above forty pounds when 
he died, and travel fe that the dean ruial had power to giant admi- 
niftration j which is the gift and matcual part of the declara- 
tion. 


Holt, Chief JuJlue. It docs not appear he had above that 
value within the peculiar jurildivSion. 

Then this plea contains double matter. 

It is faid, that Thomas Rider ^ at the time of bis death, had above 
forty pounds at Fradjham ; and alfo, that adminillration was 
granted by the bilhop’s official ; fo that he has jumbled all toge- 
ther ; and therefore the inducement is ill with thefe fovcral fads 
jumbled together, when either of them alone might have been a 
good plea, and a fufficient anfwer to the declaration. 

Then the traverfe is ill, for it is matter of law, Whether 
the peculiar has a right, or not ? which cannot be tried by the 
jury. 

Answer. It is a matter of fad. Whether the peculiar has 
power to grant this adminiftration, or not ? which wc are willing 
to have t»ied, and we have no other way to try it. 


* Tlte cafe of Price v. Simpfon (a) : Jackfon leflee for years Ijy 
foveral leafes of lands, fome in the diocefe of T$rij and fome in 
another peculiar in the fame diocefe, devifes thefe lands to his Ton, 
and made his daughter, a minor, executrix : the mother admini- 
ftered durante minoritate : and per Curtam^ Adminiftration (hall 
be granted in two places, viz. one within the peculiar, and the 


oth^r 


{a) Cro, Lliz. jif. 



0 KZtZ. 

againft 

^UDLOW, 


Comh. 196. 
Cro. J«c. 555. 
PallTi. 98. 
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other by the Archbijhnp of York \ for the archbifliop (hall not 
have any prcmiriti ve heir, becaufe this peculiar was firft derived 
out of his juni'Iictioii. U'heic this cafe is exprefs, that both thefe 
jurifdichojis are confident, and that Tiir peculiar and the 
BISHOP too may at the lame time grant out two adininiftrations. ; 
and io it was rJblvod in that cafe of Price v, Simpfon. 

But it is diiputeu, \V'’}irihei this peculiar had any jurifdiftionat 
all ? 

Holt, Chief fujlics. Not faying that it ’was out of the arch- 
de.nconry malics the [.ka immaterial. ^ 

Let it (lay. 
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7\nonynioiis. 


rjOIyT', Chief JujVice. It was refolvcd lately by tenof titE 
Judges, that no adlion o(dcbtYni% in Westminst£R-Hall 


Both an affion 
and an wforma- 

4!^nuuHie excrciiing a trade contrary to the datutc 5. Eli%. c. 4. out of 

proper county, the proper'coiinty. liut the pi ofecutor is redrained by the ftatute 
Anie, 225. 21. Jac» I. c. 1. 


1. Salk. 373. 4, Mod. 145 153.104- 6. Mpd. 128. 2.10. AntP, 225. i. Com Dig. Action on 

Statute" (D,). 3 B.ic. Abr. 555. — PuiTcc ibc c./. ol Si\j,nan v. Htrbeit, that the 21. y<»c. i. 

«. 4 01 ly tcflr.Tini tlit pjccctdir,?: . on penal Ratiite. i« tlu j/.yrM'./ wlu ic the inloimtr befo^■e the 
pairing ci tlr ..il jni.;hi hive iutd m the at» vvlU.i 6 ihe jij/ courts, “ byaCtion, bill, pl^nt, 

“ fuit, orint'ormation." 'I'tnnRcp. 109. 


i:\\tzi,yac. I. And wc werealfo of opinion, that this datute 21. Jac, 1, c. i. 
c. I. dots not extends to acts made before that act, and not to fubfequent 
jhuncj acHs of parliament. Hale, Chief Jufice^ was always of opinion 

,,Jincethat adt. againd the Cafe of Hughes^ acconling to our refolution, 

/», Salk. 372. Andr 25. Carrh.405, z.Ltv. 20^. 2, Snv.. loSj. i. Bac. Abr. 40. 3, Bac. Abr. 

* 2, Hawk. P. C. cl), 26. f. 34. 


' " Cafe 223. 


ITcylinf.^ (vgainfi HafHngs. 


^^HE PLAJXTIFF as executor brings an adlion of iiieiehitaius 
^ f>r goods joid by ^tlie telLitor to the defendant. 


Al, conditional 
'ptomlfe, as 

\u The deferui.mi pleads non tifjufhpft iifrn fex finms and in 

v/.U avoid *i:he evidence it app»‘arod, that the goods were fold fix years be- 
, iiirute of Liini- fope atHion was brought &c, but that the <iekn 0 ant faid 
taiiorts. to the * plainlifV, when he demanded the moneyj “ Prove^it, and 

* [ 42$ ] “ I will pay you.’" 

s, c, 1. Salk. Holt, Chief f ujlicc, Wc are all of opinion, that this is a 
29. new promife, and diall charge the defendant notwithftanding the 

s. c. Carth. datutc of Limitations. For to fay, Prove it> and I will pay 

4*'o. - ' , 

S. C. i2i kind. 223. ' S. r. Holt, 427. S.C. Corny. 54. S. C. i. I.d. Ray, 389. Cilb. L. E. 178. 
a. Ld, R.iy. I JOT Enil N. P. 140. 3. Bac. Abi. 517. Cowp. 548. Douglas, 629. 2. Burr. 
1O99. R^p 7 bo. 



Iftiicbaelmas Twn, lo. Will. 3. In B. IL- 
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you,” is as much as to fay, If the goods Were fold to the Htrtim ^ 
tcltator, I proinife to pay you for them. 

Wfi ARE ALSO OF OPINION, that if a man achnmUdgi a debt Acknowiei)|te 
within fix years, though this is not a piomife, yet it is an evidence * 
of a promile {a), in the cafe of trover anJ converfion, though * *”’^1 

a denial be not a converfion, yet it is an evidence of a conver- 
fion 2. Vetat. J51. -- 

' earth. 471. 

1. Salk. 29. t. Com. Dig. 8vo. aaa Cilb.L.£t ajS, 


(4) The ftatute of Limitations does not 
dejiroy the debt, but only rufpends the 
remedy, 5 Burr. 2630 ; and therefore the 
Bighteit word of aiknvid dgmtnt Will take 
it out of the ftatute, 2 .Show 126. nottt, 
though made after the commencement 
oftheaflion. Yea v Foutaker, 2 Burr. 
1099.— See 3. Bac Abr. 517, 51S. 


(^) But fee 6 Mod 212. tliat the very 
denial of goods to iiim that has a right to 
demand them, ib ana^ual converfion, frr 
Holt, ChteJ JiJitce, — Vide lo. Co. 56. 
I. Cro. i6z f. 2 Salk 655. 2. Mod. 

245. 3. Mod. 2. % Mod. 172. 
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HILARY TERM, 


The Tenth of William the Third, 

I N 

The. King’s Bench. 

Sir John Holt, Knt. Chief JuJlice. 

Sir Thomas Rokeby, Knt» 

Sir John Turton, Knt» 

Sir Henry Gould, Knt. 

Sir Thomas Trevor, Kni. Attorney General. 
John Flawles, Solicitor General. 



Memorandum. 

G ould, Serjeam^ was this Term made One of the 

Judges of the Court of King's Bench, in the place of 
Sir Samuel Eyre, KnU deceafed. — And Darnel, 
Serjeant^ was made King^s Serjeant j in the place of Sir Henry' 
Gould, 


* Parkhoufe againjl Forfter. 
Trinity Term, 9 . J^^ilL 3 . RolL 363 . 



'^RESPASS. On a fpecial verdift the jury find, that the A 
plaintiff was a houfekeeper at Tunbridge^ and let out lode- 
ings to ftrangers, and alfo furnifhed them with ftablc-rooiti ror 
their hcTfes,&c. and that the defendant being a constable, quar- 
tered A DRAGOON at the plaintiff’s houfc, for which this araon ingf and 
is brought. nifli^incfttani' ; 

drink and / 

vides ftabIe-room> for the company who refort there, for health or pkafute, la notllaUc, under ' 
mutiny aft, to have^/idm billeted upon him as upon a perfon keeping a puBiic^houfe ; and therefbreri 
if THE cokstaBli quarCtf a dragon on fuch hujehefury he Uliable to anfwer in an aftion of 
for the damages itich dragoon may occanon.-~S. C. Salk. 387. S. C. Carth. 417. S. C, 1. Ld. Ray.'f 
'479. I. Show. 268. 2. Roll. Abr. 84. Kely, 50. PaUn. 3^7. 2. Roll Rep. 345. Hutton, 

8..Ca 32. Raft. 405. Moor, 877. Hetley, 49. Latch. 88. Dyer, 266. Cro. £ltf:!‘6ai. 398^'^^ 
4* Co. 123. (pro. Jac. 224. 3. Bac. Abr. 180. 

Dd2 The 
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The qucflion is, Whether the defendant can juftify this ? and^ 
Whether he ha«: afted in purfuance of the late aft of parliament 
made in the ninth year of his prefent majefty ? 

Before the llatiite 4. & 5. TVilL and Mary^ c. 13. f. (a) the 
billeting of foldicrs v/as wholly unlawful ; but by that aft, and 
alfo by the 9. IVill, 3. c. . it is lawful for the conftable to quar- 
ter foldiers upon public-hcufes ; but If the conftable billet them 
wyjQn private houjes^ a goodaftion lies againft him, and there is 
aJ! the caution imaginable ufed that private houfes fhould be ex- 
empted from quartering foldiers. Public -^houfes have a different 
confideration in law from private hmtfes of this nature ; fqr a 
good aftion will lie againft an innkeeper for rcfufing to entertain 
a ftrangcr (b), ^ And an innkeeper ha^ no hire for his lodgings, 

and is anfwerahlc for any goods of his guells wliirh happen to be 
loft infra hojpitium: but other wife it is in cafe of lodgers in pri- 
vate houfes, for tlie landlord thcieis not anfwerablc for the lofs of 
their goods , and before the late aft of parliament, 3. & 4. tVill, 
^ Mary^ c. 9. it was not felony for a lodger to take away the 
landlord’s goods, though it v/as with a dcfigii to fteal them. 

hen a liv'ciy-ftable does not alter the cafe, for that is an enter* 
tainment only for hoifes, and not for guefts ; and it is found here, 
that this ftabic was only for tlie ufe of the lodgers ; and the ftable 
being part of the houfe, caniK)t be taken neither for a livery-ftable, 
whidi i'' diftind from a houfe, as was ruled in the cafe of The King 
V. Alarriott (c). So that we are not within the confideration of 
an inn^ nor within any the four pariiciilars mentioned in the aft 
which feeni to deferibe inns and public-lioufes ( d), 

E co?it 7 'a, This aftion is brought againft a poor conftable for 
doing his duty, fo that we fhall be mtitled to all the favour the 
Court can tiivc u^. And I take it, that this cafe docs not depend 
upon the couJh udiion of any aft of parliament concerning tipling^ 
hut liion.ly upon the late act of parliament for billeting 
li)ldiei>. Ni)v/ they would exempt this houfe from quartering ful- 
diers, by faying, that this is not merely an alc’-houfe nor a livery- 
^ jiahle^ but* chat 1 c is of a mixed nature. N ow if it be lb to be taken, 
'vet I fliall Ihcw it to you to be within the aft of parliament. 
IBuT, fayihev, this ;s not an houfe of entertainment generally for all 
the king’s fubjecls, as inns aic, but if this evafion fliould prevail, 
a great many ciU-hui:\es A-ouId coniine their bufinefs to a particular 
fort of people : fo the inns near the rivcr-fidc would entertain none 
but watermen: f) an inn on die Northern road is not uTiiverfally 
ufed, it is only for people travelling that way \ and yet I hope that 
this is an inn to all intents and purpofes within the meaning of the 
aft of * parliajnent ; and fo at Epfom^ and thofe public places, 
fiace ttey entertain any body that comes there, either for the air, 
pleafure, or health, and they refufc nobody that comes for either 



* Hilary Term, 10. Will. 3. InB. R. < 

of thofe purpofes, tliey are as much within the ftatute as anv inns PAnjcHowsif 
whatfoever. Another realbn is, that the intention of the adt is to 
comprehend thofe that fold ale by retail in their houfes j and if he ; 

had fold methegUn^ he had certainly been within the exprefs letter 
• of it; and why not in this cafe ? The membra dividentia of this 
adt, are the public -houfes and the private houfes. If it be not a 
private houfe^ it muft be a puhlic-houfc \ there arc no middle fort 
of houfes. 

Then I obferve this upon the declaration, that though the gift 
of the adlion is for billetmg a dragoon upon the plaintiffi yet 
it is not faid that he was quartered there contra voluntatem of the 
plaintiff. Indeed, it is faid, that wc caufed the plaintiff to find the 
DRAGOON with meat and drink ; but there is no fuch thing in the 
vcrdidl, though indeed, there it is faid to he againft his will, 
which is not in the declaration ; fo that what is actionable in the 
verdidl, is not taken notice of in the declaration ; and that which 
is adtioriable in the declaration, is not found in the verdidt. In 
the verdidt it is faid, that it was againft his will ; but not fo in the 
declaration. In the declaration, it is faid, that the defendant caufed 
THE DRAGOON to be ill the plaintiffs houfc, where the plaintiff 
found him meat and drink ; but it is not faid fo in the verdidl : (a., 
that one or other of them is defedlive, by ic«afon of which defedl 
the plaintiff cannot recover. 

Then the conftable is not refponfible for confequential da- 
mages, He lhall not be anfwerablc for the outrages which the 
DRAGOON may commit, who is a free agent; and he is himfelf 
refponfible for his own injuries which he offers to any perfon. 

Indeed, in the cafe of a bcaft, the owner is anfwerable for all da-^ 
mages that may be done by his cattle, the beaft not being a free 
agent : But the ftatute provides a remedy for damages done by 
the foldicrs themfelves. \ 

* Holt, Chief JuJlice. If a conftable place A dragoon * [ 430 jl 
where it is unlawful for him to do fo, he muft make fatisfadlion ' 

for the confeauential damages; as if the dragoon Ihould, out,^* 
of a frolick, let the drink about the cellar, or do any other preju- ' ' 
dice, the conftable is refponfible for the damage that enfues; for 
lince {he placing of him there was unlawful, it (liall be taken as 
if the conftable had put him there on purpofe to do an unlawful 

j/djoii^natur. 

Afterwards, in Trinity Term following, the whole CourY 
were of opinion, that the adlion was well brought, and that judg- 
ment ought to be given for the plaintiff. 
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EASTER TERM, 


The Eleventh of William the Third, 

I N 

Th» King’s Bench. 


Sir John Holt, Knt. Chief JuJlice. 

Sir Thomas Rokeby, Knt, ^ 

Sir John Turton, Knt, > yujiiees. 

Sir Henry Gould, Knt. J 

Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, Efq. Solicitor General. 


I'lic King agaiiijl Dr. Burrcl. 


T his is an infoimatiou againfl: Z)r. Burrel^ for executing 
the office of CENSOR of the college of phyficians, he not 
having taken the oaths as the ftatutes do diredt. 

I'o this information the defendant pleaded mt guilty \ upon 
which the jury find a fpccial verdidf, which was very long*^ 
but, 

I'he fingle queftion is, Whether this be fuch an office, and 
place of truft, as is within the ftatiite of 25. Car. 2. c. 2. and 
the new ftatute i, iniL ^ Maryy c. 8. which require the taking 
of the qgths ? 

PrP Rege. I hold this to be an office within thofe ftatutes. 
1 will confider the nature of an office. In the Latitty the word 
ojlciuni* fignifics the place and duty of it, and therefore an of- 
fice i^^gencrajTly taken for a place of truft : fo in ftatute 3. Jac. 
t. 5. it is faid> “ that no Popifli recufant (hall exercife any office 
or charge.’* So Blount j in his Law Didlionary. So Finchy 13;. 
Now I will confider whence this office is derived. The royal 
authority is the fupreme office and charge of our conftitu- 
tion> and of our government > and has likewife under him the 
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TntKtvG care and prefervation of all his fiibje<Sis healths; which office in 
Dr Ibu^ particular is exercifed by the cenfors of the * college in fub-^ 

ujtat I,. QrJijiation under him ; and therefore thofe who have any branch of 
*C 432 ] the regal office, ought to be termed officers under him: fo are watch- 
men, And thefc CENSORS are not only officers for the 

college, but they are deiigned for the public advantage and benefit, 
to take care of the people’^ health, by fuperviling and corrcdling 
all oftenders againft the rules and methods of phylic. So Judges, 
and thofe who inflief puniflnncnt, arc officers: and the ftatute 
1 5. Hen. 8. c. 5. fays, that the college of physicians was 
“ incorporated for the good of the commonwealth.” But it is 
objeded, that an inferior civil officer, as a conftable, watchman, 
&c. is not within thofe ftatutes. But ihi': admits of an eafy an- 
fwer ; for thefc officers arc wholly fervile and fubordinate; but 
thefe CENSORS arc judges, and may fine and impnfon, and make 
rules and orders, &c. and not altogether fubordinate. 

E contra. I take it plainly, that this office is not within the 
ftatute, which has wholly a reference to the public adminiftration 
that concerns the public peace, mannei'S, and government of the 
people ; but thefe censors are not officers appendant to the go- 
vernment, they only clq)end u[)on a private conftitution which 
relates to the parricuiai ft ience oi phylick. It is an office of art 
and fcicnce, and the princip,d thing is knowledge ; it does not 
tcrmeddle with the government, or wi»h public aflairs. It is no 
more an office than a (chooj mailer’s place, 'rhen it was never 
known, that any of thif* CfKsnRs did at any time take thefc 
paths ; they never looktd upon theinfelves to be within this llatute. 

Holt, Chief JuJlue. 'fhe only quefiion is, Whether this is 
a puilk ofpeer^ or not ? 

Rokkry, JuJlicc. I do not flunk but a Popiffi cloiftor may be 
a good doctor to a Protellant patient; but I do not think that a 
Popilh governor can be a good goveinor for a Protellant fubjedt, 

Huli', Chief fnllice. Aye, but q Popiih ct iifor is not lb pro- 
per to flip, rvife and inlpciSl all the Protelhuit; phyriciaiis. 

Ad^ournatur. 


{a) Ytar Pook 22 Fihv. 4 pi. 22 . 9 . 
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* The Bilhop of Clicftei ’sCafe ( a). 


The arcbb\Jhf,p ’^HE BISHOP had moved for a prohibition to THE DELE- 
hasapowtT^vtr 1 G ATES, to whoiii he had appealed Upon a //W agaiftft him 

hls juf-^gans, ecclesiastical COURT. ' ^ . 

and may deprive , v 

them for an offence committed againll the fpirltual duties of their office ; but if TW* libel alfo 
rentuin chaigc. of .1 iMture cognizable by the temporal courts, a frohV.imn fliall go as to thofe 
cha:ges.-~S. C. 1 . Salk, 135 . 7 . Med. 56 . X 17 . • i: Salk. 106 . 294 . Carth. 484 .^ . ' 

(<a^ S^udere^ If this be not the cafe of Davids. See 1 . Salk. 134 . Farrefley, 56 , 
Dr. ^Futfortf the ^iondam Bifhop of 5if. 117 . to former tditic/Ji. 

Wright, 
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WliiGHT, Serjeant^ now argued that no prohibition ought to Tnr^jjiioyo? 
go> for that the libee here is concerning fpiritual matters. And Chfs « 
without queftion the archbifliop^ as metropolitan, has the fupreme Cas*. . 
iurifdicfion over the bifliops, and every thing that calls itfelf ec- 
, clefiaftical So fays ArchhiJIiop Wlntgift^ in his Reg. 177. 

which was printed in 1592. Indeed he talks theie of the high 
COMMISSION COURT ; but however as to this matter it is the 
fame thing 5 for I confefs the archbifliops are tied up only as to 
fuch matters as come within their ecclefiaftical conufance 
And no inftance can be given where a prohibition has been granted 
to reftrain the archbiftiop from reforming his clergy in matters of 
this*nature which are mentioned in the libel . 

The firft charge agalnft the bifhop is, for fimony\ and certainly 
this is fingly and purely an ecclefiaftical offence, and depends 
chiefly upon the canons of the church, as appears in Lyndc^ 

‘ VMtde^ 397. at the General Council of Chalcedon. 

The fccond charge is, for taking exorbitant fees for giving in- 
ftitution, which is wholly of a fpiritual nature; and by the 135th 
canon it is cxprcflly faid, that “ no money ought to be taken for 
‘‘ inftitution or collation.*' 

The third charge is, for mlfapplylng charities.^ and converting of 
them to his own private ufe , and though I do agree, that this mat- 
ter may be redrefled in Chancery.^ upon a corniniflion of charitable 
ufes\ yet here the dcfign is to inflidt a punifhment on the bifhop 
for this oftence, which is not punifhable m any other place. 

* The fourth charge is, for certifying a falfity under his epifeo- ♦ r “1 

pal feal, in a matter which very nearly concerns the government ; L J 

for he has frequently certified that feveral perfons had taken the 
oaths, when in tiuth they had not taken them. 

This is the cafe as it ftands before the archbifhop ; and I hope 
your lordfliip will not prohibit the archbifhop fiom proceeding to 
enquire into thefe offences, and to punifh tlsem by ecclefiaftical 
cenfures. It is true, tbeygiound their fuggeftion upon this, that 
thefe matters are punifhable in the tempor^ courts, as in the cafe tey* i| 5 ‘ "" 

of Slater v. Smalbrook {c) i Prohibition on fuggeftion that the 
fpiritual court fued one theie for forging letters of ordination ; but 
the truth is, it was to dcpiivc him becaufe mere laicus\ and no 
prohibition was granted. But this is no objeftion, for the profe- 
cution hSte is of a different nature, it is pro falute animee^ as in 
the cafe of Searl v. Williams (d). And fuppofe two or three of 
(he crimes mentioned in the libee, of which I have only repeat- 
ed a few^ were of a temporal nature, yet you will not grant a 
generat prohibition as to all ; indeed, a confultation may be quoadL^ 
but a prohibition quoad^ is a rara avis in terris (e). 


( m ) I. Bl. Com. ^So. 

(^} 1 X. Co. 49. 

(f) I. Sid. 217. See alfo h Sid. 251* 


(d) Hob. aSS. See alio 1. Keb. 12 x. 
2. Keb. 215. 

(e) 2. Keb. 215. 


Holt, 
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Holt , Ci.icj Ju/hce. If it be a matter th?t relates to the duty 
of his ofhrc, as a caiilc of deprivation^ &c they may proceed , 
and fo It is in the cafe of pci jury by a clergyman, he m^^y be pio 
feciitvd in inr spiritual court, though the ciinie is oj 
temporal c''iaiia cc, but you will not go originally there. 

Sir E Showi-r. il/;. aigument flicws, that there 

are many po i Is \lj\ doubtful and difficult, therefore I pray that 
wc may dec arc upon i prohibition. 

Holi, i tjirj "Ji J^ icc If h( wpre fn^ punifhed there for a 
temporal offme^, it would be mnihcr natter, but wliat was^the 
ground of Ca niy s ( je (^) ^ Wh^, he wis deprived ferr acting 
againft the duty of his plic'* 

Gould, ^JhJIuc "1 he Chuith h s alvvays hid i power to clear 
thcmlelves (b) In the Stcond hjhtuti (c) \X. appears, tluitmthc 
time of Htnry tbi Sixth the clergy’s extortion > were complained 
ol, which were icdiefled amongft themfelvcs. And the cafe of 
* Slaiitr of Birmingham^ in Tnmty T rm^ in die fixtecnth jfear 
of Chaius the Sicohdy is a full authonty in point , it was for forg- 
ing oidtis, foi which he was punifhed iii the fpiritual court. 

Rokfby, JuJlice. Suppofe a clcigyman commits a temporal 
oFence b) which he alfo aeis agamll: the duty of his place, fliall 
we puhibit the Ijiiiitu 1 court from punifhing him in not doing 
his clutv * In the Cajt of Ptoptitus (d)^ jouhave good learning 
as to this inattci. 

Holt, ChtcJ fujlue^ If you do enter your fuggeftion on rltiz 
Roll, you (hall enter all the faeb, dut it may lemam oniecord for 
evei. 

Wrigh 1, Sdjtant, Their defign is onlv to delay us, and to 
get oft for h\ months. If they have any thing to oftcr, I defire 
thev may do it now, and cntei it upon i HE Roli . 

Hoi 1, Chief fuftne. Indeed, v\hcpe\»"r you move for a pro 
htbitiGii^ it IS luppolcd thxt the fuggeftion is entered upon l HJS 
Roll, though cfiis is not pradhfed 

It was laid by the Counfcl, that if the prohibition is not 
wc generally ciiry the fuggeftion in oui pockets. 

Jdjournatur, ^ 

At another day this cafe wis again debated. ^ 

Holt, Chuf fup ce. 7 he ccclefiaftical men arc governed bjr 
diffirent hws than other men arc, and therefore we lo 
proper judges of the matters of fadls fet foith m 
the ft Hony and the chanty po vit Ud^ tiiKl*the taking for 

(f) 4 IiijR 5^6 '' 

Da\is Rep 3 b 


(a) 5 Co I Piph 59 
(0 Fc/ c 3 C 4 


dination. 
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v’ 

^nation. Indeed, it feems ftrange that a man ihould give money 
talcing on him the cure of fouls. 

. Sir B. Shower. Here the queflion is, Whether if the cqf- 
tom be to take fuch and fuch fees, and the party take more than 
* 'the cuftom allows, this is not conufable here ? Indeed, if JiO had 
done any thing in general againft the duty of his office, it might 
be otherwife. 

, Holt, * Chief JuJiice, I do net know wdiy they fhould not try 
a cuttom which relates only to an ecclcfiaftical perfon when a lay 
fe^is not touched. So in the cafe of a tenfton by prefeription 
there fhall be no prohibition granted («). But that is not the cafe, 
for you have not fuggefted that you ought to take any thing by 
cuftom; you do not fay there is any cuiloin for you. 


Per Curiam. Take a prohibition, quoad^ fcfr. {b) 
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2, Vent, 139, 

I 5 .ilk 58.551* 
I. Vent. 3. i;|Cw 
265. 274. 

Cro. Eiiz. 3 x<x 
Cio. Car. ^ 

Hob. 247. 

I. Mod. 1^7* ^ 
176 \ 

3. Mod. 2684 . \ 


8. Mod, 338. 
j. .Salk. 55^. 
Ray. 24^ 1 


In the cafe of Crook v. Sampfon and Another^ churchwardens (r), 

Libel in the bifhop’s court of Exeter for a feat which the church- 
wardens affigned to one M* in whofe right the plaintiffs claimed. 

The defendants there, who now prayed the prohibition, preferibed 
by a que eflate for the feat as ancient, and belonging to their tene- 
ment in tv. and that they, and all thofe, &c. had ufed to repair. 

Tt was doubted whether this prefeription in the nave of the church 
be good 5 but in an aijle it would be good. The Court in- 
clined, that fuch a prefeription in navi ecclcfta may be for fpecial 
caufe : but they would not grant a prohibition. In the cafe of 
Jacob V* Dallow (d)y caufe was fhewed why a prohibition ought 
not to go to THE ECCLESIASTICAL COURT, where the libel was 
for a feat in the church. I take it, that the placing and difplacing 
of people in the feats of the church belongs purely to the ordi^ 
narj/^ unlefs there be a prefeription by one who has a free- 
hold {e). In the cafe of May v, Gilbert (/), prohibitions were 
denied. Then feme preferiptions are alfo triable in the ECCle- 7 * 
SIASTICAL COURT, as modus decimandiy repairing of churches. 

* E contra. Where a man fhews a fixed intereft, he may hay^ 

9m adion on the cafe, which muff be tried at common law : for 
bow (fan the^ in the fpiritual court award damages ? Here is a 
prefeription, which they deny. 

Curia. Take a declaration, and fet forth the fuggeftion. 

Supj^le a man has lat there for fome time, and he is difiurbed, 

(hall he fue in the ecclesiastical court ? The de- 


\ 


Ante, 

Fared 

'I 






‘ i(B tb* cafe of the BUhop of 

twkTi V. hVCYf I. Salk. i$d fi. c. 
3. $alk. 9a S. C. Carth. 41^ "^S. C. 
I. )Ld.|Lay. 447. 539. S. C. sa* Mod. 
237, 


(c) S. C. 2. Keb. 92. 

(</) 2. Salk. 551. 6 Mod. 230. 
M^. 8. 2. Ld Ray. 755. 

(e) 2. Rod Abr. 288. Hob. 60. 
(/) a.BiiW. 
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Thc BitHor fendant furmifes, that he and his anceftors have ufed, time out of 
•/ CHxsT£K*a mind) &c. to have an aifle with a feat in the church for himfeJf and 
family. This was on a libel for a feat in the church. Becauie 
it appeared upon the examination of the party himfclf, that thc 
parifh have always ufed to repair the aifle and feat, the Court would « 
not grant a prohibition, for that proves his anccftors were not 
founders of thc faid aifle and feat. Godk igg Ahorcy 878. 12. 
Rep, Garaen v. Ppn, 
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The City of f-onilon agai'tft Vanacrc. 
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Cafe 228. 


The hye~Jtnt> 



H olt, chief fujUce, This cafe now (lands for the re*- 

foliition of the Court. It comes before us upon a return Londotiy that 
to a habeas cor'pus (a) ; in which it is fet forth, that the perfons Hiall f 
CITY OF LONDON is an ancient city, and a body politic; and 
that King John, by his charter, did grant that the mayor and on 

aldermen (hould chufe any of the freemen to be their (herifFs. 

Then they return that branch of magna charta which relates and that no pwW 
tp the city, and the feveral a6ts of confirmation, &c. and that it eleae4,, 
hiiis been a cujlcm^ time immemorial, for the mayor and aldermen 
tOrnifke new bye-laws for the advantage of the city ; and that in ii^4 oath' 
purfuance of that cuftom, iji the (bventh year of King Charles th^ that he is not 
/Vfy?, a(^ adt of common- council was made, by which it was worth tm 

enabled in manner following : That the eledlion of iherifFs (hall /f J ^ 
- , ® that if fuch per. 

fon fhall not at the next court give bond In xcool to ferve the office, he fhall (orfeit 400). and looi, 
more If not . paid within three months ; is a good bye>Iaw, and reaches to MlddUftx although It bo 
S. C. I. Salk. 142, S.C. Garth. 480. S. C. xi. Mod. 269, S. C. Holt, 431. $. C. 

X.id. !tay.496. Ante, 105, 256. Ray7n.447. x. Mod. 10. 1^4. i. Salk. 19a. 341. ^^2. (.Mod. 
123: 177. 4. Mod. 27. 3. Mod. 193. 2. Jones, J45. 2. Jones, 162. Cart. 68. 114. x. Vent. ai. 

r. Sidi. 384. 6.R. H.284. 1.6017.135.533. 4.6017.2160. x. 6ae. Abr. 338. 


{d) See the cafe of Ballard v. Benret, t, Burr. 775. 
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be' annually on Midfummer^day^ and that no citizen who i$ 

“ cletfted fliall be difeharged, unlefs he will take an oath that he 
** not Worth te?i thoufand pounds ; and that if the perfon eletfled fliall 
not appear at the next court, and give a bond of a thoufand 
pounds to take upon him the office of Iheriff at the eve of St. • 
Michael then next following, or {hall refufe to take upon him 
*• the faid office, or (hall not appear at the next court, that then 
‘‘he {liall forfeit four huiidted pounds^ and if he do not pay the 
“ fum within three months afterwards, that he fhall forfeit one 
“ hundred poimds more/’ * That Vanacrevfzr^ chofen fheriff fuch 
a day, &c. but did not appear at the next court eitner to take upon 
him the faid office, or to make any excufc for his difeharge, by 
n^afon of which be had forfeited the fum of four hundred pounds. 

The queftion wa^, Whether thi^ aft of common council {hall 
be fo fir obligatory as to compel the payment of this four bun- 
dled pounds ^ 

And though fevcr.d objeftions have been made, yet we are of 
opinion, that this is a good byc-law, and that a procedendo ought 
to go. 

First, It isobjefttd, that the mayor and Sldermcn in cam-' 
tnon-couiicil have not power and authority to make fuch a bye-* 
law'. 

Sr COLDLY, That it impofcs hardfliips upon the citizens them- 
feivcs, in lelpcft of this oath which they are oMiged to take. 

Thirdly, That It is unreafon iblc he fliould forfeit four hun- 
dred pounds if he do not appeal at the next court and hold^ 
iinkf' they can cxcuie it, which, fay they, makes them arbitiary. 

Fourthly, That here is no provifion made that the party 
f]j. 11 have notice of this eLction, that he may have an opportunity 
to cxrufe himlLlf. 

Tlicfe aie the objeclions that have been made to this return. 

fpfcry 10 10 a- Now as to THF FiR')r Oi?ji ction’, wc are of opinion, 

this piivilege of making byc-laws and oidinanccs is veiled in th^ , 

> W city by common light, it not by cuilom, for it concernt the 

ch^Tr ior that better government of the city, and evciy city and tawa 

purpoL, mal.c corporate may, by an cflcntial power inherent to their conititution, 
lytJtnci for the make byc-laws tor the advantage of the government of fhat body 
gootJ p(>]iticj and’ this is the true touchflonc of all bye-laws, kWhi^h < 

ment ought to be for the admiriiflration of the government wra^whlch 

cgr^rationj' they arc intrulfed. Lord Hobart, in the cafe of 'Mwrls 
ffqruisaixwcr Staps {a), fays, “ that tbpugh power to make laws is’dvon hf 
jrheren* anti cf- « ipocial claufc in all corporations, yet it is ncedlefs 5 for I hold it,'* , 
lentidJ to Ic> 

conftitution. 10.0031. Hob. 211. Moor, 5^9. i. Salk. 14V 1. Bap. Abr. 50^. 


City or 
Lom>on 

Van AC HE. 
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(«) Hob. SIX. 


continuci 
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cfMitinu^s hU lordfhip, ** to be included by law in the verv afl: Th* CitV b> 
*S'of incorporating ; for as rcafon is given to the natural body for ^ osdoj : 

the governing of it, fo the body corporate muft have laws as a po- 
« litic reafon to govern it ; but thofe laws ^ muft ever be fubjedt to 
the general laws of the realm, and fubordinate to it.*' So is the ^ r j 
Chamberlain of London^ s Cafe (a)* Now it is for the advantage 
of the city to have fuch a bye-law, that the fheriffs fl)oiiltl be men njf r. Roll., 
of fubftance, that they may be the better enabled to execute fo Htp. 365. 
great a truft. Then the very conftitutionof King John’s charter 3* , 

gives the City ofI^ondon power to chufc Ihciifts; and it would e 6 

be a vain thing for the charter to give a power to chufc (heriffs, ^ * 

if th?y cannot be compelled to hold that office ; and therefore the 8. Co. 127. 
perfons whom the city nominates are obliged to ftand. So by the 56. 210. 
acceptance of any letters patents there is an obligation on the *M* 

parties accepting to perform all things thereby required, as to 
undergo all charges, offices, &c. Certainly thefe citizens , who ^ Burr. 251 5/ 
were then in being when this charter was firft granted, were i.Rj(..a»)i. 5'>s. 
obliged to ftand, and fo are all thofe who come after. Now if 
there be letters patents which grant to the body politic an exemp- 
tion from tolls, or privileges of falis, commons, &c. }ct all the 
particular members (hall talcc advantage of thefe grants, though 
they wdre made to the body politic 5 therefore it is but reafon- 
able that the particular members, who reap the benefit af the body 
politic, (hould alfo take upon them the burthen and charge of of- 
fices incident to it. Then no body can qiielHon but tl^at this 
conftitution is for llie advantage of the city ; and therefore they 
muft, obferve itcxaftly, or elfe it is a forfeiture of the whole fran- 
chife ; and it is not in their power to make an alteration in their 
conftitution. And to fecurc this franchife, it is ncceffary for them 
to have a power to compel them to execute this office, or clfe this 
franchife will be loft; and that the aldermen may make ordinances 
to enforce tfte execution of their bye-laws, which are for the ad- 
vancement of the public good of the city, appears in S?iellinfs 
Cafe (b) very full. Now as to Mr. Northey’s objection, 
that me party refufing to take upon him this office may be in- 
dided,and that it was held fo in Norwood* s Cafe (c) : F irst, This 
will not fave the forfeiture, for then there muft be a vacancy in the 
ixt^an time of this office of juftice ; fo that they arc bound to name 
fucb ifieriffs as (hall ftand, that there may be no failure of the exe- 
cution of juftice; and therefore it is that they chufc flicrifts fo 
loi^ befoo^hand, that if fome * refufe to hold, they may chufe *] 

Others; fo that there may be no forfeiture of the franchife. 'Fhen 
• here caif be no indiftment grounded; for to refufe that he will 
. <^onie Rud appear fuch a day will not do, for though he fay to every- 
bbd^ that fiewill not come, yet he may come notwithftaiiding ; and 
hert he muft come within fuch a time, and acquaint the mayor and 
9bb^rnien that he will ftand, or elfe he muft be fined. But it is 
. ^jS^d farther, that though they may make fuch a bye-law which 


(tf) 5. Co, 62. 


(s' 

fhall 


{h) 5. Co. Zz, Cro. Eliz, 409. 
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Qittx or flialla|r«<ft the city, yet it fhaH nottrpacb to the 
lioUp^N vrhich is out of their jurif<ii<9:iotr, " But I take 

, .comilion council binds ; for, though the Execution of ^ 

^ of the city, yet it is for their ad|fantagc, and the^rfgiis of <|ie' 

’ ' iherifFs are within the city, and the flierifFalty is y/ithih tfap city 
of London and its jurirditStion, and the intercft of it» 

The Second Objection is, I'h.it it is unreafonable to Im- 
pofc this oath, that he is not worth ten thoufand pounds. But this^ 
IS fo far from being a haidfhip upon the citizens, that it is a re-* 
Jaxation of a burthen which lay on them before j for heretofore, 
though a citizen was worth never fo little, yet he was bound to 
hold this office. And fo it was refolvcd in the cafe of the City of 
Norwich [a)^ that a man who is ch'^fen fheiifF of that city is 
bound to ferve it, and that no incapacity will excufe him ^ fo 
f. Vent. 21.196. jf Jq qualify himfelf by receiving the facrament, &c. 

Mew, 5 o-s 5. puniilicd for not holding the 

Hard. 55. office. So is the cafe of Player v, Jenkins [b) on a bye law in 

a.Brownl. 179. London^ that there fhall be but four hundred and twenty carts let 

*78. to hire in London^ and that if any more be ufed the owners fhall 

3 ^^* forfeit forty fhillings; and by the Court, It is a good bye-law; 

for if the number of carts fhould not be reftrained, they would 
ftop the ftreets and be a great nuifance. But fay they, what if 
the perfon chofen to be fhenff be a madman or a fool, &c. ? 
Why, thefe incapacities are excepted, they arc tacitly excepted 
out of *all laws whatever, and therefore thi.s bye-law fliajl not 
extend to fuch perfuns; and the bye-law need not run, pro- 
‘‘ viDrD that the party to be chofen flieriff be not a fool or a 
madman j” it is excepted without it. 

•F-^42] *Thf 1'hird Objection is, 7 'hat he is obliged to appear at 
^ ^ the next cojit oi aldiBinen, and to hold the office, iipltfs he can 

fhew a good excufc 10 the contrary. I'his, fay they, gives an 
.jibilrary povvci to the court of aldermen to allow or difailow the 
I xciife. 

To this I anfwer, that tliis part of the bye-law is for the ad- 
vantage of the citizens, for that they may make any reafonable 
excafe that is confiltent with their conftitution. 


But fuppul the party who is chofen fberiff make a goodc ex* 
cufc, and r. < y wiU not allow it, why, he may cither ^lead thw, 
or give it in evidence upon an action brought ; for it is not 
fonable that the p irty fhould be concluded by their difaUoU^an^if 


the excufe be reafonable ; fo upon that cafe of the 
of r-^wers, their difcretion muft be grounded upon 


muft not be fanciful. 


^liSonm 


1. Roll. A6r. ■^64, 


4. Vin. Ab. 308. 

Robmfon V. Watkins, ^4, Mddw, 


P ly 'Sj 5-14 -528. Gavel V. Talker, Skin yj\i jmh. mtra. 
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The Fourth Objection 1$, That here is no norlcc p,Ivcn Tmt CiTr"*^ ' 
of this election, and’ it may be that he wa*^ abfent at the time of Lost)o^ 
the cleftion, and then it would be very hard tiiat he nui(t take VaTI^k. 
notice of it, — To this I answer, That every freeman and ci- - 

• tizen, being a member ('f the b^ dy politic, is fiippoied to be 
prefent where the whole body relidcs ; and though in fadt one of the perfon 

members fhould be abfent, yet it was liis duty to be there, and he eleded flifriff . 
is fuppofed in law to be there : he (hall be obliged to take notice of that ctyiliall 
. of this eledlion at his peril. Then the tlc*Ltiun is made in view 
of the city, of which all perfons me to tai.e notice as members of 3711, e next 

TH^ BODY poLn ic ; and the proclamation rdfo made in the moft „us7 rsr.s 
notorious place of the city, viz, on the hust ings, where every fubfequent to 
perfon may take notice of it. As in cafe of outlawry, the fup- dcdlon, 
pofition is that the tenant is coinmorant upon the land, &c. and 
10 at the qiiinto esafim^ that the party is at tne county court prefent : jg 

fo here, Is it not the fame cafe that the heeincn and citizcijs of no cKcufe, to 
London are refident where the whole body politic is aiTemhled? avoid the for- 
Every member of it is virtually and legally thrr<‘, and all ael:s done f'® 

there conclude his aflent, and therefore he ought to Like notice of 7f ruchcledion* 
if. Suppofe the perfon fo chofen was at rork at the time of his i<j; every frecJ 
eleftion, yet he might have left woid with fome of hn. own fa- mnn Is bound ta 
, mily to give him notice of it, and to apply to tlie cewit of alder- notice of it. 

men to excufe him. * I'hc mifehief would be very great if every j. Salk. 142. 
rich citizen might withdraw himfelf from the lervicc of t ie city Carth. 484. 
againft the time of the election 3 for then you would have^iiobody > HolKAbr.365* 
to execute the office of fheri/I*. 1 muil needs fay, that the go- 
vernment of the city very much concerns the good of the whole 
nation i for here the trade of the kingdom is chiefiy managed, 
which ought to receive all the care and protection the law can 
give. I have endeavoured to inform myleif as to the levcial 
afts and bye-laws which have been made about perfons with- 
drawing themfelvcs from the fervicc of the city; and 1 find there 
is one a£f of common council by which it is ordained and 
ENACTED, 'Fhat if any perfon doth willingly withdraw hiin- 
felf from ferving any office in the city, he fhall forfeit the fuin 
of one hundred pounds, and alfo be disfranchifed, unlefs he 
do come with fix compurgators, and declare that he went 
abrpad about his lawful occafions.” But notwithflanding all 
thefe precautions, and that clccflions have been always practi fed for 
many ages in the manner as is fet forth in this return, yet, I know 
not for vdiat reafon, there is a ftrange temper of oppofing this 
-plain method of electing fherifis ainciigfl: fome 0/ the citizens. 

But as bur predeceifors w'ho fat in this place have ever fupported 
the good government of the city of London, fo we fhall do the 
^tne, and I hope that it will continue fo when we arc dead and 
gone. 

And therefore we are all of opinion, that this is a good 
bye-law, and that ATr, Vanacre has juftly forfeited the fum of 
four hundred pounds for not complying with it. 

VoL. V. E ^ Thei 
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On an inclidt- 
inent of fomlh 
frttryf if the force 
be found,, rrjll- 
tution ihall he 

made inimcdi 

ately. 

*[444] 

S.C, C^rth. ^r^6. 
S.C. I SJk .'.6n. 
S.C.3.S^Ik.3i3. 
S. C. hlolf, 324, 
S.C. i.Lrl. Ruy. 
440. 482. 

S. C. Corny. 61 
S C. 12. Mod. 
afiS. 

s. Biownl. 26C. 
A. Biiiii 
n. Jufl 380. 
Bio, ** Faux ItK- 

f'!-" 31 - 

Bro.‘*A 7 /.” iC, 
Bro Exccu-^ 
J35 

Comh. 262. 
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riinityTcrm, xi.Will. 3 , In B. R, 

The King ci^ainft HarnifTe. 

F. cafe here was this : Upon a vi laica rernovenf^a^ a parfon had 
^ forcihly kr/ni T?ir church, and, upon the force 

was found; but the juiHcc of the peace liid not prcfcncly reftorc 
the pofTeffioii (as he ought to have done), but !i,id a record of it 
made up, and deferred the delivery of the pofleiTion for two or 
three years. 

And now all this matter appearing to the Court, it being re- 
moved before them by cariiorariy iney were of o})inion, that this 
proceeding was very irregular, and that rrjVitniion ought to be 
awaided. ® 

* Ifon, (Jj^'f^yiijl/ce. I ground my opinion upon the autho- 
rity in !)>, Ij'?ihcin!*s Ctif'j (r?), whicli ^ .ys, that the commitment 
uuift be immediate] p. So upon the llatutc .)f 8 . i/tv;. 6 . c. g. of 
Forcible Kntry, v/lui* th^Morce is found by the .’nquiiit ion, rc- 
fti tution inuR be iiutdc imiiicdiatcly. 'Fhe reafoii of one cafe is 
the fame with the other. 

Rokeky, JiiJlicc, Where an inquifitlon is taken, it is fuppofed 
there is a quicker remedy; and therefore wc think, it is notin the 
power oft'"’ jidhce of the peace to defer reffitution fo long. The 
ai^c re([ui)i‘'. it to be done K'lthwith ; and fo is the authority ex- 
prcfsly in the latter end of Di, Bonbtwi's Cafcy it muft be* rc- 
llorcd upon view. 

pHXi 70 TAM CuRiAi'.T, Ivct refUtution be awarded. 

(-} S Cu (fc;, 120. 


Cafe 232. The (jty (*r York Toiin. 

iaditcAu% tNDFBIT A'^^US AssuMr.M'r fir a/. ' nnpofed upon the dc- 
wai he for 1 holdnig the odlce of iheritf in the city of York. 

a fir.c loi not ' ^ '' 

boldins ihe otVicc SiR B. Sh^v/er. With fubmi/Tion, an indehitati'S affiimpjit 
of iheriff. v/ill not lie in this cahj ; tor how t an there be any privity or afl'ent 
S.C. I. Ld Ray. implied, when a fine is impofed on a man agaiidl: his will ? Nor 
502. is there any precedent confideraiion ; neitiicr do they Ihew any 

.Ante, 430, 440. (Q ; nor w’ho irnpoied it, &c. 

j5* ^ ^ ^ 

Cart. 68. 114. . Hcn/r, Chbf "fjtp'uc, will coiilidcr very w'^ell of this 

I Bac.Abr. 165, mattci ; it i> time to have thefo anions redrefled. It is hard that 
cufloins, bye-laws, rights to impofe fines, charters, and every 
a Bac. Abr. 16. flacuid be left to a jury. 

Jtljcurnotur (//). * 


{r>) l\on^ Cluf y.ilfice, was of opi- 
r.’op, th.it an it'd<htatti% '‘pyr; would 
rot lie in this cafe j RoKruv, yiJ'uc, 
ft erned fo be of a contrary o]>in.i.>n ^ hut 
jtdocs not.ippc.il ihni any juUpmcni v/a^ 
p’vtn, S. C. 1a1. Ray 502. It has, how- 
fVf|, l)(en<Uci<lcd that afp yrpjit will l.e 
for a fc'ialtf forfeited l.y the bye-law ol a 
^onip.iny hi not fciviui; tl.e office of 
ftcw.ud in purUiancc ot fuch byc-Ia\v, 
Baibcis -T/. I’clfon, z. Lev. 2^2. ; hrfm. 

by tiie cuAom ol J.ohdf fty Mayor 


of London t/. Soiy, Carth 92. ;*for a fine 
due on admiff.on to a copyhold eftate. 
Shuttle woi til 1/. Garnet, Carth. 90. tvy- 
hn 1/. cihichelUr, 3. Burr. 1717* Whit- 
fivld t'. Hunt, i^outrl 727. wur.'f ; for mo- 
ney due for 7 a///' tAj, Mayor of Exeter 
•u 'J'nnilct, 2. Wilf. 95. j and lor tolls, 
Sewprd v. Baker, i. Term Rep. 616. 
See aiio Bell Burrows, Bull N. P. 129. 
Sirndeifonti. Bignal, 2. Stra. 747. Duppa 
»A Gerriudj i balk. 78. and i. Bac. Abr. 

Turkey 



Trinity Term, ii. Will. 3 . 


In B. R. 


Turner ogouift Miinc. 


Cafe 23 ?v 


Holt, chl^'f JrJi'ice, No iKJtici 


is ncccfKh y. 


'j^rORTHEY. T'liis IK an jiSIiofi or (li-bt broupht by the af- Affivaiecs may 
fiLmces of the coiiinullionti s of Kiiik.ii.pts,’ iirid it is not f-tid 
that the defendant In.J n.occc of thi. ,t. "tfee of" th? 

nfrignmcnt. 

6 r»TocI. 131. 

E contra, Hov*^ c:n we b'* rii by of .1 tl-uif}.rKt to tlicm, and '■ SalU iii, 
yet do ^lut know when the <:l*:-ninent v\.is made ? 

* r 445 3 

* At an'otfu'R day It Tcv/f np/hJ^ that tin’s is ;in a.^ion An artlon hy af 
brought by the allignec (>f the eoinmidicnci s fif b.ii'Lupts, lur- iiirncc; agamil 

niihng a dcvalhroh^ and th.at the cieel.iretioii is ill. ihc L\ce.utors of 

“ tiic banks upt’b 

First, It is not faid wheie the convcrjion v/.is, debtor, good, 

after vcrditff, 

Sfcumma/, [t docs not appeal, that at the time of fning out witliout ilatini; 
the comniililon he was iiidcbfed. tht-jjiact ofeon^ 

verfjon, A:c. 

Thirdly, It is not i.t.d rmy \vh '-e in th" declaration, that the , 
money was not paid to the [jankinp! Inndv If. 


S. C. 12. Mod, 
306. 


Holt, Cldirffuftl'c. R. ul ilu’ n'ro's* — it is' all well enough, 
P'iRS'r, 'I he place is nlie.iMd. Skcoxof v, '‘J'hcy//y’d’r/>;^/a is 
enough. And Tn 11: dja , tor die l.db ex*, eptnui, it is laid, -that 
execution Fill remain* (jt tliv* v!- hr. 


Let die piaintifF have ju 


Jm 


E S 2 


MICHAEL 




xMICHAELMAS TERM 


The Elpventh of William the Third, 
1 n 

The King’s Bench. 


S/r John Holt, Kfi/. Chief Jufiice. 

Sir Thomas Rokeby, Knf, 

Sir John Turton, Knt. 

Sir Henry Gould, Knt. 



-Sir Tliomas Trevor, Knt. Attorney General. 
John Hawles, FJq. Solicitor General. 


* The King againjl Chandler. 


•[44S] 

Cafe 234. 


B RODERICK. This is a conviction of the defendant for In dcfcrlbing^ 
dcci-lteaiiiig, on the fluute 3. ff’ilL iff Mary., c. 10. (a) i offence oit 
and fcvcral exceptions have been taken againfl this indidt- ? 

the information 

First, That hunting was neccllary as well as killing. — But 
I know not upon what rule fuch an exception is founded > nothing * 


of it a4)pcars in the flatutc. 

583. 1. Show. 4S. Ld. Ray. 791. 

Conviftions, 33. 


2. Buir. 697. Stra. 49G. 


S. C Ld. Ray. 

I Term Rep. 222. Bofeawen o 4 


Secondly, 'Fhat it is forisfacit ” inftead of ‘‘ forlsfecit.'*'--^ Forhfaeir-^ 
•But thatYurc is nothing, for the fenfe of the one word is as full “/o^rx- 

and expreflive as the other. {rT^ion^'' ^ 

S. C. Carth. 501. Stfa. 858. Fitz. 124* 

(fl) But fee the 16. C^o. 3. c. 30. by of proceeding cftabLflicd } and other pe- 
which this and all former ads iclatinj, to naitics indited, 
arc repealed , a different mode 

E c 3 


Trirolv, 



Mithaclinas Tenii, 1 1* Will. 3. In B. 


h 6M In'btma- THIRDLY, That fcv^ral forts of killing is lawful, as appears 

tion for kiiling \x\ Adamv;>o T Fcrtjl LtuuK — Hut hero it is fct forth, tiial tlic 

deer, It lYiuft Lkii'. witlnn the pLuk, was iiiiLuvful. 

Appeal- that the r? r ^ 

killing was K«/tf 7^/)// S. C Ld. KYy5':j. f. S.dK 377 > 372 - ‘‘/‘’i- C’.utli. 503. 4 Com D'g. 8\o. 

570. Strange, 1115. 


But the two t];lir;s Vvl.lcii feem to carry the faiiefi; appearance 
*[447] of (jbjcoiions arc ihcfc ; 

in an informa- FdURTHLY, 7 'h:it the elay'^ of the- killii^g do not aj^jYcar.i — But 

tion on a (Kn.il fioiuiKS noliiing, fur if ino kiilui.* Y'/crc witlnn a }'car before 

fi^Rnt to indici-i iciU brf'icj^li’, iL is fufiicout. So to lay, bctweci*' inch 

that the ofteiYLc a time and liicii a tiint , is well enoiij^h ; as in the cafe of a 

WHS committed butclicr for the buying and Icilnig hvc cattle contrary to the 

between fuch a I!clitlcs, it is not pradln ahlc to f ^ «iown the day of the 

<liy and juch a . nnfchicts is, that it is di.'^icult to difcovcr 

r . when the fact was done. 

S. C. Salk. 369. 

378. S. C Ld. Rjv 5?2 Carth 5. -2. 10 Mod. 748 Roica’-'en on Convld'lion', 23. 


What Hv ill he a 
lufficieni iu/jif- 
diCiiti.ri in aam- 
vidion on a ]it- 
nal ftatute 

S,C. C.iith ^o(j 


7'hc FiK'rn Or’.j rxTiov is pg-aip.f^ the form of the indi^rSnent. 
It is laid that it (M-nut to i'. 1 o !•' ( n, t.h.it li' there were not fufficienf 
(h't" (s foinul, the \ t/u- o! e?:der :ho"l(] iii.-Ter iiuiirifoniricnt. — fJut 
tfas is n(.t of n'*' id^ity, for the forfeiline i3 fuiiicient to V- iCC" 

fo/Lli ill iiiv . 


1. Salk. 112 2. C'<:. 


Tn a fo-c/:.'.’'!:'', 
it mint .Tppear 
that tliL delf nd - 
ant Ind ‘>ppoi- 
tunay oi bciiig 
lic.ird. 


Vv’a s i » p/ ' n 1 .7 - - 7t « ' 


]>roi't:ri( ’•v. ft 
.heard, and that t i n. 



' M 


If . - i 


io'. > :.>.a appear winetiier the conviction 

V ' p,.v( ’ n:i a fair (opportunity of being 
' we ' ■ . i)\ I Led. 


Utra, 46. 630- Salk. 181. 383 L<i. Kiy » , *'p. r I'l; 1 i S;n zfii. 3 Citir. 17S3, 

Sera. 44. 


Certainty to a IJcUT, ‘Jlfn.Lt. 1 '. tii be Well ClKUlgh. HcrC the 

aift of parhaiiient dvf. a ' o , ^Ihn brlo'ic a juftice of 
fummary con- peace. 

vidliOns. S. C. Ld. Ray. 581. 2 To.n t’ ; iS 


Cafe 235. 


/liionviiou^. 


A prohibi tion ^ Q IJJ ^ S E L 

Jies to the fpi- 
ritual court a 


Blfwec cauP', why // p?'nJ>ihiTion fliould not go to 
THR spiRi'i L .\L L . r::T. ‘The foundation of the libel was " 
giuntt a libel to repair tf . i-evrt/s aiLl tlwre was a fcntencc, and an 

enforce a rate (7 appeal upon that. 7ind :: iv/, alt-jr .ill tins, they would have a 
lefair, if an prohibition ; but, vviLi lubuiiliion, ch; y come too late. It is 

ail of pnln- true, in the tune ot the late Line; dairies the SeconJ^ there was an 
mtnt has palFtcl 

enabling the par.n-i.cncis to ».i iV 1 lort y t'i cluiicii. Arte, 380, 3^0, tV-c — i Mod. 79. 

i(; 4 . 236 a 6 i. Ka)ni 4 j.Iivi up. li.ua 379 2 . J^n 122 . i. Vf n;. 31 ^/. 



• f'Jllchaclmas Term, ii.Wil!. Iti B. R. 

atS made for building this church (rt)., with power to r:il{b a funa Af;oNYMou8. 
not exceeding fifty thoufand pound-,; fo that they fuggclt, that 
there was money enough raifed by thn aof, and that this rate was 
illegally made; but your loivliiiip will notuxamlnc into that now. 

Therctore we hope, that imcc here is nothing contrary to the att, 
or, for aught '■hat appeal ‘i, againil law, the rule may be difeharged. 

A contra, I hope not ; they linppcJ a tcntcncc parte in tlio 
firll j)lace. Hut we go upon two poinis; First, Upon tl’c of ^ J 

parliament, wliich ptcicribes .i j)..rtie'-!ar manner of lading the 
monies ; and tlicrerorc you e.mnoi go to the fpintual court lor it. 

SEffoNOLY, It is a rate declared to be made by //;c and 

no veiliy could be called till liie church was fiiuflied. d'hat 
v/racn \va niMi: uiajii is, that flic iL tutc is not fullow'cd, which 
preferibes panicular v/a\r of raifmg the money. 

IKjLT. Chuf J Aye, what fay you to that ? 

A.vswrio (jur luit is lor ^\\{: y > hi<,r7n" the church, not 
hn' the hnUdiKr ot i^, 

rF'Cag C.Lief'fol IhU what v/ill y(Hi lay to fn .* .to that is iHv Ifapariih- 
mad.' {(;i icpari.ug t! t f ; tlnU .^Itai^ly muit be ill. rufe tor repaa- 

jnjj a 

Avswi- k. ’ 1‘i' uu^tc V v,M\ not latfed for the ivatci but boujt ba 

for II pa.ij ,!jg d'l . '{ i-'ae is indeed fomv:th\ng ot a 'iiatch* 

I'Oi. je mo'*/v u Jit . 1 10 7' ‘ chci. 

f ' - '• 1 or tint 1 /in d.n;-- a prohibthon rnuil: 

CFvc lliein <h in a (inaiib/iiom 

' J 1. I ^ 


‘ Hrar.i, Cafe 236. 

aiv 1 . b!it/vVi f 1,'iiitu.ii roliiv 1.. foi hav- A m.in cannot 

ic"' I'l.Ciikd, and C( 'iiebii 0 Ip; with his \ i .’Ufrj^ marry his nujrs 

by affinity^' 
is her awr/tf# 


ter^ \v!,i(n, vve lav, i • Fsirly j'lK.'.ihccd by t'ae L^' int'^Ctd ^ 

.•50 1 -; 7 j 5 . U A-W‘. 2. '/VA-, ' 9 ?. A;j, 2Q. Ijch 

J > lui. /iiti! Id- i' • n Miiy uiOvi' b< )f 'hs. It is 1 ad in fo!'''’; 


of tile hoo'.s, licit ...< a. -'A* i lay marry h;-, >\e, but co.it a rr^ui Ante, \hi. 

cannot luariVi-is h\ i*. ..!< > .,1 ilu: (upac'nty wijica fiu has * j' ^ 

J'rtb, ii3. 


over hill!. I hope iln.L wc fi.dl hue a <’OiiiuluRion. 

Hf/i.T, Li) .i Jujhr., f.,,, fiordy ib there bv an sV.mt u/i ?,i\. 

over hci ntp/rcirt WluT *’ o-iihd t, tli.jpj j r d!ii.i:ictj ^u ? 1 

Cannot lee aiT, cidnence i) t ivt^ii tl)'' i>i'o cafe-. rsoiV A r \v)ur * V* 

cal'c, it is ccrtalidy v.ilhm the d. ''re-:., of a[Ji,ity\ ?.i(l in the 
^ fau'.e dh Li-ec of rj ifary ui theu w. d. ! Ua r-o J adot of it; c:o PAz. 22S. 
lor a m.ui caniifT uMir*/ h.s cmvji Idrei d.air h‘’er, I thou'>[it lUo <,o ’ 
caf 


:ale had b'. on IcLiijO ; there is a c^le a •.aunt vou iii pm.-.t. 

^ ^ iiiCieed, 


J.o;ii i6. 
ciy iy.C,y„ 

Lut K >77 2 lull. 663 , 1 , bid. 434 J. Fq lAiEi, 13 ; i- vJwu. D/’ “ P, I'oa :;na (B, 4 .} 



Wich.ielmas Tctm, ir. Will. 3. In 


CtCMtNT 

’aga:rtfi 

Bkakd. 


indeed, if this marriage be not within the Levltlcal degrees^ we are 
to hinder i Hii spiri vual court from proceeding on a wrong 
foundation. 

Jdjournatut\ 


Cafe 2J7. Alanfon a^aitift Brookbank. 

A chiJtion from IV/^ * NORTHEY moved for a prohihitlon to THE ECCLE- 
the fpi ritual siASTiCAL COURT of This comCs before youf 

” ^ loulfhip upcjii a fuggeftlon, that whereas a libel was exhibited in 
for court of DicrhatTJ-, ngainfl: a woman for llvlug inoon- 

ncncy, is net tliicirdy with MY LOR &c. f r/) . Now the ground of our fug- 
ffut k*iiclof /ry. gcdiioii f.r that cit(ifio 7 i wa'>. fi-rvcd on her on a Sunday^ 
{tp, wluch, by Is contrary t(^ tii : exprefs won.ls oi the 29. Qn'. 2. c. y* 

by* which It is e!Li(!,[cJ, “ '! hat no nr.icefs whatev^ ^ fhall be ferved 

IS lorhid to bt- / o / • r . . /- 7 7 7 r 

feival or exf- upor; a e.’ovt/i/i, excep! ill c.ifcs ot trciijon^ felony-^ or rreach cj 

cuud on a So that Inu e the foundation of theii proceeding is 

fo i/regul.T, ihcv ought i\ >i to go un any fuither. Indeed, they 
S c. 2.Salk pretend r)i it tins cJ.itrjr was wi I! toKujgli feived, for that it w'as 
S.C.Cairh 50.1. hxtcl upon t'lc eliurch-clocT acc'»iding to the cu(fom. But as to 
L(l. Ray. 706. tliat, We f')’, they have no antlioniy to lix the citation of any per- 
i^HavT 1*^ c ^ church -dooi, hut whe^i the paity umnot be cited pe’*- 

J f / fonally ; .uul it docs not aj>pe,ir here, that this woman could not ba 

Sciion’s Pra^h pcrfonall) cited, or that any attempt lias ever been made to cite 
hci per:bn..lly; fo that this Citation has been wholly irre tnlar, 
.iiid conh qiiciitly tins woman lus bee:. v'/tongfuJIy exconii uni- 
catv’d, and therefore we pi ay, that fne may be ailbilcJ, 'Ehen 
they object, that we migln luive inaiied on this acl of parliament 
in Tfii: lPIRI^Uy^L C(/URt: hut wc fr,*, we were not bound to 
appear thcie by v 11 rue of Inch an etrnncous citation, it being 
agaiiiif '111 a' I (d I'.uh.irjK'j'if. And a t nation is looked upon to 

be as much 7/ .c> , ay jUiu; Is whaU(M ver, in a.ny (>[ thk 

aiMi'uiiAf. CsiCRis, as aiij.c.jis l*y A./u. /hit, f). And 
thcjcfore, the one mull be as uiucli Vvithm due act ^9. t>br. a. c. 7. 
as the other i tnou 1 d, v/e had the ojmiion o; t.he court ot 

that tl'. > ,w.i oi p.uliamcnt liid not bind the fpiritual 

j ^ coiiit. But 1 h ip. your lorJlhip will be of another opinion, 
and think, fn to gt .nt a j;K»h{bition. , 

E coiitiii* 1 an; i dd by 'iiir ci\ a ians, that the law and 
cuflom of the ce rh li.ilacal couits is tu hx the citation on the 
church-door, and ih.A ilns is iutncieiit without any peifonal fer- 
vice, and that this luii bi i-n ihe coidfant pmdlice both befoiv^ and 
fince the flatute of king (dvirl.s the Sti,Qin!^ and w'c defy them to 
(hew any precedent wlurcvir any prohibition has been at any 
time gi anted fiiice the iriakiiig of the (laiute, which was a gicat 
many ; ( ars ago. 

NiiRTUEV. That no objciftion ; for though t i ' cuftor' has 
been fo praiStifed evei fincc the making of that flrttute, yei, wc 
(-r) Sc^ Car til. jfo^. 

fay, 



J^ichaelnias Term, ii. Will. 3. In B. R. 

fny, if has been a mifehievous practice, and therefore it is Alavsom 

high time now to have it redrefled. „ ogauijl 

° Brook«ank* 

Holt, Chief JuJlke. Indeed, the greater queftion is. Whether 
^the aft of parliament extends to this procefs, which was ufed to bo 
ferved in luch a manner, by the fixing of it at the church -door, 
before the making of the ftatute ? And fuppofc the ccclcfiaftical 
law is, and has always been, to ferve this procefs on a Sunday^ 
fliall thefe general words in the flaturc take away their Jaw ? 

There may be fiime cafes to which the ftatute may not extend; 
as for inftance, there is a proclamation to be made on a 
Sunday at the church-door, by the ftatute of 31. Eliz, c. 3. ; now 
this is not taken away by the general words of the ftatute. The 
reafo'n of ferving the citation in fuch a manner on a Sunday ^ may 
be, for that they cannot do it as well on any other day in the 
week. But the cafe feems to be difterent in the execution of 
6thcr temporal procefs, which might havx been as well ferved on 
any* other day as on a Sunday, So that it does not feem to be tlie 
intent of the ftatute to take away the ferving this procefs in fuch 
manner. But 1 do not like your partiality in the spiritual 
COURT, for profccuting the woman only, and net my lord, &c. 

Pray why fhould not you profccute him, as well as the woman, if 
d.wy arc both equally guilty? (a). 


(a) The Okutt lield that the 29. Car 2, 
€. 7. does iiot extend to tin > kind 01 pro- 
ctf*;, or to I'umnicns at ♦iie cluiicli-door, 
S. C. 2 Salk. 625. S C. jz Mod. 275. 
and tlicrclore, on the Jail day of tiic 'I'crm, 
aJlhoiigli It appeared by tht nturn of the 
APPARJIOR, that Iic feivcd it pcrfonally 
on a SurJc/yytx pi olubition was denied, S.C. 
Caitli But CoriY nif CheJ Barory 

in ^bud^jiiy, ihii lMc, lays, that although 
s may bepubhlhed on the tJauch- 


door on a S.,rdi.jf according to tlit ufigc 
ot the Ipintu^il cc<uit, yet it cannot be 
firvrd upon tin perfon on /i .i’l// 6 , 
Com. Dig. “ '1 tmps.” (B, 3.) Inthetafc 
of Walgtave 'u, Tayloi, Midi. 13. tVili. 3. 
however, the above dccilion, nfiz the ftr - 
Vice ol a upon a Sunday j i‘, rctog- 

ni/ed by Ilor t, Chufjujl (fy as good law, 
a' d ro not cc is taken oi the diftin<hon 
nuiiliontd by the Chief Baron. 1 Ld. 
Ray, 706. b.C, 12, Mod 6c6. 


Machin againjl Makon. 


* [ 45’ ] 
Cafe 238. 


TTERE the cafe was, That A/a< h in had fubfi rafted tithes, as if a perLn live 
tkey fay, within the dioe^f^ of and then removed out in the diccefe of 

of that diocefe to Lincoln^ and lived there ; and fjvcn yeais after ^A*^*^* 

his living there, they libel againft him in a ’-‘F ' mutual 
* COURT At Tork : upon winch he bririijs an aftion upon the fta- tcr\vaid,rtmuve 
tute 8. c. 9. for being cited out of the dioceil wlicic he mto and mhat.t 

* lived. in any other dio- 

cefe, yet he may 

be liMltd .igainft in the SPIRIT UAL court of J"-.-/!, nciv^ilhaandingthc 23 H<.> c 9 fays, th.>t nw 
ont flirfl' be CiU-duutof the diuctft in wn ch 1 bv:_s; lor by 32 Um c 7. the fuit for wahholaiiijj 
tathci. IS /errf/ S C. 2 Lutw 1057, S.C N J.ur 335. S.C. 2 Salk 5.19. S.C 3 S.ilK 90 S.C. 
Caith 76 S. C. 12 Mod 2£;.? S C. i, Ltl. Riv. 452. 13 Co 4 ('ro. J.ic. 321. Cro C.*r 
97. if’2. Haid. 42i. Skin. 233 i. L-..V. Codb, 191. 6. Cem. Dig “ PioIhLucn,” (f 9^ 

2. Bac. Abr. 616. 


17 ) C 



MACHTj« 

agawjl 

Mal TON. 


1. Lev tj6. 
j. Roll Rep. 
329. 448. 

2. Brownl. 121. 


*[ 452 ] 


Godb. 154. 152. 
'54- 

2. Saund. 423. 

5. Co. 67. 

Cro. Lliz. 6^9. 
843. Comb. I 
Latch. 203. 


Michaelmas Term, ir. Will. 3. In B. ' 

The queftion is, Whether rhit i.s within that acl ? 

I take il, that this cafe is not within that aft. InJcecJ, the Je- 
fign of the adt was to maintain the jurifliciioii ofinfciior dio- 
cefes (/7). Eut where there is not a remedy in the inferior, 
riiocefe, the party may be citcii to Aich a rourt which has jurif-' 
diftion (if the matter. And in ihecal'eof Porter 7;. (/»), 

the archhi/hop is reduced to his pioncr clioccl'c, (>r peculiai jurif- 
diftion, t.xcept in five c.ifcs, Fj P v.-' r, in drfauli: of the ordi- 
nary: bFXONTvLY, in the cale appeal : 'FiiiKDrY, if the or- 
dinary dare not, oc If he will not convent the paity: Foi'RTH-" 
LY, jf the ordinary be party to tlie Aiit below: Fifthi. y, in 
cafe of inftance and rcqucfl l-iy ihi‘ < rdinaiy. In t!iis cafe (^)j tlu; 
fuit is begun below, and fentcncc tiierc giv' ^i, and after, an ap- 
peal upon this fentcnce to the delegates, and all ^bis while no en- 
deavour to Ifay thefe fuits upon this flatiite ; a li'gacy has h, \ ri fuctl 
for in THE PREROCATIVF couR'i’, though the pintles dwelt in 
another dioccTe ({!). And in every one of the calcs expr cilcd in 
the flatutc, it is plain that ^^diocefe and jurll'diftion’’ are coupled 
togeth(‘r ; fo that it is evident, the word “ diocefe” imports* 

jui Ifvliftlon,’* and not any comprds of ground ; as appeals alfo 
by the ilatiitc of 27. 8. c. 20. inn<-h. E^itr. 570. In 

2. Poll. jiep. 448. one w is fued for tithes in the of 

hinfs the other fiics a prohibition, for that he is in tlie 

jLirildn^lion ot it ptmUa' ^ and that the^archdeae on is his pccul.ai. 

I take this cafe to he exprcFly witliin the (latute, v.hich wa'^ 
made for the goncial eale of the fubjeft frem the oppreOion (;f the 
apparitors. For belcro that fiatute the j^ior fubj/fts were 
woriicd up and down, ..d cilifFit great d'llaiv es fro o the placcas 
where they lived, nut ui-.h hn* defaiuatoi y vvord;^, but elfo for tlie 
fublfradtion ofiidjo--, .1. ..jycais in ir, Kih, 4S1. Tiic fuggeflKcu 
was, that the p.utv vv.e cited ca.i of the county wliere he lived, 
wiiich is no<- witlu 1 v j. j-h-}., 8. c. 9. the caufe of aftion being 
local for tithes wiiijn the emcefe, and confidr.ttioii watr awarded 
on motion and tin- ration^ made 1603. take i.C/licc * f thi' liatulc. 
'I'hcn to la}s that he. ' is no jurijuiftton in the infei ior di.-cefe is falfe, 
for the j‘ei('>n may be fued in tlic pia^e where he lives, lor the 
fubifraftion ot titli'. ■* in cuoilicr diocefe ; and I'o is tlie cafe of 
Lynch V, \.i.ieli w\.s .irgucd la cue civilians. 

Fur it is A r,i \xiiv: m the Civ^d i.jw, that ‘‘ ■ Cenri ,,.ay follova 

‘‘ the criminals '('acre is a cafe of IPooi'ina) v. j'^'Lidrprii e [f]^ 
where a prohibit i n vv.a. gr. i.xd in ftich ;i call* : JVoodivard^ and 
others, who lived in tlie duxele cA' IdtchfiLd and (Eventry^ but 
occupied lands in the dioccie of Pt'tLrbQr’jaf)^ vre.r^ taxed by the 

32. j. Cro. 97. 2. Roll. Rej) j, 191 270 197, 3 BuliL 2c. 

(rf) See tlu* crTe of Fi;.u.nr)S -r. Lon ell, {d) 2. RcU. Rep. 323. See alfo Fitz. 
Codb. 191. no. 

(A) 13. Co V (f) 2 Biowt.I I 

(4.) S. C. 2. niowrJ. 1. ( / ) 3 - ‘ 1 1 - 


pari/hioners 
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parifliioners where they ufl-d tite Ip.ikI, for tije bfi.i.s of the Machik 

church ; .tiicl, upon /efufal to pay, a iliit u.ts a^rainll them in the '■A''!'' 

iuxikot' Piterhonu^h^ and tlu y had a pu hihition. There is 
anothcT authority, on which 1 clhcfl). li.vpLjid ; it is tlvj calc of 
Jones V. Boyjr(n)^ v/hcrc it was ar.>rcctl, tliat if a man inhabit in 
one diucefe, he has caufc to <uc ha titha - in the fame diocefc in 
which Jic inhabits ; .aid if in aiK'thcr i'uklIc, there Jic ougiit to 
fue in the diocefe whne the dLlend.ait d.d inla.hil, and not where 
the tithes are j^ayabha ru'i lia v tl-e plain! . if ini. .dnt'*. 'idle cafe 
is cxpiel:, for me, that thu* fuit (.uplit to be in i!ia tia'cefe whcin 
the defciKbint in!, ibits. i'p.--i this aajlh(jn:\, winch 

is To exprefs for me, 1 pr tv your I'-ieibip’s juJpment fur a pro- 
hibition. 


Hol'I', (Ahief ' ft'jT.^c, A 

inr tlnit L,.ie m 

y'/zr.) Br/ery it 

was ill the calc oi p.tj ncl 

.'j, ,vi Ti i '!• a e 1 u 

. ed a.;)/ y.Y;;,;- 

tuy rrnn/A bnt not lo i ^ 
our ujiiibons ncAXt 'reim 

Cl le < il . f /. .'/ 

. \ e vv ill e^i\ e 

(-'/) z Pr< v\ T'l. r 

- I. rv- 1 - O. . 

a n plitC' WlaK" 

(/) S C I, Ja!, r, 1 ). rjr (i 

in', ■ ,1 ^ 

'•< i 111 -III Jk"! 1) 1 1\ 

“ Ti. T r :'\\ •flul * , e. 


'■ ‘ , o wn’i ti ; ■' • 

“ btc.'iiifo b} t’ f. Ir.itLiti lu 1’ v 

, s • ' ( 

. J 2 .T ' t'w !. 1 , 

“ 1. 2 tlic h.'L icd vv,tl,li( l(i ti ' raia 
'• in (.xjj'tl'j wojcit. pc'ii'tcd .o b^ 1 

. {^ “ ll tajP’ !i s . t' 

! i - cp 0 .jCcTi'!. 

' nraUi! *' SC t'.i’ ( b 


IMIkts Clb . 

a 

T AM to pr;n‘ \'our lordfiilp for f/ ;7j iz/t/f/zvi//: to the \ icc-chani- 
^ ccllor ol the univerlitv of (t ts in the (alb of <;ne 

Mr, IjJhcr^ who has been (.xpelled niM 
Lror: in and was refulc(l b 

Ah. L'ii'ci wonlc' a{ p>-al to the \ 

V( cation ; but riic vk\ - c! 


Vie 


'i'hc qnefTiun ininifore is, AVInnlic, 
convocation are of r‘;. ' .And 

that the b(’dr ij-jc wiuvaibtv m e.)nvn...i, 'nn i 
of this Collette, as .'ppr n^' | iainly b\ t jv ” . c I 

and they liave all aloiyL; ceninnnu tf) - :.iciib ’hi 
pow^T ( ver fiiicc the year 1219, in the f -nba yc..r of bi'- n ipn of 
Iler/ry iht "IfiuL "I hcielc^rt we nopi , {•' n tlie •' \ i« v'-'. i nnxiluj 
fhall be Ccwnpelled to do his duty, aUhI lo r. nu-r me ajjpLjl. 


/ d.T'; Tipon 
'* •‘ilo! apd ( o:'t- 
to .al'ii'i ' u -a ^ app ' il. 

i'k i'!'or ainl 

w t,” <“ It, 

pi! \'!inur. 

j . 

\ jiiiai' irial 


(J.ife 2y), 

TA7,>v/ 'pvm tr> thf 
vii (.-( h. tn L i'</j 
• it Ox:,' 01 <L t(i I r- 

upn’ (X|)(ii/ion 
7)1 I r llovv. 
A'--, 257. 314. 
4 -■ t 4-2 I ■ 

() ^Tocl. it?, 
,’60 3K6. 

I m. Rep. -jS. 

I. Wjh 7.66. 


L 455 1 


Ad idem. That the vice-ch:vi'X-]le' ami nv'X'atio.i are i:y: v. !„ «juc, 421, 
viiiT*ORS of this coba::'.-, 1^ wmifun ‘X- >•;, [ thev a:>’ y- 

pointed lu n; Pe by the lt.itnt.,s (.1 tn^ lo-I <' , -ind by I’bv.r.il ;:ab 
lick infiriiinents : but it i e ipu-fio'i,, V/heth'n J'l •* 

visiiuRs luivt :\n abf.lute pow, ; t.) cun.iv.nn wiihf 'i.' lain' 
or, \^ iuther it is nf)t a hniiteu po .v : to :v p. Jiate fv’ , , ;.o.) 1 

lawfal caufi ? Tor the .nfl v.in.n ;-_n . s vihr/e'" ■ p ' v. , 

fa’y.s, that thr V ni .v cnniaeinn e^ -ti'jjj A. n Th n 1. ii i - 

polllble fur A'L . UjLer to tome at tus jye.L 7 * a ae, ,sl, bet iiv - 
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it to the vicc-chanccllor; and fincc he has refufed to re- 
ccivc it, there is no other way but for your lordfliip to compel 
him to it by your manchnius^ that he miy do his duty ; which 
now he declines to db, by flopping up the clianncls of juftice. 

Holt, Chief Juftice, You arc too foon for argument: let me 
know how the cafe hands as to the fadf. Read to me your con- 
flitiitioii by the flatutcs, that I may know hovy this power is 
founded. 

l^hcn the ftatiitcs were read. 

Holt, Chief Juftice. If yon }jave any inau^Jumui at all, itrrfuft 
be diredted ‘‘ To the vice chaiiCLdior, m-iller, and fcholars in con- 

vocation.” 

Sir B. Shower. The vlce-clnnccllor and dodlors of divi- 
nity, and the prodtors, are without doubt k'bjtors of this college, 
and the vice-chancellor and the t'Vo nrod^ors have thiec ne<:ativc 
voices *, and if cither of them rcfui t / accept of this appc.u, or to 
propofc him to the convocation, i. . .iiinot be done, 'riicu this 
gentleman ftands cxpc’lcd our of iitl uxr ctR^i j‘ y foi a par- 
ticular offence. And whether the ciime for which he was ex- 
pelled be tiue or not, he has acqiiiefccd undci chat c/.pLijfion : 
fo that now if this maudamus fliould be granted, *c would occa- 
fion a great confufion in the univerlity. And we fay, that this 
gentleman is not capable of being relieved ' cre, h)r that tins is a 
caulc not examinable in this place, f j a. prupc: vihtors. 

And have b6en often denied, where plain that 

there is a v'isitor to whom the paity grieved n,.:y ..ppcal 
i herefore we hope your lordfliip will not grent any fu ^ndamiis. 

Holt, Chi<f Jujluc. 1 he queftion is only this ; Wlietlicr 
or no if an original \ isi roR icfule to accept i n apperd, and to 
do the party grieved juflice, we fliall compel him to it? Let us 
be attended wdth the flatutes of the college, and wc will confidcr 
of it. 

• [ 454 ] Jdjournatur {h}* ^ 

(/?) See Rex O'. El fliop of Ely, j Wils. Homir h^d been .'idmittcd ; and the 
a66, S. C. I. Bl. Rep ^2. Court dctcriTunec!, fhjt where by r.V 

[L) See 2, Term Rtp. 5-58 a ncteof Jlatutct o( a collejje, a is* ap- 

tJie cafe of Rtx 'v. of Lincoln, pointed who is to interpret the ft itutes, 

Trinity Term, 25 Ceo 3 v/hf rca and an ap}»cal !-> lodged with Inna, a man- 

fnt,j was prayed to the h Ihop as vi*^!- damus will lie to compel him t«/ hear the 
Tor of Lincoln CcUtge in Oxford^ to coin- parties and lo:;n ion»c; judgment, though 
pel him to receive, hear, and deicimme i.c carnet be compelled to go iiVto the 
an appeal of Dr, liallijnx, who com- mcriibi lor it is futbeient if he decide 
plained of an undue election to the oftice that the .ippeal came too late, 
of reftor of that collvge, to whach Mr. 


Cafe 240. 

iJoticc muft be 
fiven before an 
•rderisqualhed. 


Anonymous. 

^^OTE, Before we qualh an order of feflioiis, wc inuft have an 
affidavit of notice given to the parties concerned, or elfe we. 
will only quafh nif on notice. 

This 
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The King a^ainjl The Inhabitants of Cherfey. Cafe 24 

YT was moved to quaih an order of feffierr , for that the only The r'ticc re- 
ground of fettling a poor perfon in a pariiii, apjiears, upon the i/Jac, 

order, to have been, for that tha of :riQvy of the poor \ 
perfon were publiffied in the paiifli'chirvh; ’.vliieli is ill, for the ^ 

notice to be given to the parifli niufl not onJ) he in writing, c. n. of a per* 

but the other ceremonies required by the iLitutc of 3. ^C4. coming to 

and Alary ^ c. ji. inuft be ob'erved, and that beiiu’ an cxpla- atene- 

U mtnt under jol, 

ratory aft, cannot be t;ikcn by equity. „ 

•CURJA. Let it be quafhed. ‘''■w’if'' *> 3 ; 

* any colJateral 

adt.— Sslk. 472, 4/3. 476. 47S. 523, 52-^. 534 Ar.tc, 350 Skjn. 620. 


Captain Kirk’s Calc. 


Cafe 242. 


queftion wns, Whether Captain Kirk^ who was indiilrlcd 
for the murder of Cojiiuay Seymour^ Efq, fhould be brought 
to his trial this 'I'crm ? 

Holt, Chief JuJIice, I am of opirdon that this faft ought to 
be tried for, a? I take it, the profccutor has been too dilatory in 
his profecution ; raid u lh ought not to be reffrained of tlicir 
liberty any l<'>nger than a convenient time for them to be brought 
to trial. This remifliicfs in the profecution of criminals was 
looked upon to be a great mifehief at the common law, and there- 
fore was redrefldd by the 3. Hen. 7. c. i. by which it appears, 
that juftice ought not to be delayed. 


On a fiirrender, 
in Vacation, to 
nnjndidlmfntof 
murder, notka 
tliat he will en- 
ter his prayer 
for tt!ul the 
ft I ft day of the 
enfulng Term, 

IS not fiift'icicnt. 

S. C. j2. Mod, 

394. 

S. C. Hoir, 86. 
I. Slvow. 190, 


But by Turton and Gourn, yujUces^ the trial ought to be 
put ofFi for that after his furrender he did not give the profecutor 
timely notice 3 and therefore he lays, he is not prepared. 


•r4is] 


At another day, Captain Kirk was brought up by rule of Court. The court of 

Mr. Montague moved, that A 4 r, Kirk might be admitted to w!ifnot*baSl a 
bail, for that he and the other gentleman A^lr. C^ge were dange- perfon commit- 
roufly ill, by reafonof the badnefs of the air, and the inconveniency for murder 
of the prifuns 3 and that, upon proofs of fuch matters, the Court 
h^d frequently bailed perfoiis, though the coroner’s inqueft have appeal to*be 
found them guilty of murder 3 and the reafon is, becjufe impri- the immediate 
fonment in fuch cafe is not dcfigned as a punifhment, but only to confequence of 

bring jthe parties to juftice. confine- 

ment, and that 

Ills ll^e is in danger. 2. Inft. 185. 189. Salk. 61. <3. Bulft. 113. Kdy- 90. Palm. 558. Dyer, 

79. 1. Bac. Abr. 223. 10. Mod. 334. btra. 49. 543. 2. Hawl^. P. C. ch. 15. f, 80. Cowp. 

333 - 


•****,? replied. It is true, vour Lordship has The court of • 

power to bail in treafon or murder 3 but you will not exert that 
power, unlcfs it be in extraordinary circumftances ; as in fome ^fon^i^^cuf- 

tody on an indidlment for treafon or murder, except i>n very extraordinary circumftances. Ante, zSf. 
323 2. Jones, 210. 222, I. Bulft. 85. 1. Roll z68, 3. Bulft. 113. Ray 3S1. Skin. 56* 

I. Pac. Abr. 224. 3. Bac. Abr. 13. 14. z. Hawk, P, C. ch, 13. f. 79, 80. ' 2. Hale, 129. 148* 

cafes 
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(j/.r-iAiN rjifs ili/.r. liv'f !v’ ‘II quoted ; and cfpccially in fucli where tlic 
KiKJi’i C’Aii, .. not to he vvdi groiinJcvI. lint here is no 

pTctcnc' of .1 jiialicions proreciition, tor that hxTC arc two inqui- 
fitioMs for iniifdcr found, one before THK coron^eu, and the 
other bv THE ORANO JURY. But it is imt (ioubted whether 
yl/r. Siy?/totrr was killed by this gentleman ; that too plainly ap- 
pears. Here is no peradventure whether this uniortunate gentle- 
man was killed by Ki)k‘^ fo that it is but reafonablc 

tihat he flioiild give account of (pilling his blood. "I'h^TC has not 
h.ere been any long lying m !:rilon, this being but the fiift Term 
aUei their coinniitnicnt. \ ne hlr)CKl of T//. doinvir; is upon tile 
land, until it be revenged, or the jiiflicc of the nation be cleared 
by a fair trial. I could remember your of a cafe, 

where a perfoii, aftei he was out U]K)n bail, was td^cii up in the 
Vacation, and was committed, it being iii the caie of murder, 
ineaning AJr. C. 

C) r 

TIolt, Cidcf'Juflice. I was very well fatisfied with what I did 
then, and .im (o (I ill. Hut indeed, in this cafe I do not think that 
their affidavits arc lull enough. It does not appear, that by this 
impi ifoiimcnt they are in danger of their lives. It is find in 
Egirton's Cnjc^ in the thirteenth year of 'Ja?nes the Fir/f,^ that if 
there were any delay in the pnfoneis in the putting oli* tneir triid, 
or in not giving timely notice, there could be no bailing of tliem. 
And here, fuice they did not give notice of their rendea’ to the 
piofecutor,'as this is good rc.dbn for deferring thchr trial, fo it is 
alfo the iame (or not being bailed. 


[ * 4.;^^ ] 

Caie 243. 

An action will 
not lie .^gainfl 

the POSTMAS- 
T f K GENERAL 

ro recover the 
Value of an 

I X C H E Qje E R 

BILL incloftd in 
3 letter, and de- 
livered at the 
poll-odice, and 

ioR. 

S. C. I. SaJk. 


Lane Cotton, PoftinaRer Gencial. 

T he plaintiff brouglit nr. action ngainft Sir Robert Cotton^ 
poffmaftcr general, wherein he declares he lent a letter by 
the poft, 5tc. in which there was inclofed an e\chequer bill^ and 
that this letter and bill were loll, &c. 

* Upon the general liilie pleaded, the fpccial matter was found, 
viz, that tlie letter .ind bill were delivered to luch a poflmaftcr, 
and that aftcivvaids the mad W'as robbed, and the letter and ex- 
chequer bill taken away, Sx, 

Upon arguing this cafe, the Court feemed to be of opinion, 
that the aiftion was well brought :gainft the dclendant. 


Holt, Chief JuJFcc. It would be very hard upon the fubjefl, 
if this aftion (liould not lie, I'hc crowm has a revenue of a 
hundred thoufand pounds a-ycar for the maiiagcmcnt of this 
rflicc; and therefore care ought to be taken that the letters be 
s.^c. II. .(. conveyed, and that the lubjciRs fhould be fccured in their 

S. C. T2. Mofl. 472. S. 1 . l.f!. H:iy. 646. S. C. lick, 5S2. Caith.4?^5. 4*^^' ^4* i.Sid, 
36. I. Roll. Acr. 33S. 3. A'.Vd. :i23. 227 . SImh. 27S. Cro. Jhl. 202. r.iln). 5-!3. Molloy, 
2C9. 2. Mod. 2^0. 1. B41:. .All. f^ls, Kol. tnt, 103. 3. D^c. Abr. 5'M, lOrg. Oo. Lit. S9, 

L. note 


17. 143- 
S. C. Corny. 

TOO. 

S C. C::irh. 

4 S 7 . 


prcpert;c5s 
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properties. And why fliould not this be the f.ene with a common Lavi 
carrier^ who anlvvcr for the jewels or or j^cr v.iliiable things that ^ 
he lolcs, as appears in Aleyn\ Rep, (a ) ? 'jH*n it is very hard, that ‘ 
the fubjccl: flioukl be prcvciac c b\ theacl »)[ parliament from fend- 
ing his letters by any other carrier agaiiiil whom he might have 
his remedy, and yet not leave Ins remedy nil the pojhnajie^ ^ by 
whom he is obliged to fend h\i> letters. 

But I was info! incd, that, aflervvards, jucbinent was given in the 
Court of king’s bench for the dclcndant (/>), diljaitierite Holt, 

Chief fuJJice. 

• 

(a} /Litcrcft’b cp.ff, clr*''! by Rod., ^.l^ecrWrir,. 31; n< (b . Spc Ci'Wj>. 76^. 

Cl uf in tiiL I ift of Kl!h,.;;', -v, 'J'li'- <.*})iiU'‘n ot tlic thrpt. liuw- 

Lv^Slclton Alitiij itjC k V owj). lvci, b.u uiM (.onfiiincJ 

764. I') tlip |uc<v;l, oi til i. 'iiri (!l 1> f 

(i) Fee the ''i^V-inierits t'f th' b ; .!i, m t1i. c.ik ui WlmiK '<> v . Lord 

) ‘ ^ oa, ivo t> Lr DlIihihc,, ni \ n tli <t \n.i', l/krinly 

but it lb r.i'il ibit r*K dc u )>' '..l•t>, dotiiMiK t-’i.i m ,i<:!iuii v !1 I'.i't Ijp 
letinj' tint tin. jdii'ait’ liitoided to bun ' j/.nnll u-c v'. ’ i< o 1 r i j* m inj 

a writ td cnoi, ]).i ci tin. nic-iiLv^ C. dbankreu ll. imby i-iv 1 1 l^uinout 

i R.iy. OjS. .iiid tiitreljy jiuvinJta 0'' » ktto dcliM fc d laio t.'ie polt-olbr (T 

the flntlici lirrjariu) 'd f.'jii qikihon. t'wwji. ycjq. 10706. 


Memorandum. 


Cafe 244. 


CIR TIiOIVl.iS RORKHY, Kniuht, nnc of the jmlgcs of*, lj. Ray. 

the court of kin’g’a bench, tlied dining this 'i'enn, .dter a long 50J, 
iilnefs. 


HILARY 




HILARY TERM, 

The Firfl: and Second of Wiihatn and Mary, 


I N 

The (Aimmon Pleas. 


Sir ITcniy Pollcxfcri, Knt. Chief Juji ice. 
Sir Thomas Powell, Knt. 

Sir Thomas i<okel>y, KnL - y^^/Uccs, 

Sir Peyton Vcntrls, 7v>//. 

S/r George 'Freby, Krf. Attoriicv Cj?ieraL 
Jolui Somers, SoUdfor Generni. 


’ Tippci crd'i/i I^yrcs. * [ 457 3 

I'y nify 1 2. Rt'l IO33;. Cal'e 245* 

I N debt upon a bond tor thrc'* huiulicJ poiui-^, it ap]x\mJ, if a fubnufllon 
iipdii oycr^ to be for the pciionn.iiK'e (.i'.iti ;iv..iiu lO be made 1^^.’ niadc to 
hy Burloiv buoie the touriii il.iy t.f ijr* elf* to the fjjc 

umpirage of liich a one as he fliall chviof , to be iihuie on or 
‘‘ before the fixteciuh Apr iL''^ or elk- to 

The defendant pleaded, that neither the arhiiratory nor ^ 5 ^ 

made an av»a!d, prout, oV. foasthc um- 

Thc plaintiff replied, coiifching that the arbitrator made noaward; 
but thatofj the f.rjl of April \\c ciioll* aiul nominated one Gyjjhp to be tecub of 
umpire, who refufed ; and that ihen he inined one ('Arrk^ who and the arbitra- 

► accepted and awarded, &c. and fets forth a breach on demandr , making n& 

awaid, noiiii- 

Vf.NTR IS, Jujltce. I am of opinion, that the award by Clerk natc a perfon 
is good ; for the lubniifuon has put the tnatter to the determination umpiie who 
of an umpire, and I think, this umpire is fufliciently named by the 
arbitrators intitled to the power. It is true, that it is laid that they an^J^hcrptVk^ 
S.C. 3. Lev. 263. s. C. 2. Vent 113. i. Sjd. 428. 45^. i. Ltv. 174. 2S5. 302. 
Raym. 187. i.jMod. 15.275. z. Mod. 169. 2. Jon, 167. i. b.ilk. 70. 72, 2. Saund. <14, 

130. Kyd on Avrardb, 53. ard fee 2. Term Rep. 645. 

Voi, V, F f 


moied 



Hilary Term, i. and 2. William Sc Mary, 



Titpf.t 

ilguwjl 

£YR£a. 


named ‘ -nJ it is as true that he did not accept thereof, and 

therefort' ( ould no umpire; and that an acceptance is requifitc, 
the nv.-nii. i (d rd aihng; proven. Hiit it is objected, that this is an 
autlic»iiL\, and l)ein;.i; Oiic»‘ executcfl, cmia^t be afted over 
a:::ain. I atii\'C, that an authority rmce wcdl fxecuted cannot be 
t: .aitat'ved an. w ; but where it not vv* I < Nnaited, it may be 
acred ae iin ; as whcic cx(catrrs by devilc 'nj»e a bare power to 
f ]' land, they inaivc a fex frViientT vcf they may afterward? 

I'eli ; and in oui cafe th.* neaninc^ <.l Gy/Jup is only a cr.mmcncc- 
ineiit 01 tile exccu’.on of hi- :ii:tii»M it''. 'Two [k"! T ons ca,»inot 
]Ti\/e a concinreiit jiiiifJicri-an to make an award, i. RcL Abr^ 
2( I. 


[ 4.;8 ] 


Kokel’Y, 'JvftUi', had ncvci any aiuhority veded in 

him, loi 1)1. iiIliOI prevtiiLcd it; lo that 1 Like it, the cafes of 
authni / ilv* ill no wife mnnen. u tla* prefenc erde. f he arbi- 
h.ui a.i aiithoiity to make in, awaid until ihc fourth of Aprils 
and til'll Iw ii,.d a power to name an uinpiic; iov (^yjjop 
jiio III'.'.'. . 11.1.11 ,1 c V. ■ n »n u 1 iiCiit 1 on, cxc. 


I, '/(ifJiiC. ‘f he nomination of Gift k wxas good; for 
\v.. ^ v/HolIv a’/'/idcd by ins refufa!: and it is fit that 
\s\ j! oiilii t'omj^ le iiv\iili uihd cafes of authoritic*" ; as where 
t!ie b'l,-,' f. , y. Is \,i!I not conlcnt to the fnif livery, the fanic 
attc'wu) n.iy m. k-e livery again, as in Mofyiicu^. v.Toliyifa). 
tv) if 1 aids he given to J. S. the remainder to fuch a pcrllin a5 
lie (h.'ll aj } c in , '! lie pjioints <7 yriouf he may, iiotwithllandmg, 

appoint .ip.nn. So o-f cletilions, a void tkcllcii is adjiidged to be 
no elvc!’ »m 


i : rX, ('hhi fjifticL. I agfcc, liiat if there be only a 

rom'j nn'catic n or (hlcouik belwcT'n them, that w'onld not have 
nipra.nteJ to a no.nination ; h.jt pay oh fmi /'4a/, vve nuift: take it 
as It .ippeais in tin rcioid bi lean. i:=, and that la}S there was a 
nomination, and if there had ^■'cen none, the o'Jitr party could 
take adv.int..pc. c-f it upon ilj"c. I do agree, that an aiirhf>rity 
in (AC'cari. J rra) be rc .• ted, as in iln; cale of artoiiiiLS. Jkit the 
arbitrator in mir cafe has no otiicr [uiwei than to nominate; 
which in h.i-. doiw, and J cannot imagine iiMvv (^yj/op's refufal 
fhould give In n r.evv j.ov/ci. I know no ilidcuncc between 
this and other pov> ( rs : if t' e rrfiJial make llw nomination void, 
it nniil be imrneiiiar. ly vend, cu* eUe lie has no pv'jwer ^o make 
a new one ; ancl n' it do, then it argn s that he lias a greater 
pnufM't’nan tiic luinjiilluM g-n e hi*^. , \-, inch was only once to 
non mate, which i;e h. s done. 1 rahe it, tin-rwiicre a ninn has 
only a haic autlioiiLy, and no inteieil, his icfiul ihall not Jifable 
him from executing it; as if an executor, or an attorney, in the 
cafes bi^forC' mentioned, Ihcaild K.y they would do nothing, that 


will 


(aj ralm. i3(). 
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will not difcharge thc-’r i.rvaer So that rliis ronf'- 

qasnce may follow r. l \ . fr r h;-^ rofullil, may, 

notwithftancling, naikc a if ('.h- < w. ) do* in ton, 

there will be two uinpoo^ v>a,i '.*1 »« i\ .0 d a cn K‘>'iii!n ju/il- , 
didtion, which is not aiicuwil, .0 I’u <. .1 * 01 /A; ^.>af / t* A;//y ■ /vj. . 
7 'he cafe aifo ot .* r> v . i , ihwii'^. JJnt 

fincc my bnalif. rs ai>' *• 

JrDGMi:x'r for the pd 
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Trinity term, 

The Second of Williatr and Mary^ 

T N 

The King and Queen’s Bench, 

Si)^ John Holt, Knt. Chief ‘Jufke. 

Sir William Dolben, Knt. 

Sir William Gregory, Knt. 

Sir Giles Eyres, Knt. 

Sir George Treby, Knt. Jlttormy General, 
John Somers, ILfq. Solicitor General. 



^ Mr. Pr3Hin's C:ife. 

AN iNropp , nation was exhibited in THE CROW’N office 
againfi fcv'emv poor piiTons^ letting forth, that one Atr, Prynn 
Was lord of luch a manor, where the defendants aflemblcd and met 
together in a riotous iiTiaiinei,and pulled down certain fences, 

To which one of the defendants appeared and demurred. 

The queftion was^ VVhetlicr an Information lies for this riot ? 

Sir Francj^' WimmitsjGton. I conceive it dots not, and that 
the defendants cannot he proceeded againfl otherwife than by in- 
didlnttnt or pr.'jLnifiitnt in the county where the fadf was commit- 
ted. And this 1 ihall make appear : First, By the ancient hooks 
of our law: By GUmvil (a),^ Fleta ( 1 ).^ and Magna Charia (c), 
no man can be charged but by indi<Slment or prelentment ; lo are 
theftatotes 25. Edvj. 3. c. 4. the 3. c. 3. the 5. Edw, 3. 

c. 9. ; and in THE Year-Books of the 26. Edw. 3. pi. 4. ^ 70. 
and 43. Jjf. pi. 5. all fiiits of the king mu ft be by prefentment or 
indiLtarnt. I Otall now fhew tj your lordship fiom whence 
thefe infoi mat ions had their birth, and 1 ,)W they had their names, 
t. Salk 7. Hak P C [51 2. Jii'aI:. ik C 3C9. 3. B.u AKr. 165. 

4. Ttnn Rep. 4 Com. Dig. “ Information” (A il). 3. Bac. Abr. 165. 

€. 26. 4, Bl. C\.m 503. 

(fl) Gb.nvil, book i. 

Fkt.i, beck 2. «h. tjX. 1C2. 
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NF.T GeNIRAL' 
may, by th^ 
common law^ 
file a criminal in» 
fotmation againfit 
pcTfonik for 
meeting toge- 
ther and pulling 
down certain 
fences credfedi 
by a ioid of a 


S. C. Holt, 363. 
S C Comb. 141. 
S. C. I. Show* 
49. 06. 

3. Mod. 7a, 

117. 317. 

1. Vent. 8. 

I Sid. 360. 

4. Burr. 255^. 

2. HaAvk. P. C, 
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Trinity Term, 2. William Sc Mary, In B. R. ^ 

A//;» Henry the Seventh was a very rich prince, and ufed ^J1 the care 
and iiidii/tty i.-na^-inablc to cncreall* his et)R*ers : the iiiftruments he 
made uTs? ol k*i th‘s purpofe wetc E?npfGti and Duillcy^ who, in order 
to accompli ih their delcois, proem Ld an aCl of parliament to be made 
iinpr)vvcrin;^ iullues'o. the j^cace, <5vC. upon inform A rioN for the 
to la-ar and d^tcr.niiie all oMcjiLes and contempts, except' 
ti calon, nrarde;, and foiony (^/). But this add was afterwards re- 
pialeJ (z)), ar.dc. id -nned as injurious and opprcffive to the king's 
i'lhjccfs ; a;ul E "pjon and the aur]u)rs of ihofe la^rrible op- 

[nt ilions and grievances, cauic both to infuTious ends, for they were 
ve: )’ fall i) haii^p.d , fo there \va< an end of them and llieir iniorma- 
tioos (t). ’ inaJ K and in Code's Entries (t’), thei,e are 

iio iin'o' ?na. iom exi Lp'i '.poii L>ncial Hatmes ; and in Eajial I think 
tJiere is Iti *l:y oi'.e nil um.niom l.oul ^^‘oke { / ) la/s, that no 
man oupln ti» be pu:\i<hni but by prejcjitmeui oi mJartnient, Now 
f lhali com,' do'vn to riir »>j- crriON of rkih c which efta- 
blilhes and coiilhins thu iib'.rty oi th(' tub’, eel; and ordain-., that 
no man iliJi be t.bdoui by t piocei’s; and enumerates many 
tin ngs there v/ii'o* n I’^e 'd the iubp td was invadetl. Bur 

thekiiig pctC.;*' mg osi‘ ilu* ,.,i' liaineut Itiuck veiy deep, and being 
tender ot he roved pis 'oppr^iv' , ju'eibndy ddiolvctl them, and did not 

til* of his reign (/;). It was in 
tin. mifchief ciept in. The 
..r o' Chcnlcs bedng 

Others [j), 'I'hcir 
. i iiT kaa’oRNi'.Y OKNF.RAJ., that 
. d' bp el be ( a -u net toh iVC proceeded 
: 7 yf. Kt'‘i:nt. Tilt: ATTORNEY* 
meii; mcv i j. ats but pioduced none (^). 
t-lp’ iicie e j mamilli.)U of winch was 
ccrtaniiy the cemc o« r.r.p ':1a: iin s bodi in rhin*ch and Itate) 

C(m\es the idatnt'* ih. t ' } . i. c. u in the Ji ib.; i ( /;, and thepar- 
liinient prehnuh, ih- bbi_*d TUI-, : r Ml -e.'-/ cji^RT, which 

had loh;[, ')ipp’'ejkd and Inuonled the . by then .rnfehievous 

ijjlornvaL>oi)s Mind o.irier aiintraey proceedings ; (a' v.dncii the parlia- 
ment weie to i-^iiiibit, that they eii'i^hted, tiiut in) court of that 
nature ihon'd ..I ag-iin be ic t up in . /b’ 'i'hat parlia- 

ment alfotab.s nrt;cv‘ol Tiih lo/ri run of iiio.ar. After this, 
informations Lcincd t.) be totally j.di, but certuin it is they Hep/- until 
the reiloratiun ol A/za; (kh.iries the -j/;./ ; abei which they were 
fcrnetuiics made iile of, though but veiy raie'y neicher, for they 
received but little countenauc" trcMii the j evereQ*! Judges,* with one 
of whom 1 had the Ivaiour to be acquainted, and that was invLoRD 
Chile Just icr. HALt, who i reuieinber viiy well has often faid, * 


•am 


call thtm 
this long t V a; of 
hr If ’g/. .'T.s V. o 

•exribiuj c i.nik iiiV L 
C’ouiit'l tli.ii .ndited, 
ibe ci nr. w... \ 
by hil'uUi'oi'!' but ’ 
fold ihcin 'Inie .1 c, 
After lIu. h.mr im. r 


'unlJ tile iixt. eiilh 
isei ii 


(./) The II. 7 c 7. — .See the 
jft.ituce at laijjc in RaJlai'a vditiunct li.e' 
llatutes. 

{/d Py I ILn. 8 c 6 
(0 7 1 stjtc j I n, ^ 

(d) R.ili.i)’;, Lntiitj 
(f) Co. Lni. 

(/) 4 Inft. 41. I. And 15#. 

U) 3 - I- 1 . 


(/>) Huir.e. 

(/^ Ck>. C12. I Si. 604. 

(<-; Ste VVii gfidd’s Cuie, Cro, Car, 
2 Iy.ir»v, 473. Ltt'Fi Cuic, Cro, 
,',3. I’lLcru M.’.. Cafe, Cio. 579. 

(t) I'r.is vva3 an ad lot the preventing 
t f jnconvcmtneics h.tppcningby the Jong 
intLiiuii/ioji of paiiiainent. it vvaii re- 
pealed by 16. C../. a- c. i. 


that 



Trinity Term, 2. William Sz Mary, In B. R. 

that “ lAevcr informations caint in clirpnic thcv coulJ not ftani, Mr. 

but mufi ncceiuirily fall to fho '.- oiind/’ Tin reaibn why 
informations were* f; i ij;>m qn^ftio' , ' uif' thay were ve;y 

rare; and v/hen few jvoy! ' c.i c pineh: J., do ol*i ]>ut ( 
confefs, ofl ate tirii.r they have b-en mn. j fcqiimr rhjiieve., and 
the mifch'cfs they pi uJiic^d are \ ; i\ di ■" in or: rnemoiy. f will 
not trouble your lordlhip with a lou'; niMn, bif^ ! cannft pafs 
by two or three of them without mentionin d'. «n. As tiijf, that 
of Sir Samuel Barruu li/iof!, lid* whon an uii* j- men'' : pre- 

ferred only for writing .1 iiuu^ 1< leer L(» JvMue of iii « ■'Vi -iiU'. m the 
country, for which he w*as rnK.d ten th.^nh. tl ^ y S . about 

the^clechou for inerdy,- an inf jiinata^.n cx!i,. ' ' . ■ .'Uutt 

PUkmgtcn^ Shuir^aucl Oth-ei 5 (/);, n- J tla y were ihi J. e -rev int 
lums lOi nothin ^ hut buc.uiij tlv”, v/vom-i lu.r bcrr.iv t'v i:' c jj i!:v 
by voting fo) iach liwi a^ vvouldf-- lahbr.; ) rlie dv. icoua* 
fadtioii and preroyalive inteieit. 1 rein'^-nib'‘r on*, I. a- iudy 
•drinking to liiL piou. memory o\ Strhhen Olhyi {i ' l-e ja •( -riy 
atteicWd by :l iiukhis inioimafion, a.^d ii.ni in s\.ib;n'.nr fine 
impoled on him fer <(^ hiylu and hivr-K^us a l ur.’ », Jk'iiux ^ ihe 
arbitiary pK.cecding:, ottlj-.k i.iiornia’.ions, niaue o ' -■ inronvtr.i- 
enccr. attend ihtm. — h i Ri.'iy d'lu paiiv, n he i. ^ a-v-n'iiuJ, ( an- 
not have any c'^Jis aeainlt 'i'lii but ait"i an evpaillve 

trouulcfonie fuit inuft in clown c nte it d w/ji l.j «r,rn loi;-,u)idbe 
glad he cieapcs ‘)ir dl^ , if a num i.onie mu> eourc 

upon his rccognizaiK'e li mnlt j'le.ul irjti.it. he iMiinot 

po/Tibly be [iicpareu i'ei iL, hivm- ! > ; >r. h..ai'l‘'u. mloun.i- 

tion. And this •wa^^ n\v l.orJ R”f Is iiijr (e), [ eanfu^r, mv 

I-ORD, conclude, wllhoiu m'nuinnuig tlie Lite itijr oj /Ae RtVzrend 
Bijhops if)., whom tlie jidoiniation biaii(i> fo. |nx.lMitmga nidi- 
cious, len'iLious, aiid iVau laloiij lil)e\ v/Ineji. in ..iith, vv.i, iiealiin')- 


but a pi(jiis emd liunibic- petition, 
do by tlie laws of Cdod and man 
ever loand tb-'in guilti (v). 1 fu 

me, that tiune are niauy pieced^ 
But 1 anfwi'r in the woul: wrnch a 
fore idc d, Ail ayji c^impuim qu--.il L 
MY LORD, i( lying on the authori: 
none orv\hicli, as 1 evei heaidof, 
alfo^of thoi'c inconveiiieucics whicli 
all iiiformativiiis, 1 pray your Lc 

(‘d 3 V^tc Tunis, 939 j .iiKlTctRcx 
V. Jo) in f ton , 2 S 1 n j . 

(^) j. State '111 iL, 630. 

(c) 3. Mod p.it;'. 'ic — See 

alfo the cave oTCook, bnatt, and L\.n.'^r, 
ante, 363. 

(<jf) But this is now renudi- d hy 
4. tSf 5 /^///. tS" A'finyj c. iS.— And fee 
Cleik’fc Cafe, 7. Mod. 47 ; Kej^ -i- 


and Vvinciithe; vvere ohlij'ed to 
Cc’Unaly no jaiv coukl have 
ppnie it will b_ ('bj'vCi-d ay, unit 
;il‘. oi ifif na.i finals in the odice. 
j/reat andl.'aincd Livv^er hereto- 

• - I , 

tern ttit ] ejiji i'lii t> }. \v nei('io’'e, 

v' of the Itei'jfv s i iiave qu*>ted, 
are \'^t rep^aLd, and in lelpect 
arc ihe idlLiiti.d c '/neianitants to 
iRD-'Tiip’s fv>i the de- 

DiRvf’-s, 1 Sill; ^94 i Rtx V Wood- 
ia)’, 2 ^"'■1 1131 ; ReX 'I', y-'il^wood, 

lenii Rtp. 143 j Rex t-- Ri./jkc, 
2 d eiiii 19" ; uod Ilulioek ou 

a r- 

(■ ' 

{ ! ) 3, Mod. 212. 

(^') 4. State- 'at. iL, 304. 

(/-') I And. 157 
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Miu Prynn’s fendant, noL only for my clienf’s fake, but for all tbe geiitlemen^fi 
at the bar, nay for all the fubjecls of En^larifl^ that our liberties 
may not be invaded, nor our properties tiamplcd on, and our 
lives iiiatclied away by thefc oppr(‘uive informaliuns. 

vSrR W'lJ.LIAM WlJ,TIA^^‘’ fn?' thr SiR FraMCIS 

W/NNiN(ri aiguincMi is i rni>p()lf', rKtemporary, and fo I 
Diall anfw^r ii. ^The inattr i on which this iiijoj-mation is y roimdcd 
is a rint^ for v/hich I think tlir informativon v.dlJ verv well lie, and 
IS no innovarr'ii for thv' oHicers of the conit wdll inform you, 
that there are precedents of info?'matio:is .:s ancient as iiidiiit- 
ments (r;). As to the cafe- cuio DiuVey (h)^ the exhibit- 

ing of informations was no; aHerlged as a crime againft them, but 
it w’as f(’» t.omponndi^^'' of ioibrinations, and mixing popular 
ac^fiims in. th-m U' It fstj ifoi mafions do j>ot -^xtend to capital 
imH s j and wh^Tc the ffclnte fays^ they lhall not lie for life or 
lnnb./‘ it implies, that they be in other cafes. The rcafoA' 
why the con rt ^-f star ch/ was repealed v/as, bccaufc there 

was nf'th nr mirifi. 1 h' thf but what could be renr'died by the 
comm(>n la\v^ in the Ki ig’s c ’urs, and nor hecauie they proceeded 
by infoirntvion. So as U' iny L^rJ Elollts^s Cafe (d)y there the in- 
formation was prefe'Tcd ag.nnft him and others for afl'aulting tht 
Speaker in his chair, and tor fpeuking fedirious wonls in the houfe, 
for which judgment wws given ag;nnli: them f c). And afterwards, 
in 1667, th.it jud^jnent was reverdd by the houfe of lords ; but fh** 
reafon of that reverfal wa>', b'^caufe this Court had inlenncddled 
with mattei^ ih.nc in parlianumt, and bec.iufe TftE attorney did 
craftily infc'miiig’e matters in the in'oimation, and not bccaufc he 
proceeded by wav of infornuaion. iVnd though I jgrant, that infor- 
mations have fomctinics been nnt'ifed, yet the abnl'-* of a thing will 
not deftroy it ; but if there he any if rerul^rhlcs committed, your 
lordfliip wil! reduce matters to their old Ibimp and method, and the 
Court may do ir in their diferetion. As to in ; Lord Hale s opinion 
roncerning informations, ] heard him make thi . dilHndhon between 
;3n informatio?t*n\(\ an iVydUipunt : in the hrft, every pcifon gives a 
dillindf fee \ but iii the laiK one fee lies only for fevend perfons. 
l^y this my Lc 11 u Chief Jt sricE Hale granted, that an infor- 
mation would iic ; and ti u!y I never heard it quoflioned before this 
463 ] time. As tor ihc infonnation concerni.ig my ioi d . the hiJhoyA (fj, 
thofc epithets of malicious, fed* tiou!?^ cCc.’' were only woids of 
form and coiii fe, chough 1 will not undcit.ike n^jnlfify ihe proceed- 
ings of the late Ci-ovcninient : we have all done amif:}, Und inuft 
wink at one another. 

Cates In Law SiR G KORGE 'FREBy, Av rojRNE Y G EXEB I 

and Equity, IOI. heard informations qinlfioncdbefort. It is certainly a doctrine 

very lately broached, and I believe will hav e very few pi oftiytes to ef- 

[a) See the aigument intended ro have (J) Sec Lon! Vaughiii's repoit of this 
Letn made in this erd’e hy Sir B. Smoyt- caie, and S C. Cio C-r. iSi. 

•IP, j Show. 106. (fl Cto, Cr.i 130 15Z. 

(A) II. State TiiaJ», 3. {/) 4. State 'A fiah>, 304. 

(c') See xS. £iUt. c. 5. 

pou& 
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1 

poiife its intcreft. As for the old flatus . which Fr wcis Mr 1 *?ynn> 
WlNKiNGTON' cite^, that all pro^xcdiniJ, .tha!! he i v >7 cn* 

’pri’icnt 7 ne 7 ity Wliy niiy nor prt* r.t.r ’7 rh rc be nieanL (’[' oio- 
Icnnnent by the kind's attorney, winch no^hiii-' biw .1:1 ii.to.io.i- 
• tloii ? riie procecdiiiy by ir.»«v ’naiio.i h I’*' enc ‘i-h ’'Ut v pi.u i.(; '.I, ' ; -’4- (c* 
and therefore is now th-" L’w oi ihe h.-id nehit c. ivit created by ' v 
the II. Hen, y.c. in JK(^r\'!'s aiid tlv ;e arc many 

inlbrniatioiw, foine u^y iiUi alion-, .. id (*thei s m natiiiv <Ji a quo war- 
raiAo, So the Ibnuti-S rli.it r.-i:iuiri iidc-imcr^ ruj)p.)]c, tliat 
there vv'cie iiifoimaoons hLroic. As lor mv Lord I hi: f and SeU f'fo. Car. 130, 
(.'A, that \ve>', WAierhva* .111 mf -.mati -n uc 'dd ir' for a 
matter tranfabled in jio'i.imcni ? As to ni\ J>oi:o iJ air's opi- 
nion, 1 am fitre there were iLveral iiiforniari-)os in his (ime ; and he j).^ 
was a vei V < onfcieiUif)U'. man, .*nd if h.e h id thony'it thr.t lihojina- 370. 
tioiis wTre whvdlv unlav/lid, ho vvoeid nia havo lulfar^d tluin ; hut 
indeed,! llave, heard him tt ll tlie olFiceo. ol the cotiif, that the infoi- 
mations Ihcuild not he ve.va'ioes, hn; never tl\:t they WAiO illegal. 

All the lAcoids in nij. Ciuia \* sjr.' icj. uic io m ais atiih. iriues i’or 
us. 


Hot'P, Chief yr^Qice, 'riie mat tor truly f-eioc not (ifa'w great 
difHcult^s for wc ihall iLU-dly now nnpiVaJi die ;!ide(:K nt uj'.al mir 
jiredect flbrs ; it would he aiefl^el; )'joi) ,v\, ! - I . . fn Ln.uu 
andlfdinfu'Ll's infoimation i .A rhejewTrt ie 1 u‘d C '-./..of ! wim would 

I'crtainlv have taken excei' loo' *■ > rh iiifo cnu, th^.v d'loueht 

th.itit did noriie. IVlv I.ord vA.m ']• m ici li am w#>npiaiiKd 
ofthcabufc of ;nf*:nations but i. v n u t!u Wl’ * enJ iwi’ul. /Vs 
to the ibitute 0 / i 7. e. J no ao' liumk tnat i m. ‘ taj; • 

CHAMBER was ft ii;> ti. ), bee 'V e ar li' ton'm'^n -‘'v ; uid U) 
informations n> teat cour* .nd (''J'em weie ... iht • .Jin ■' sj ! iw So 
* notwithilanibug the reive .jt i i. //r/z. y. e. ]. by dv 1. , S. 

c. 6. yet afterw.irds the uatut' y;Z. j'A./. v . (). 0} MaiolMi.iace, 
ilippofe'', tiiat infinn.inons f[il} !. v ; ...v! li it had h^; n a ik w ihing, 
that ifatiUe woiiltl Irivo faul, (h.U ilv :e Ihall b ' ao. mb'i L.iUon i -r 
that crime, and not that it luaii bo punille^ii b, inf 'rn-. nion, vvlm Ii 
fii[)pofes iiifoi rnatiin’is to lie. ^ .lU coiiid n.v:‘r ii’ov . to eualh an 
inj'ormatinii ag.unli tHK A'r'i'omXRv, but an melt, yiw mev. 

A man may make a better ar jiiiiunt aj-omt wi :, 'e oj tn'jiury .aid 
nciuHrials than againlt injlrnatio.i:. 


1 n; I ly. 186^ 

3Zf). 


C, II ill. 14. 27 .Q. 


• [ 4 '''+ ] 


Dolben, 'Jujlhr, 'riieie wa:- an info’'niat.ori again!!: 
PlowdctuC J, Vvsho was a le.irncd man and a great l.o.v/er ; and if he* 
had thought iiilurm.itlons lil'-gag he vV(;uld coriain.'y liave taken 
advantage of it. I confjic., t.'ia*- m that long iiitcr a! c-f i;aiii«u.icnt> 
vsuiich Sir Francis AVinnj .vcton menuon.s, hoiw^'on the ffrh 
and the i’lxtccnth ol Charfc^ th: Firjiy there were mor'^ n'r' guhi.'im.A 
committed in this coinr than ever v/cre before, 'rnen the buh- 
JBds ofy/;//v-7/j.;;z/ V vvas iranLd.d in this court {^/). 


(<rf) Str Harupdt-n'. cn-, i. SwrcTr; 

Thff' 


(a) II. State Tr.Js, w,t. 
li) Cry. Car 151 
(0 



Pr'YNN"! 
Cas z. 

1. Saund. 301, 
302. 

£. Mod. 12!?. 

332 . 


Trinity Term, 2. William & Mary, In B. R. 

f 

The next I'crni this qiicftion was movcJ again (tf). ^ 

Holt, Chufjn/ilce, Infl^jrmations were at common law, and 
V‘ It.'.tnt's do hippjft; : the court of star-chamdkr v/as 
^ y, becaiifc the crimes were piinifhablc here. But a 

/’imiltcd in Tork cannot be puniflied here by indict^ ^ 
uLCff , :oi it cannot he removed out of the coiniry, wheie all 
indiclm'‘nts mu t lu laid therrh'rc it is only punlfhable here by 
infjnnfitlon,' In llie Imtries there are informations for 

pcrjiiiies and in rnfions a" a id :he bailitl' of IFrjimin/icr and 
keeper of the GauL'rjfc (hj^ ajid y^t there aic no olTiceis gf the 
couit. 

Aj.l thk Co(TRr wviv (;f opinir.n. (hat :.‘fGrw<ilhny lay at 
com I non LasV. 

And fee I. SiiIL that wheutei a mutter concerns the 

public govei nniciif, and no [lailieaiai pe hai j'. intnlid to ci:i aitioHy 
there an hiforinatinn \vj\ lit, 

(ti) Sir R.iit'.o!<^rrvwSl).T,\(.i u,’‘p (' f.j'i- "i Ir, ^ \ ,1^ ^Ivcn for t!ie 

pauvl to .11 gut t K 't to inioi . MV.' — tlie iMidtl aigumoit i, 
matjon on tlic* partol t'lc ( I'ut 1, > s '!•' i <■>. U) i: s 

loaned on the ctu'.i hd. te 


A TARLK 



A 


T A B ■ L E 
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* 

PRINCIPAL MATTERS 

CONTAINED IN 'nit: 

F I F T H VOLUME. 


A. 

A h A T £ M E N T, 

I. TN whac cafe an avowry may he 
X ahaicil,thougli alter verdict, 

•I'. Evans, 29 

n. Abatement of the writ by mifnomcr 
in the addition of a new diiMiuy, Eix 
<*/. Uijhnp of CbeJIer, 

3. A plea beginning in bar, and con- 
cliAiing in abatement, is good, Leev. 
Barnes, 145, 146 

4» Wlier^ the defendant may plead in 
abatement to the declaration, and 
jwhci^ not, Lee 'V. Lames, 1^4 

5, Bowyer '-u. Cock ^ 146 

^ ACCEPTANCE. 

1. Acceptance of a tiling in fatisfai^ion 
may be traverfed, and ib may the giv- 
ing, Young RuJd, iG 


z. Acceptance of IbT pounds in fatlf- 
/.'iCt’uri of wages jdcaded, 'E ay lor t.*, 

13$ 

3. A ndi;n):ition to a proftor docs not 
n.dkc liic church '’nid wnliout the ac- 
cept ai.cc ot the btlhop, Su/ulcrs as, 
O.vtn, 38^1 

•ACTION ON THE CASE. , 

I. An adtinn on t/.c cafe againft a com-* 
van ru- /\i r upon toe cullorii ot Eng/a/jf 
and froury, rn.’iy l)e joined in tiie lame 
dcclaiaticii, LKiijlon v» 'janj'&n, 91 

2* An a»!Vioii on the cafe againll the de- 
fi'nda'ic for negligently keeping hi* 
lire, JicUl gooci, iliough the declara- 
t oil vvr.s uncertain, Liitletosi Cole^ 

i8l 

3. An acllon on tlie cafe for diverting li 
water -‘’ourfe runnhie to a mill of which 
the plamctlf wa*! leiied according to thf; 
cuitom ul the place, is good, PCuhardi 
V. Ill II , 2 qS 

4. Atx 



A TABLE or PRINCIPAL MATTERS. 


An a(5\ion r^n the cafi’ fi ^Z- 

fumpi w’rr o.-i u.jt.hh'm fuptr 

Ja ap'itfnpju i-, aficr verdict, 

C jl( hi. it , - 7 y . A 0 ’ 3 c6 

/\n aci on ' ' enf* wil! t ot fie 
aonipri til-; j-o ! p.i ! ’ iof 0i ' ioi'j of a 
Ict'ci ii; ivi.i .: .wi. ..11 V.A jliLo .cT bill, 
] .ane ^v. Cott>r\ ^ 

6 . An a(‘li"i:i nu i!io caT- ii-’s fut rra’ a- 
onfly inju'bii;; I'-c pl.iln.h a: t’ c 
afii/cs, i'iUi / t'. ‘4 

y. An .T<^tion ci' 'l.c c f: v :i! . -‘i ’ c f.T 
Ic in-laioiM \‘, > 'rj Iprl:’''. '■! a ’■•aJet- 
flian, \ fZ, “ Jj'i i.re r : r "* 'i i oL 
alleJgc'i ip rn.i vvi-c..iu. »ninj. M'. 
trade, I'.M'.r'- ‘t'. , 3 riii 

A D D 1 T [ O N. 

The want of an .i'io'L'i o: t’,-? r;.‘h: 
name of dignity .ib.ii b die Wni, /d’v 
•i;. lit /hop oj Chefier^ '^ux 

A D M I N I d T R AT <) R n 
AD Ml N [i AT \ O' . 

iSV r I' I A \ i) \ Mi s. 

i. An aJininiflrati'r may be coinyelp'J 

by the //j;'/ ; i.i.o/ to e^^lubit an in- 
ventory, but .in executor cannot. Pa t 
fU. Smithf ^4 7 

t. One admlniflration ni.ay be granted by 
THF. KifHon, and, at the {arriv? tin. e, 
another by r h k peculiar, Oh. A : . 
Su{Ro^.\:, 4.^5 

j. lfaleafebc made fornincty-cight yeara, 

if live To long, and he allign ‘5 tin? 
term to C. who dies intdfaio, the 
gr.intee of the reverfion may enter bc- 
foie adrtiini'b alien, Trc'vihctn Ar- 
Areiusy 3 S 4 

4 . If admlniflration de henii nen^ be 
l.ikcn out, and the gr.intec of the ri*- 
verfion of a term die Icifcd, the mI- 
niinillrator may have a Ipecial aflion 
of trcfpab ; for the term had an t\T- 
illcnce as foon as adminillrntlon was 
granted, P^rtvilian i?, yJttdro-a's, 384 

5 . Adminillration duraute ituncre tetate 

of an executor ccafcs at feventeen ; 
iAiher ci one who is not executor. At- 
kir^vtt If, Qornijhy • 3^3 


A D M I R A L T V. 

Though the goods are lold at land, yrt 
the original caiife on which fetch laic 
did cicpcnd arifing on the fca, gives 
the adinii.ilty junldid’Cn, 141 • 

A D r T T A N C E. 

TliC r.dnd t.ince (>f the for life of 

n j iMie, 1.) ti.c adniiirancc 

of t!u*r* iff t nnuiv. ‘\r y U' arjop ^v. Ahcl^ 

, l^l 

a V o vv a ON. 

j. 'f'hr gra* \ of nn advowfon ns ^7/- 
ii .i, itnf wi’. " it is in 15 vend, 

. . Jjtifrp a ( '^'■jtery C98 

%. An .-.dvowfon, though vonfcfled in tirt 
pic.n.ing to be cr.cc in j hl 
vi’t tin plijniiff mull at a tiiai giv/^ 
^cvultnce to llicw it was fo, kex 
<j. Ji’r^jGtSy 33/ 

A L I M O N Y. 

A hufbaty] cannot rrle.afe cojls allowed 
by tb? fpintu.d cou]t to hci v, ife in sl 
lull ihf’e ^'0: Lhdn,b yh/,e 'U. 

^ 7 X 

A M E X D iM T. N T. 

1. An .I'l'icr ^ment ina> be made in the 
miry { i jndginciit where it the inJil 
of li u Cv-iin, but not in another Term, 
H entnijorib -^j. Hui/jinJ, 148 

M [udgn'ient be entered on a warrant 
OJ .'iifor.uy, and a bta/rc left to inftre 
t!..^ oiLintum of damages, the Court 
will net li’.fter the judgment to be 


a KKf 

,J.J ; 

after a 

].P 

» ;; 

of nineteen 

) ( ai.- 


v. 

su. 


ojjordy^ 71 

, Jut. 

..:a not amenc 

table 

'9 

2 I 1 

'i h 

’ ;<’c< 

■rJ of 



•^vl may be 


deU b 

V r H 

R Oi. 

I , 

but the d 7 ~ 


’as ui 

uft be 

r.gi 

U, 

i'darttn ‘L*. 

ivio' ‘ 

d » 




2 12 

. Wiv 

' re a ( 

l‘''c’aration c 

Iciffment fliall 

be £ 

iiC licli. 

d, PtiUtflOTl 


U' at burton y 


33 a 

6. fl ir.niu6lion be riylit to a cur/itor, 
and lie millakc or omit lomcthing, it 
is amendable, IPalk^r Slacklcej 1 7 

7* Aaend^ 
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jf. Amendments are always made to lap- 
port judgments, and not to fci ihcrn 
afide, // aiJi^r -v, SlacUoe, 69 

S. Where the record of v'/t p-h/s and 
jurata differ in the day, the defendant 
cannot take advantage of it after a 
verdidff ^ddi^v^ion 'V. Oakley^ 39S 

g. Where the nljl p)ius roll fliall not be 
amended by the plea roll, Jd.Lngtcn 
'V* Oakley^ 399 

* A M E F. C I A M E N T. 

3, Where a double amerciament io good, 
where not good, Cerrard v*. Uerrurdj 

2. .Dillrefs may he takpn for an aincr- 
ciament in a court-Ieet without allcvlg- 
ing piefcription, FUtchei' 

117 

ANNUITY. 

Debi will not lie for an annuity, Dazis 
Speed, — Sed ([u. 143 

APPEAL- 

I. Where an act of parliament gives an 
appeal, the faH as well at* ihe htw is 
to be rc-examined, BreeJo/: -l'. G'// 7 , 

2^4 

Z. But that mull be the laft refort, for 
the court of king’s bench may compel 
the juIlicLij to execute their power, but 
they cannot reform their judgment, 
Bresdon ‘l\ Gill, 75 

APPRENTICE. 

I, apprentice may have a inandcunus 
to compel the mayor of the place in 
which he is intitlcd to his freedom by 
fervitijde to admit him thereto, Rcw. 
Mayor of Lintoln, 402 

2*. An order of feflions to difeharge an 
apprentice Uom his inajler virtually dif- 
charges the mafler from tht: covenants 
of the indenture, Rex Gaieley, 140 

3. Thefeffions, under 5. Elix., c.4. can- 
not difeharge an apprentice from his 
inajler, if not bound 10 one of the 
trades mentioned in the flalutc, Rex 
(V. Gaieley^ 


arbitrator. 

If one nnticr in difterence be fub« 
mitred to arbitiators fo ns they mako 
their award by fucli a tinu*, or ellc to 
the umpirage of fuch »)Crfon as they 
chifle. and iliey chufe a parlon who 
ie^u^c^ to they may cliufe another, 
foi their autlipiuy is not executed for 
an incffedual choic Tippet nj. Eyres, 

457 

A T T A I N D E R. 

Upon reverfal of tli'^ att dnder, there !• 
no reliitutuai of the money which tho' 
kihp^ ri'Ceived by viiiuc of fuch at- 
tamder, C.if, 49. 69 

A T T O R N E Y. 

1. An action lies againlf an attorney fo^ 

appearing \/iiliout a wan ant, idj 

2. Aicorney of the (ornrnon pleas may 

plead hi*, privilege, though he is id 
cu/lnjy (^{ i},c in,iinial of the kiiig^s 
bciiCh, J itUy V. Bihiincr, 3^^ 

A V O W R Y. 

1. A uop4ircenor cannot avonu fingly for 

a inoi( ty of the iciu before partition, 
Stru.rjin -i/. 1^^ 

2. In wliat rafe an avowry is abateablc 
after verdRt, ll ard Evans, 2f 

3. Cognizance made for all the matter, 

and jiilfific'iticn only for pait, is not 
good, fuinjun *£/. Adams, yy 

4. If one j^'iiu tenant avow in his own 

right, without making cognizance as 
bailiff to the icrt, it is had, Pullen -i/. 
Palmer I 

5. If a defendant avow the taking for 

rent arrear, it is fufricienr to Ly that 
Jic \w^s Jt /Jed, without fa}ing of what 
cilate, Pullen v. Palmer, 131 

0 . Avowry need not be fo certain as a 
declaration, Piccards -v^Goi nfouh, 364 

7. In an avowry far rent, though fome 
is due, and fome not, ilie avowry mull 
be abated, Piccards 'U, Cernfortb, 36S 

8. In an avowry for fenuices, he muft 
make out his title in omnibus, becaufe 
the plaintiff in replevin is to have a 
setiiJ'n/ a«d if found for the avowant, 

4 
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;t nil! be a perpetual charge Om t!ie 
land, Rlccanlt <ij. Comfort 36^ 
Damages in avowry are nor given in 
refped of the rent l(;r u liicli the dlllrefs 
was made, bm lor talcing the oittle, 

Kiccards Cojnjd th, 

A U T n O R T T Y. 

!^ee Sr.Soiu.vs 3, n. Umimiu i. 


E. 

B A I L. 

j. Bail not to be taken in manfhnghter 
, till after clergy had, Reic r,Kcat, 

Bail taken in inmder by the Icing^s 
bench in a particular cnle. Mi i. Bar- 
ney's Cafe^ 323 

t. Bur denied in another c.iie, Captain 
Kirk's 6 v;-. 4,5 

4. If comniJD bail be mt TiivnI by the 

defendant in eight aftei the 

retain of the proccA, the (h.fendants 
fbrJcit five pcMinds, foi w hich foi feiiuie 
the CouiL may give judgment upon a 
motion, JnonytnouSi ?92 

5. 1 he bail brought a writ of enc i, 
A'* well upon the original jud ’m- i.i .r. 
i>n the judgment againil theinlelv i s (;n 
fire fu^i n \ it was cjii allied, b e.ii;rv 

they arc not partiei> to flib ougn-ah 


judgment, Bri^'oua j 

. Du, by 

y)l 

B A N K R U 

P T S. 


Affignees of bankrupts may bring 

'Clions 

vvitnuut giving the party notice 

ol the 

aflignincii:, L inner 

id .//. 't 

Vlr 


BARON S. 

1. The ancient way of baitov , 

and what a banniy js by law, Cci, 

<v. CjLi'ia'd, (jy 

2. The or cayiral mnnhon houf'e 

of a partlc'dai f.iinily, akhou'^'n it has 
been in il.cir paaTcilion b. yo»ui tl*e lime 
of legal memory, is not t eu verted in,'o 
eaput h ivoiuie by the ptnullor I'Ciiig 
created a lc rj, Gorard c .Gjtrardf ; 


BASTARDY. 


I. Tf the parifli of J. procure a female 
pirilhioner to be delivered ^hajlard 
CnU in the parilh of B, an order cf 
7 Linn, ul nnift ihire, liiat flie was a pa- 
liihu ncr of the parifli of y/. at the time 
flie was delivered, Rex Ltfey^ 20\ 


2. An Older for the maintenance of a 
I’Lijlard child born of a married 'ujomo.n 
raufl fliew that the huiband had no 
acct’jj ylii/u. 'Spence y 


BAR R E T R Y. 

On an indldmcntoi l.erretry, the defend- 
ant mull h.ive a no:c Oi i particulars, 
that he m*.y Icnow to what to anfwcr,*' 
Rtx ‘V, Gto ae, I 


BILL OF EXCHANGE. 


I. d'o an action on the cafe on a bill of 
exchange, a plea that he gtivc a hand 
in diicliarge of the hilly is bad ; for it 
amounts to the general ifTue, Hach^ 
Jl'av^ Ch'ke, 314 ^ 


. Adion on a bill of exchange, without 

f n \ 1 n g t cm vi erti am # babstiSy is good, 
ll ool ail *v. Yuurgy 3^7 


B O N D. 

1. Where an infcnfilile word in the obli- 

gation 111 ill nialie it \oid, where not, 
C/ uni LUi l( -V, ( h unjuale, 2 8 1 

2. \\b'uTc an impoflible date fliall makie 
it void, C'Hmv'Lil V. Grii.jdalcy 28^ 


h Y E - L A \V. 

A bvC-L.w to coniine one to take the 
iieedomnf 'jonJon ii'i a particular com- 
pany, txclulive of .ill the reft, is nor 
good, e ‘u’. Grtjiourty 106 

. A pc’n.at\ ,'i\iv be irnrofed for breach 
of a bye-iaw, 10 be levied by difiref?, 
but he cai.r.oi he cc'mmitted for dif- 
c)be\i''g it, Co"ipa/,j -f C miners ‘c/. 
Ch.C, 157 

. A tine ly be fet, and an action of 
delu bi .■ight to recover it. Company 
cj Cbi ke , l 

. A I'-o-' er to .>1 .ke bye laws i> included 
Mcitiy m the very aCt tif in^ciporatioji, 
Ctry rj London I aoatri , 43<^' 

5. Bye-lawi 
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5. Dye- laws, where eocJ, where pc^ 

Euhiijfon ‘i», urfy 1 j.i. 

6 , A b)'e-law tiiailc b/ the env of /. v- 

“ Tiiat every perton uiinvr tJu* 
occupar’u:n of malic aad dar.c'.n;^ 
withii, che city, and who fiiill be 
** inti' led tutltc tri-eJom by patrimony 
** o- lorvitudf, i:ri!l at Lite next court 
after notice i^lr i", freedom in 
** the Go7np.vjy ot Mujuians oa p iin (jf 
forrei'-ing ten pounds tor evc'v oF- 
** fence,” is a void L))c-lavV, k^.hm- 
Jon ‘-j, Ctc/LOutij 104 


c. 

C A P I A S. 

1. ThefiJ/i//7r py (7 f ne triht'n away by fta- 

tutc 5. 6 and ihe tec ot 6s. Sd, 

f;iven for it, on I'rMiini^ jud'^rnenr in 
irefp.if:, ejectment, allhuk, or fake 
imprifonment, 

2. An ai^tion ui deb^ lies apainfl a fiieriff 

for ruiferinp ai cCanr from a c.^pnis 
uilu'^ ^ l/'c \ ' . Da v:j\)n. Z 1 0 

C A R R 1 E R. 

y'roT/trand r r/'" b nuj^hl :i;iain^' a carrier 
may be joirn fhihcn \'Jiinicn, ( j r 

C H U P C H ;v A K t) E N. 

i\I \ . Jt \ Ml S o. 

1. A churc'nw'arden 's a temporal ofiiccr, 

and a m will lie to the ar^ hJea- 

cep to fv\cai bim, Ri'X>L\Rui^ 

2. Chu'chvvardens nr- not acoipoiu.on 
With, ut the parlon, Cox cn 

. y )3 

^ CLERK OF THE PEACE. 

The (tarute of t. If ’ill. L" A/./rv, c. 2/, 
makes no alteration in liie conliitucnt 
part, but in the qualirieati ri ot the 
pe’fon, and dur.ition of his elbitr, 
t'au 'Utirs 0 .Ki.i, ^ 

C O M M 1 r M E N T. 

2 . A commitment for a fine, upon a 
return to an tj 6 cas cerpus, it appeared 


to be to fht' gador of NeWC. ATE, 
it fl»ould be to “ the Jherrfff Rr.x <i\ 

IQ. 21 

2. A, ^re» in.’in of Lduohn mny be com* 
nil;:,;d by ihc court of aldermen for 
nonpayment of n fine impofed on him 
'■ I not takiiii; uj^ his livery, CiarDs 
Ca 

3. A comrniimcnt bv' ^ fcrelcry of flate 
is ni't i?cod, hut by thr* privy-council 
it ;.s ^oed, k 'x 'C. KenJal and Rce^ 

81 

4. Where it mult lie pnnn oath, and where 
it miiy be othcrwilc^ Rex 'V» Kendal^ 

81. 84 

5. ('ommitmci tfor nfUlIin >• one ro cfcapc 

u no u 's in me cullody of a iiicfien^cr 
fo. i.igh n.-afoii, wlihout f*!)inj; what 
IptvU:. cf k.x 'V. Kcndaf and 

t-'-r. 8 j 

(). A coirrrjtincr.t lill he p.y a Turn ol 
money'' is ^4000, .V.' 'fdufv, LottalU 

296 

7. A coi.ifi.itnient “ ti'I be conform 10 

the aulhoiiiy (d eomiiiifiioi.ci sof bank- 
rupt. s” IS not godd, JJyaciy 309 

8. Rei jrn to a (ommitment by commif- 
1 juI)c-> of bankrupts lu hi void, becaufc 
they tk'] nor reiuin ilie inicrroparorie^ 
winchiiiCQ h.'ii j ,j eparcfj and lendercd-to 
him ready drawn, Cre^ory's Cafe, 368 

9. It is incident to a court of record CO 
commit fiT a contempt, P intaers Com^ 
p>inj -ro (fife, 

10 ;f:he Cv.urtof a:d< i rnenof/.o;,Y^«com. 
mit one for a contempt fo.- not taking 
on join theiivery, itou^^ht lo be to the 
flieiiii, I miners puny -v* Clei ke^ 162 

C' O \\ M O N, 

1. Tenants in common cannot join in an 

action, Rex -v. Clujier, j ^ 

2. Tenants in common cannot make joint 

cognizance in replevin, Evans,. 

3. Tenants In common may join in an 
avowry iov (Um:,ige /rajant, and Jikewife 
for a trelpaE, Pf ard ‘v, E^vans, 2y 

O N T I N U A N D O, 

Trefpafs rorbieakingthe plaintiff’s houfe, 

and uking his com, with a continuando 

of 



A TABLE OF PRINCIPAL MATTERS. 


of ihs whole ticf^)nL for a nicnth, is 
good, WiIJqh llovjanly I79 


CONSTABLE. 

5'/'«-Noricfc I. 

Anindiflment loi refiifing the otfico of 
coiilhiblt; ought to (hew ;iiat the de- 
fendant was choLnhy lutficicnt auti.o- 

rity, Rc^ ‘J, tJurpur, i/y 

2 . A coitrf Uet mav let a fine on a con lia- 
ble, hut ihe ji'fjiuns cannot, Anonyiiv. sy 

In what cak* tnlice is necella ry to be 
given to a conilablc chokn a: a court 
Jeetj Rex “v, llatpuj', 96 

ij.. See alio Flctch.r nj, Ihgram^ 1:9 

j. An avowry ior an ain< '.ciament for n- t 
taking the* oath of cf^nlUMc mult Ihcw 
befoie whom /L oath was ordered to 
betaken, kuliho •'U. Ingram ^ 129 

6. An iiclion will lie againk a conllable * 
for qu irtering loldieii at an houfe at 
Tunbrifigc Wcllss though people usually 
lodge ai'd have llablcb fur horfes there ; 
becauh' it is neither a (o.vunon inn or an 
filehouje, Faikhoujc ‘h, Forjier^ 429 

CONSIDERATION. 

An a^Iion on the cukoai of merchants 
is good, thou, :h there is nocoi.hdLi atuv.i 
<;ycrred, WcoL'i/ ‘j, I'oun^^f 367 

CONSPIRACY. 

K 

If aatri/of cta^C.rary h.' .'rai: l\ run, and 
one is .HqulLteU, the vcidiK't i, ! .ji, st :j 
declaiatioii, KiyiL) ts . •//, : j j . pj/ 

C O P A R C r: N E R. 

One copaict'iicr canm t avow bn* a jiioicly 
of the rent l;etoic paiiuion made, 
8 ieii?nan nj, 141 


C O P Y H O T. D. 

1. Copjhold cn:inot priL by deed, l.ove- 
tiuy o, 

2. A copyliold cannot be farrendcred at 
a day to C(ane, Lt'rAj -I/. Rract^, 267 

3. 'j'ee a(lmit^a^ce cd a tenant for life is 
the adinitiai ce of him in remaif»dtr, 
fVajlp hdly 


4. Whether copyhold lands are demefner 
of a manor, Loojcdaj 'V, IVmtcr^ 244. 

37 ^ 


COSTS. 

^C£ Kpror 7, KaI CuTION 3. 

f. If cofts be allowed to a feme covert in 
th * fpiritual court on a lenience for 
alliuony, the huJband cannot rclcafc 
them. Chamber iui, 'I z.'. Heivfcn^ 71 

2. Iri trefpafs for [freaking his clofe^and 

fall no more colis than damages, but 
tor ploughuii the Jot I full cofts, Reyiiolds 
'V. Ojhjinut t 74 

3. In irclpafs for breaking and entering 

rhe plaintill’s clofc, ano cutting dowf\ 
his corn, there Ihill be no more 
than oanidges, unlefs the judge certify 
under 22. & 23. Car. 2. c. 9. that the 
freehold or title was in qutiUun, 
Blanchfy Fry, 315 

4. If by a private adl of parliament it is 

enabled, that where the damages do not 
exceed forty (liillings the plaintiff Ibali 
have no judgment, but the defendant 
lliall have colls, and a judgment is 
given, with thirty fl'.illings damages, the 
defendant Hiall have no colU, becaufe 
the juJi^e of theinfeiior court ought 
to have direded the jury to find for the 
dcleiidanc, AnunynuuSy 36 jr 

5 . A wr i; of error on a judgment in Ireland 
aliirnied here in B. R canne: be exe- 
cuLcd here for colls, Coote st/. Lynch ^ 

421 


COVE N A N T. 

I. In on avlliun of covenant for convey* 
ing lauds to a man and his afligns, a 
br< ach alhgned that he did not cbnvey 
U; h<m without meniioning his afligns, 
is good, v'\i!h bharp, I 33 

3. Oa a covenant to pay rent, the breach 
was ailigncd for nOn-paymentof certain 
fums, and the whole did not amount IQ 
fo much as demanded, yet damages 
was given f«/r lo much as was proved, 
l^hiKtuies ^v. Jjhji eld, 2 1 3 

3. A covenant to pa> lo much a chaldron 
for all coals laden liihvi at NenjjcaJtl^ 
or on the Ri\,cr 'Fy\c-, breach that they 
vV(?re laden infra pomm di hnjtouih^ 
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but doth not fay the Rizer Tyney not 

good, Todiiard ‘V* MidJlctojtt 352 

COUNTY PALATINE, 
Pica to (he jurlfdiftion of a county pala- 
tine, how to be pleaded, -c-. 

Upeedy 144. 

COURT L E E T. 

!• An avowry for an amerciament in a 
court Icet for not accepting the o. ice of 
cdndabic, mult llu-vy that part / hnd 
jpti\.iul of iiii> election, 

^V. JngrLl}..y I 

: 3 . idlit'Vi t'y 'A'hether the Ictl of a Ip ■; ( pm, 
ivichoiit a o. 1 

for aiw v!<:' t !air:n \ i ’ ■7 . 



I). 


D A M G 

i' d . 


j Damage^ c.ir.not hi- 

1 i. .. uverM!. 

1 01 Ml 

.M-ljcjM or trcIp.L for . 

il t h ll C to 

C'JIPL*, 

AI a. Entity 


2>i() 

'i. In .vherp : 

',0 b real I 

1 C s 'i ; 

Ml’p^nc'd, .iii-j of^' 'll, 

f. 1 c* llli.tj' 

< !•- 

tjtt, Liu [)1 iiiiDM IN. 

ill J.‘. f 1'. 

:ij* ‘ r. 

Ru^aidj ‘V, Lr/ , 


H.o 

D d 

b: 


i. If thr da'c (d -■ 1 I’d 

i c i.'MO.d’ 

'.riie ii 

tiic bend vui. 


til 

Ui‘U7, /ilult , 


2SZ' 

2 . If ihe yca» of I- In 

ig Ih' liHT.* 

)il ble; 

yet if ilie VC. r ol » iic 

1 ord li fj 

gni K 

is ^ood, Lrum'a.cil z'. 

LN u 'yi-nlcy 

.Ss 

^ DEB d 



See Bvfc-L..' 




l/Diht or detinue will lie lor poodt: for- 
feited by ad of pariiaineijt, RoL^iti 
fu* U'ltheredy 193 

In debt on a bond ag.iinft ar if 
the defendant plead riens fer diftenty'^ 
a rcnlication that he had landb aiid te- 
nements by dilcenibeforc the exhibit- 
ing the bill from which the debt afore- 
Vti. V. 


faid might have been fatLfied, con- 
cluding with a ‘verification^ is good 
within the flatutc 3. & 4. Will. U 
i\iary, c. 14. Redjha^w 'V, tlfjier, 123 

3. Debt for rent dueatfevcral times, if in 
cailing up the whole it appear that 
tlie yh-intilF had declared for mora 
•’•an w.iN due, yet he may recover for 
rcfdue, T/j waits ‘u, /IjhJreldy 214. 

4. Debt by a common informer on a penal 

llatuic niufl be bi ought in the count/ 
W! ere tiR' cflcf.ee was committed, 
i\t . » nLaf.i ‘-j . L un, 22 ^ 

/)c bion the fLiuLcfjrnotappearlngand 
picjcg . vu!<. ICC at the ai/izcs, Maddi* 

j.n .T -K, 355 

5. i)( bt w'lll net li* !•)»■ neney wen 

.n pi.ir, lt\uLi'r V. kt'alker^ 13 

‘j/." . » nuM a jTiayor for a f.jlf seturnof 

. I. cii ixjr o: pir'iirneutj S'Jnis v- 

312 

j ix, ■'cc coDiniilioncrs of 
LM t'lM'',' v.uh'/'i la/i' '' tht’y grive 
r tj' c 'n l ie u'J n<i]i t of the alh'^n- 
'.n' ru, }ot.\ 1 444 

I'cbi b>r afallc return i-f a member 10 
]‘.irhaM.cr»c, iscui^ 'V. Mauduity ^iz 

J) h E R - S T EALING. 

I i. iiv !ui.ir,-ri thereon though it do not 
a; wlicthci on confcfl^on or evi- 
0’.i;ce, yet it is good, 447 

2. .\ pr( 1 eution for deer-ftcaling niuft 
le cuinnienccd within twelve Junar 
months, i?t#r 'V. Reckham, 32 1 

D E M E S N E S. 

The der.te/r a of a manor deferibed, Lovi» 

daj IVinUTy 245 

DEMURRER, 

I* Spcci vl demurrer to an inckhifatui 
tiyufnpjiiy l.ewves zk VernurJy 131 

2. AO caufe of dc iurrer where fpecial 

n liter is i IcpaK-d amounting to the 
general iff cj A'^onymouSy j8 

3. After joinder indemu<rer, the party 

c,:ri’:ot n.nve it and plead the general 
ifi'ue, Avery mous, z8 


2 


DETINUE. 
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DETINUE. 

AnaAionof dttinuemW lie forgoods for- 
feited by aAof parliament, Roberts v. 
Withered y 1 93 

DEVISE. 

X . A devife of the renti and profits paffes 
the land, South v. Allen, 102 

2. A devife of rents and profits to the 

wife, to be paid by lii^ executors, i ^ a 
devife to them in trufi for the wire, 
Bujh u 'liltn^ t-'J 

3. A devife tint his executors ihaP have 
the werfighi and dn'K'^ of ios lands, 
paffes no intcred, Sou^h <1^, Allen^ 

If a devile be iha^ iliO ovtrlcor o, 1..:, 
will fliall receive, fet, and icr, for in. 
fon, he cannot, by theie wuids, make 
a Icafc for years, ihtl, 

5. A devife that the mothf’r ll; ill take fit 

profits till the fon Is of a - v, ij She 
afterwards iiiarru s, .a.J d;*;*; b* f. ;c 
her fon come ol the huliMmi 

fhall not lake th ' piofo'., 

no interell paiTjd by tni. dcv.iL to 
his wife, South 'V. A lien y lor 

6. Where there flnll lie a devilc by 

plicati )n, wheic n^t, k .*, le i 

7. A devife to It'ilin'.fn for life, th* n oj 

iV. arid his h-drs, and it he die w- 
heirs of his body tiv'u to II. i li^ i-, ,01 
cilcite-taii in *V. Lct^i' A race, ?bj 

D I S C O N T 1 N U A N C H:. 

AplainlifK cannot di/CLVitinuc his adion af- 
ter a vcrdidl ; but if he does not like 'bs 
damages he may do It after a Ij -ji.’..! 
verdift argued at bar, tpid ifu r demur^ 
rer joined, but not after it argued, 
Keate a/. Barker, % 

DISTRESS. 

I. If a corporation be intitlcd to toll of 
fivcpcnce a chaldron on all coals fiiip- 
ped at a certain port, the tacUe of the 
fhip on which fuch coals are laden, or 
the coals, may be difirained, at the 
eledlion of the party, for the non-pay- 
ment of the toll, yinkt'Jhus *1,’- hh- 
den, 559 

a. What things arc privileged from dif- 
irefs, Hbid. 


3. On a difirefs for fome rcntfdue, and 
fome not due, if the diftrefs be refeued 
the plaintiff fhall never recover dama- 
ges for that which is not due, being 
refeued, Riccards -v. Cornforth, 36b 

D O W E R. 

Whether a woman fhall be endowed of 
any part oftli it which is caput baroni^, 
QctrarJ s . Gtnunl, by 

E. 

F.CCLFSfASTICAE COURT. 

1. Tn what cafes tl.e ecclefiafiical crurL 
may be proiiiblfed, though they have 
c'^l.^ni2ancc or the principal matter, 
(Ihumbcrlain ^v. Hen.vfhn, 

jt 'i he court of king^ bench will prohi- 
bit a but tiicic forproiTlois feet, John- 

!(• » 't) , iet t f 2/^2 

1^: N (lU I R y. 

he omiiiF n of tljp jury to enquire of 
.r.tA -i' , on a nonfuit in leplcvin may 
2 1..;, pli d Dy a writ of enquiry, /far* 
court y. lleckcs, 77 

1 in icplc vn.', if the defendant jufilfy as 
oierfecrol the pof<r LiiidtT 43. pjiz 
c. z. and the plaintiil nonfuited, ihc 
iii^y may an*, fs riic damages, or if they 
mil lo to do the Court will grant a 
lit ot enquiry, Ihibert nj, ITulhs, 

1 

K R R O R. 

ji. A writ of error will not lie on an award 
of e.vccuiion on a fare facias, tlartop 
V. liolt, ^ 230 

2. An error to reverfe a fine, if one of the 

part es to the fine be left ou(f‘ of the 
writ of error, it cannot be quafhed for 
that rcafon, but it may be difeonti- 
nued, though that is fcldom done, 
iriei church Majelcy, 67 

3 No cofis in a w rit of error on a rever- 
fal ; it is only when it is tn dilatione 
cxccutionh, 67 

4. Error 
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4 c Error on a judgment in B.R. pending 
in the exchequer chamber may be 
pleaded in abaiemcnt to an action of 
debt on that judgment, 

5. In a writ of error if all the parties to 

the firfl judgment d;J nut join, it is 
amendable, 69 

6. for nT-thn.t'*'* being a 
mirtake in the jedgnietu nielf (.n a writ 
of error brougiii, is not fatal. Red- 

nAJO''d qj. Co 7 vii’^ ^2^ 

?.lfb eforc the record certiriedoncof the 
plaiiiiiffb in error die, it iiiiill be fug- 
gedcil on the loll, and cvfiULkin 
prayed agaiiill the iuivivor'., BiutP 

, , 33X 

4 

R S C A P R. 

5. Debt, and not criie, ];-s aga'''.j> a 
fhorlff foi the clenjjc of a perfon taken 
on a I (pf is I K't vviihour conti 

Tiling the proce' , for lit ib di he in 
execution at tin* lult ui the paiiy, 
U'd/e 'i'» Dai;tj''Uy 20Z 

2 . If debt on an cfcap.,- .'iftei commitment, 
and do not conclude / p^/e/ per 

rec'jtdjKiy It ij niatti r of fuim, 
// ft s '"o. Ry ' '' y f , 

In debt on eft aye clic ftpyilf lb ill not 
lake nde:" of an erremeoas pro- 
tcls, 0</i ' o. CLif/i', 

4. Ciaolcr, as well ai. flicrin, b anfvvei- 
aldc f^-r an efca^-e, /h\ 416 

E I i) E N C Tv 

.0 PT c.i 

1. If tlcpOiiiio r; b'"* bv a rnavo^ 

Ijpt not in I lie pituoiceoi tin* .lecul' dj 
aiki the witnejb wluo p c tu.jlb dc- 
politions die, they lhall uoi be read 
in cviiience againll ihe ciir bc- 

Caufc he WvTs not prcf^.it v^hv'n they 

. wefc taken before the mayoi, Rca j, 
Paine y I 

2. The examination of as'-itrcR l‘nfore ajuf- 

tice of the pc:icc m..y be given mcvi* 
dcnce at a tiial, 164 

3. Proof of a jointure-deed wbirh was 
loft, was given by nicmoiials that once 
there was fuch a deed, Uames Barley^ $ 

Ca/e, 2JI 


4. Dcpofitlons in one caufe may be given 
in evidence in another, Bath 

t€-Jta, g 

5- A man flood in the pillory, then 
came a general pardon, he was ad-^ 
iniKcd to be an evidence, Rex *u, 
Cinjiy^ 16 

6. After llanding in the pillory for a 

iiielji man may be a witntfs, butfland* 
ing ilicre for V he cannot, bc- 

cuife it is an infanious judgment, Rex 

7. Fui it 15 now fettled, that it is the in-i 

fainy of the tnrjtr, and not the nature 
of the puKJpnicfi! y which dcllroys the 
competency of the offender, Pendock 
'i>, ^l^^^ke?idtr, notis 

ii. Koinicrly perfons conviflcd of petty 
L<tLtn)i i\cre incompetent witnelle^;, 
rdiiiongh they Ind fullered thepunifh- 
jiicni of the law. but now by 3 1 .Gen. 2* 
c }]. no pel !oii lhall bean incompe- 
tent wKsifls by reunion of a convidlion 
of perty Rex nj, Daqis and 

not it 

9. Minutes taken before commiiTioners 
01 e\cifc lhall not be given in evi- 
dence to commiiTioners of appeal* 
where the wunefles arc living, Breeden 

E X C E P T I O N. 

Where an exception Ihill be tacitly in# 
eluded in a law, CV/y vj Lo?idon *Vt^ 

/ 44 1 

m 

EXC H A NG E. 

DcS' wil! not lip on a bill of cxchan£e» 

rl aifiu iyulkcr^ 

EXECUTION- 

1. A flicriir ftiail not take fees for exe- 

cuting the judgment in an inferior • 
court, B)Ocbu,ell i;. Locky py 

2. If one in execution give a warrant of 

attorney when there was not any attor- 
nry prcEnt, it is good to a third per- 
fon, but not to the party himfelf. 

Churchy 'V . Rc£cy 1 44 

3. If a writ oferror be brought on a judg- 
ement in h elands and the judgment af- 
firmed, it muft be executed in Ireland, 

O g a and * 
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FIERI FACIAL. 

See Execution, 


not here, lor cods; Coot v. Lynch , 

4Z£ 

4. If'tvvo fieri faciai*i be delivered to tiie 
Iheriff on the fame day, and he nidkcs 
out a warrant on that ivhich came l.id, 
and executes it by fcliing the g^oods, 
the Tale is good, Smalitomb Buck- 
ingham, 377 

E X C H E Q_U E R. 

1, Power of the court of exchequer over 
the king's treafure. Bunker's 

48 

a. The oath of r h e t r r a *; w e p r , and the 
naturcof his ollke,^‘fl«X£^’i Caje^ 5c. 3 8 

E X E C U T O R. 

1. In debt againll an executrix, a r-ca 
that adminillrativ>n vv:r, c'>'n., • t-d to 

*her, without iraverling tin; ih.e veas 
executrix, is good, i Co 

2 . DifTrrence where the de.h'nuant 1 , bit d 

as executor, and whore Uj a.iiiiLi'itra- 
to r , liow ' fv i’. Co li, : 4 ; 

EXPOSITION 01; V/ORDii. 

1. Where the word 'lc/" inakt. , an 
indidmont uncertaiu, Rc ‘i.S/.Cyc,, 

2 , Where the word “ J’lofiCC* ihall he 

rejecfevl, vV j. i ; L; 

3. Where the word Otdl not 

relate to a time pad, but to the. toco 
of declaring, kk iljo : I •(!<.>.' nr,:, i;,^ 

4, Where a njR.k" Ihall be rej.t'led; 

Ward E'Var'.,^ 7S, 

Same point, LiclCj't u. CCt, 


F, 

F E E S. 

I. Proi^ors fees cannot be recovered In 
the eccleiiaitical court, c\Le.', 

342 

H. Sheriffs fees not allowed for executing 
a judgment obtamed in an inferior 
court. Brock Lock, ^7 


FINE. 

If a hufbanj entitled to be tenant by 
coLirtcfy levy a fine wnh his wife, the 
eftate is cxtinguilhcd, llinchitrJj 

Majtltj, 

FOR G E R Y. 

A pcifon convicted for forgery, piicl 
ILi idiiig in the pillory, cannot bt a 
witncl , \ Davis oi'd Curler ^ 73 

1 O R ivl R D O N. 

Oi’ a !■ o R Ai L DO If in f t >;} . . h'r you mufl 
I'K'v, 'MV the tenant in i.dl is dead* 
v^ithoui illue, as well as ilie ifluc in 
t.'i'!, linhr^i Mrrgdn^ I7 


G. 

Cl A M I N G. 

S>( iJPKl 0. 

. i v of Gaming pleaded, ansi 

kt a w.igc: is vvithni that law, 

B !i i.Lfd-'r, I 

. 1’ Li ''.'II not he for money won at 
fli/. ll ulLn v.Uulheiy 1 

.■ lohahoto a hundied pounds at 
. and diew a liid on a third perlou 
to ..V It, vho accepted it ; an M\o'\ 
V \ } rought ag.iinll the act eptor oa 
lehdal to pay ; not good, but 
’.I .ivj il.itLue of Gaming, . 

than a bundled pounds mud beloil 
n .• I'.crfun, and at o-.e fi'.tipg ; for 
it iv'.lLo{e\e Fell pe I Ions , t ) d m g |j [ one 
t.i.o', it IS n-.-t \<*Khin tiic lUiutc, -aVt/™- 

G A O L E R. 

Sie Escarp.. 

GR \NTS OF THE KING. 

I. Of his revenue on the duty of exGfc, 
EmukcrUCciJt 

VVherc 
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Where a grant of the king may be 
taken to two intents, one gooJ . and 
the other not, it fh.ili ho con/lrued to 
fuch intent as mahci th-" grant gLfd, 
Jvex T. of 

5 . Where his intention a ;'2 eats to nafs 
the thing it fliaJl ])al'j, 50 }, 


II. 

H A r> I' N n IT :m. 

I.«CIaurc ihor v-y Iiiiaioiv 

of tiic iu-Ie, ■ , ’■') 

3. U hr-e tr.e . v il I'.e co.i- 

flriH'd upon the \s fujlo fj {lo^ (<| I’lo 
deed, til; ']'■'/! ii >!■> iif': Mcc u'lii 
tne prciniK‘t,L. '.p' i\ ]>. «'i.. z:)6, 

U AITKAS coil 

I. Vv'hat rernrn miiil he n^ide on it upon 
a conunictncnt, C'j , oy y mnn ( . . 

• 1 ; 

r. il*' T til ' rotuii * d'!- t! .* j'.-. rv 

may lu? n .V'.i, i'., > /> '/. 7 , : 

Tl'e retiM I, ") i /■' ^ ‘ ; mu. I he 

•p o't'ciilaj ' I cci L nn, ( .i,c f,j }.th hi 

r.Boif 85 

li K ! R. 

Where r;/ ;ef a ';:.od j.!',a lor 

ti-e li'.ir, ai;J w lU rc nut, 

II iTN o R i: :d co\' R r. 

Tht lui'i'lM'di cOsU c vva^ u.. 'V'.o out ol 

t’ac coijn y cuuii, //.. ' 7'^^, 

A\'D 

If :i Virr nnover co,R n il.e lAijiinal 
court, pikI ilie iioPua j-i tli -m, 

and Itiil i:u, pucee'o in :h.il t(-uiC 
foi the cods, a‘)d /,/.■// vv 1 , 
he cannot rcR o'c the coil'', CJ a,iJ /- 
latne 'v> llevjoji, 71 

H U N T I N G. 

iV/ Trestacs, 


I. 

r N D I C T M E N T, 

I. A.n inJidment for a 7 niftle 7 ;ieanot't fet* 
ting forth an intention to commit Irea- 
fo^, is good, Rex ^v. Cooper ^ a 07 

An in(in::t:iH-nt for a rfecus and the 
leujtn <j 1 ilie Dicid/F, Sirafigeivay'^i 
c'.-/V, 218 

3. All iiiiSn lmcnt for felling low wines in 
a ceilai. < -> 7 :trayoi jniWiJIi,ftuti 3* 4* 

A J\ AV 1- a'. L{iv:ftici^y 12 

j{^ An liuiietment agiiinll a miller for 
t..L'ng exCLlijve toll not quaflicd, 
I’k-ii it not laid /.vr^/Z, ei o/ieratm 
lor A. /', iio'li not qiKilh indiiRmcnts 
tor i pp; .‘.on 01 extortion, Rlx -v. 

o 

(y. y\;» I'id.t u'j :!'t for a deceit, Rex jj, 

18 

A. inJ./tni' rt ior '’hi'idvlng traitprs 
u !u) ill*' . d no in.omci ot repentance, 

V 'T'. C, ' 365 

7. An iiidi for not waichi'Tg with 
.i 4 i^nllahlc, I\< e v. etanyoyj^ ^93 

9 .. 1 )}c ladls ii^ an indii^imrnt miiil be 
C( I uonly alleJped, Ke Ftlls ^ 414 
(), On an i:idiArn''nt for rufi-iiug one to 
eii ,iju , it niji't apprar t^nr he was 
l.LVwu'ly ccnnin.iu d , 7 v^ . ‘z*. 4^^' 

An in In.'iwK 1! lor a lorperv quailied 

ItJi Line, n Mi'll) , I (’> 7 '. S/u.^ee, i^y 

II. An nuljAni ni idr ixcnfancy lhall not 
iw quj lilted Ivy I of iorm, Rex ' 

• 141 

13 . \n Ir iivTiinei t Tor f-Iling cf earthen 
\va:e 11. i f,.' / ’'rni, ccntiary to the 
d I'liK- I. A ; J‘i;. .'V ]\i.:r. nut good , 
in fclfK-iiS, 145^ 

13. /Ui indiciri' -.t r»e^ at iclA>j,s ayain/l: 
cvciltejs ')i puur fui not acc< lupting, 

Rr < n). i'.' vu;.//-;*, l-^(j ^ 

14. An indhclmci.i he > at fciTiona f t fpeak- 

mg L'Ki['' Mpvibh* words (jf nagillrates, 
AVa R ..u' 1 1 '/, 20 ^ 

15. l^U;:r-L., '.'i hr Cii^^if.ir, the in- 

d vtiiiv nt v'v a ) 1 V, . Ci lej, <v. 

341 • 

16. An in’iRjnLPt arMipil .1 r^^r.dable 

to\ ru-t l-if ,, g on hi.n Rex 

96 

G ; ; IN, . 
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INDUCEMENJ'. 

Inducement in pleading is but matt'-r rf 
/orm, and not m.itcri.il, 

BriggSy q 

INFANT. 

|. If an infant appear by attorne/, and 
fufFer a common recovery, it i'j erro- 
neous^ Stohs 'V, O truer, JO9 

2. An a6\ion of debt againll the executor 
of an iJifiint for money tent to the tef- 
tator IS not good, though foine of it 
was laid out for neccliaricii, EIL'i ■:», 
Mis, 3-^^ 

INFORMER and INFORMATION, 

See DKBr 4. 

j. An information for confpinng to 
marry an heir to a woman of mean 
• fortune, Rex v. Thorne, 221 

2 . An informer may hriii;T; an adion of 
detinue for goods f)ifcit'’d by adi of 
parliament, R':h.:t) it 193 

3, Information p' roinmon Jaw for a 

perjury, R.x Cintp, 342 

INFERIOR COURT. 

An a' 5 li('n of tudeL\J n ami 

qiiiinfiM i\i .in c-ii.t, 

witlinat fayir.': ^ r 

rt(C in th.’ ni'i't t rcifi.u, i-. b.'id, v ' /- 
more ‘c . >}e. ; i 

I N N U K :n fJ O. 

Where tlie oilier nf a-, b ' ■" -ha- 
natory, where ‘ ■ •! . ' ‘i v , 

I N T r N T I C N, 

An intention tocominit tu'aftm r- { i e.' i- 
able by an indiilmeet .;:iJ le,. , ^ 

1/, Coeper, e 7 

I N V F N T O R V. 

.Jd-r A aT:';:: t. 

TION 4 . 

JOINDER IN AC'nON. 

f. What a^lions may be joined, what 
not, Daljt on ^.Janjer., 0,2 

j. Tenants in common cannot join in an 
aftion^ <^7 ’ 


J O I N T - r E N A N t 5, 

AvowkY 3 . 

I, lolrst-tenantb need not lever in avow- 
ry, but u' rent is behind one mav 
avow in hi-^ own right, Rutten 'U, Pul- 
mer, 72, 150 

OtiC joint-tenant may receive the 
prufi's fur iill the fell:, and lil*) receipt 
IS goud, Putin v. Pulimr, 72 

3. Joii;t-u cannot biir.g ifebt alone 
for rent, hue he .iiriy difh.dn alone, 
and a\ ow in his own light, and as 
bailih' to the otlicr, P.lkn v. Palmer^ 

73 

1 S S L F S. 

What arc the ilfucs a nvciiJc' mud return/ 
Bnticn u, ('.file, 1 1 4 

J U D G M E N T. 

S< ( C A i’ 1 A S r RO F INF. 

1. Judgment mnd not be figned till four 

days a.‘ier 1 1C pnjlcn retained, Stnin- 
ford 'V. Cl he mini'} cun, 205 

2 . Whcie an ailoi nc\ need not he pre- 

Iv'Ki wlien a judgment confcjied, 

Ch’i}\hy 'V, R fj , > I 44 


J U S T I U h: O F P \l A C E. 

Ri • siiuN Mandamus 4 . 


ju:lv 

ol p.jc.' h.ive no jin ifv!ii.dion 

ii' *' .'t()n 

" D' pimiili .m oHence created 

by a! \ i! 

ntin. , u.jLIo they are named. 

A ■ ' . ( 

•' i+y 

i u Into 

(g peace make an order to 

I - . 

e pool man, an 1 do not fjy 

i( ii 11 

upon complaint of the 

1 ..u: c!i.. 

and oveiieeis of tlie 

pot i, :m 

'i It WMS (jiiallied for th.it fca- 

hir, ]L\ 

// 0^1 ton Rivtis, I4.9 

•f 1'. '»(»ei ‘d two ju.l'ccs be .juaflicd at 

tai_ 1' .ii*n 

i .nul ifii' lellions order liciny 


r .iio'.^l er.o P. R. iinaih-d^ and 
ihi fni o'lki coniiiiiHd; if the per- 
hiu Kniov\d (.(jine back to tnc place 
:*j’ri (vlucn lie \v'as removed, he may 
Ir lent to the houle of coircCilion, Rex 
'V. Halt, 163 

4. Judlce of peace may take examina- 
tion of crinamib by virtue of his of- 
fice, Rex r-, Paine, 164. 

Jullices 



A TABLE OF PRINCIPAL MATTERS. 


5. If juQices of peace make an onler fur 
removal, and alfign a caul'c uncertainly, 
it fhall not be quaOu-ci for that realbn, 
becaufethey aie not nouni] toaie;‘ n .-.n v 

• caulc, Riw 'U, Inhah'ilnris cf IJjt .y 

6 . Order for removing a worn in deli- 

vered of a ballird, not good, Rex *:•. 
/.f/Vy, 204. 

• 7. Order of two judices Tuperfeded only 

bv the feiiions, the ordci of *ejl:r)n5 
quafhed in L\ R. iKcaiifc tlie k*l- 
fions have powei to qiialh 01 aihim, 
but not to luperfede, Rc.-: 

208 

8. A julllcc of peace niav diuvf war- 

rants to any one to execute, Rt c r. 
Ke^idnl, 8 1 

9. A warrant diivdled to n condabl'* in 

one paridi to execute it in another, 
is good, ihid. 

10. Judice of peace mey in* eotnpelled 

by ?nanda?nu^ to figu a poor’s 1 ai, 
B ire Jon z\ Gi/i^ 27^ 

11. Jufticcs of peace may o:der a iiiiii 
^ir^} to maintain a ballard ciiild, 

Atkinjun 'V. Sj> 'nci , 419 

12. It mull ajipeai in the onler that it 

was a ballai'd, 'v. S/rnce, j^zo 

13. Upon a forcible ent» y they muft give 

rclHtution immediately, JU'x c\ liar- 
mjfe, 4-) (. 

14. Formerly oiiglit to I-i ni 

an order for rei’ioving a poor man, 
Chittui Hon 'V. Penhuij}, 32 I 

j:;, Tliey mutl appear to he judlces of 
ihc peace in the orilcr iLU'lt, J al:o>i 
'i\ ChtJinJiflJ, ' ;22 

16. Ijmull appear it llie order t]»at tire 
place to which a poor man is reniovid 
is the place of Ills laii lawd'ui fctLlsm', nt, 
T r 0 uuliri^^ge v . I Vtjh // , 323 

JUSTIFI C AT JOxN, 

See TiiLbp/' ^ s. 


K. 

KING. 

The king may charge his own revenue 
by his grant, BankoP Cajl't 47* 53 


L. 

L E A S E S. 

I. If a /r../;' r and ctlrr heieditAVient^ht 
lettK d u nil a i‘OW k r to the teruint for 
Ilk* *0 make leak's “ in poJJejJ^on oi in 
ie\'zif.c?t ioj one, two, or three lives, 
•* lor tinny years, or any other num* 
“ her of years, dLirrminablc on one, 
“ two, or three lives, fo as fuch de*' 
mile be out of the tvicient demejm 
]>arct*l or the premifes, or any 
“ otlier lamL uled iheiewith for feven 
‘ • )^ea!s prtvanis to the fettlemciit, fo 
as the ancient rent be referved 
an AB<;oLUiE i.ii ASfi for thirty 5V<*^?r.p 
oi lands then in leaie for tlic term of 
two ii\es thin in being, is a good 
cvecLuion of the power; but a Icafc 
ol ("j) 'hidd lands parcel of the manor* 
is not wairantod by this power, Lonje- 

d(i^ V. U '/// t-> , 24 

2 . If Ic/iec holds over liis term, trefpafs 
doe-, not Hr* without an adual entry, 
d , t eiiix'i 'V. A’'J! CIVS, 3 84 


L I JI E L. 

1. Wliat (hall !r’ a publication of a libel, 

what not, 165 

2. R'*i(bng a like! is not a crime; but 

Ifoiw rep-.al, and another writes, it is 
tile will 1 wlio may be properly faid 
to make tiie libel, 167 

I. 1 B E R A T E. 

1 . ranted uVoii a petition to the king 

h i-neir, but not to the barons of the 
e^ L.'ieqij jr, 48 

2. It is n wilt of allowance, and gives 

fic) jui ildklion, S8 

3. An adion of debt will lie on a liberate, 

62 

LIMITATION [OF ACTIONS]. 

1. After fx years, a debt due by the 
telhitorwas deiiiandcd of his executor, 
who replied, “ Prove it, and I will 

pay you this is a new promJfc, 
and not within the llalute, 426 

2, Acknowledgment of a debt within 
fix ycar^, though no promife made of 
pa^g'incnt, is an evidence of a promife, 

426 

G g 4 L O N-^ 
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LONDON CUSTOMS. 

t, Cuftoms thereof againft lav/, 75* 93 
^ . CuRom to corr.mU for refufin;; to tal:c 
upon him tne oificc of a li\ery-man, 
Vintners Qompanj nj. Clcrke, lOO 

Court of aldermen li.ive power to im- 
pofe a fine on a flier iiF chofen by them 
andrcfafing to hold. City of Lomh.! 
Vanacre, 440 


MANDAMUS. 

t. A writ of moji^amuf to reflore «///" 
perjom to be commori -council men, is 
. not good, for each ou^ht to have a 
feparate writ, Rex •x*. City oj Chfe', 

i I 

2. A return to a mandamus ^ that non fiit 
dthite elecius is too general, it ouglit to 
be pofitive that non fut eUttui, iL L 

h mandamus Y\c 'MO icfloro n man to be 
aburgefs of accrpoiv.tion, Rex^v* Wil- 
ton , 256 

4. A mandamus lies to a juflicc of peace to 
fign an aUclIhicnt for the poor, *75 

5. A mandamus lies to a corporation to 

chufe officers, iR’d 

6. A inandmnu^ lies to reflv'^rc the cn/igns 
of ni.iyoralty ;o a 

without l:iyin;^s cctf nuhit fyn- 
Jicetis, good, Rex 'U, (/.e///, 3 H 

J, A mandamus lies to admit u to.vn cici ! , 
the return was inln Kiem, /'v .• 
SJaford, 3 ^ ^ 

8. Ainaitdamus lic'; to tin '> u a 

f; c'.r a chu<'cluva.vl''n, but a ivtUi.j 
lb iL ho '.v.is minus ]:i n-H 

A'.,v «j. Ab-.r, 3.1.; 

9. A ma to lIic fpii itiial c' ui L 

gi iiii a limnillraiion, nom, \ ; 4 

10. A m.irJaviy^ lies 10 a in.iyoi toadi^iii 

one to his frov iiom who Imd lerv.d an 
apprenticeflup, aVa nf A/-' 

coin, 

4 r. A ria'idum/f (o a lii.iflcr of a college 
to admit a fcilcw, Rex Bh' -h',*' 40.4 


12. A mandamus to a vifitor of a college 
to receive ;in appeal upon the expuU 
iion of a fellow, Uiker\ Cafe, 453 

M A N O R. 

Copyholds are pairtl of the demefnes of 
the manor, Loveday u, IVinter, 244. 

37^ 

MARRIAGE. 

1. A brother cannot m-.rry his fifler’s 
lx.llard, Ha^ftes rj, fe/ccify « l 63 

2. I'he degree: prohibited in marriage, 

ihid. 

3. PrO'.Tiile of mar ' ' uj;** is a good confi- 
dri.iu(;a to r.ble an acb ;n on the re- 
fufril of either .hie, Haines ‘i/. Ca£e, 

4. Marrying his wife’s inVr’s daughter, 

not within the ] ,e\ it].', d degrees, but 
hij oan liter's daiigtitcr u, Clement v. 
Inatd^ 448 


M I S - 1 " R ] A A. 

A wror.g ^o nve in a proper county t 9 
aid. '1, hut. not where the jury which 
tried l':ie caiilc ari^- of a wrong county « 
Cr.I^vctJy 'V. Levi/.p, 405 

MONSTRANS DE DROIT. 

Where, and in vvhal cafes it lieth, t,Rex 

M U R D E R. 

1. Sjv'cial verdiTt juiind for kiillng a 

man, Ahw A. a//, 28b 

2. j)oin<g .in iMii'nvrnl at^i, or any orh?r 
tmep ('ll an il! itj.oiit and fleatii ep- 

i> li'.uide , j . •. A/.; 't-, 289 

3. E.jt tlr'i: !<■ niu i be lone with dciibe- 

i.uieii, 292 

4 i'h'.a-l. '.u'li ]' ’-'t 'll i not c.vtcnd to 

m 1 ihai-n in.e pari?/ killed 

V. a.'. - ^.y u.,:.i'vh;l .dl hunidf, 2^>o 

5. C'l' h'hi'^g wii'ioiit pi oycic itlon, the 

!:ia h.ii.pies :h. ihid^ 

6. 'Icrbfjfmn of inurd'/r, 291 

7. A Tn. ftr, on liis frvaut refufing to 
deliv'ir tlie key of the garden, goes- 
into an adjoining room and fetches 

his 
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his fword, returns, and expollulatcs 
with his fervant and, on receiving 
provoking language, ftrikes him on 
the head with the iword ; the fir^vant 
aims a blow at the head of his mailer 
with a fcythct whicii he had acciden* 
tally in his hand, but mifies him ; and 
the mailer, on the fervain’s continuing 
to thrullat him feveral times with the 
killed the/ervant wiih tliefword. 

If this be inanjlii lighter or m 
Rex KmiCf ^ 2^9 


N. 

' NONSUIT. 

At common law, a nlaintiil' might fiifFcr 
a noniuit aiier a verc:i£l. if he did not 
like his damages ; but that is now re- 
medied by the ilatutc 2« Hen. 4, Kent 
Barker^ 208 

NOTICE. 

l. Notice is necellliry to be riven to one 
who is chol’en c-^nlhiblc at a court- 
leet, Rex nj, Hurpur, (jii 

An avovviy For an iiuv rciament in a 
comt-leet lor not accepting the orficc 
of co3iilal)lc mull Hate tiuii iie iiaJ 
nolle-* of iiis dedion to the olhee, 
Fletcher ‘4.’. Ingram, 1 29 

Where notice mull be given to a 
member of a corporation bdoie he is 
disfratichifed, Rex •v. U jiten, 257 
4. Where it niuH be taken by one wh» 
is cltofen faerifF of London before he 
lhay be fined, Fbe City of Lo-idcn 
Vanacrey 44 ^ 

c. In debt by allignccs of commiflion- 
^ ers of bankrupts, notice is nevclfary 
to be given of the alignment, burner 
* V. Afcii.net 444 

6. Notice by Implication, and not in 
writing, not good to make a lettic- 
men:, Dalbury i.'. Foifon, 330 

N U S A N C E. 

A prohibitory writ was direded to the 
|)laycr 5 , reciting, that eredlbg the 


play-houfe was a mifance; tlie 

better way is to proceed by ifidlCt*- 
ment, Betterton's Cafe^ 14I 


o. 

OATHS. 

. To a mandamus to admit a perfoa 
town-clcrk of a city, it is not Aimcient 
y) return that he had not taken the 
oaths accoiding to the llatute of (3. 
Car. 2. c. I. th: mayor t for he 

might have taken them before 
jnjhces, Rex Slatford, 317 

2. The llatute 7. and 8. Will. 3. c. 34, 
adn.its quakn-s to make affirmation in-* 
lb ad of oath, provided it be not to 
bear any olHcc or place of profit in the 

• government ; and therefore a quaker 
may be admitted to the freedom of a 
city on his ariinnation, Rex Mayor 
of London, 40 J 

3. A cenfor of tl'g College of Phyficiant 

mav cAccuie tliatolhce without taking 
tlic oatlu to Government, Rex <v. Bur* 
nit 431 

ORDERS. 

Su Jl'STIl Mi OK Pf:ace. 

1. An order for contribution to fcaven- 
gera’ rates, is good, Lexvjley Budd, 

68 

2. In an order to remove a poor mani, 
there muil be an exprefs contract of 
hiring b.nwccn the mnjlcr and fernjont^ 
and not by a third perfon in behalf of 
the fervant. Rev v, Chferfcld, 328 

3. j\n ir.ciidment lies for dilobeying an 

Older for the relief of a poor man 
made ad generaum jfjionem pacts , and 
though it do n(.i Uy quart ertalem, it is 
not good, Rex nj. luinerp, 329 

OVERSEERS OF POOR. 

Set iNDTCTMbyT. 

I, Overfeers may be indided at fe/ljonf 
for not accounting, Rex v, CommingSp 

• 179 

t* r» 



t. In a mnndannis to make overfecrs ac- 
count, it muft appear that they could 
nofhave tlu* ordinary remedy, Rex^v, 
Shepto?i Mallet, 4^ * 

OUTLAWRY. . * 

1 . In an outlawiy in a pci fonal adVion, 

the cattle of a ilranger hvant et 
(ouchant on the lands of him who is 
outlawed may he dillrdincd for the 
debt, by virtue of a hvari fattas, Brit- 
ten Cole, * J 7' * ^ ^ 

2. An outlawry for recufancy reveffed 
for want of form, Rex lUll, 141 

3. On an outlawry after judgment, if 

the perfon betaken by a caputs utlaga- 
turn, and then efcape, though the tn- 
ptas is at the fuit of the king, yet the 
prifoner farxll be in execution at tlic 
fuit of the party, and not at the fuit of 
the king, for contempt of his hvvs,^ 
PP'^olfc V. Da'VjJou, 200 

4. The defendant imparled, and bcfoic 
the next Term the phtinliff was out- 
Jawed, then the delendant pleaded the 
outlawry in bar, without laying, after 
the kill continuance, Crten^v.Mocr, 

1 2 

5. If goods be feized into the i.ing's 
handh in an outlawry, there lhall be 
no rcilitution, though ihe outlawiy be 
rt’verlcd, ''i hc BiU.k<,rs' Cnhy 


V. 

PARDON. 

A pardon operates as a ch.irtcr ol rcflo- 
ration, and removes the want of com- 
petency to give teliimony v^hich r<*- 
fults from being let on the piUory tor 
an infamous offence, Rex Crojhy, 16 

PARLIAMENT. 

Debt 9 , Dltinvf. 

PERJURY. 

The difference between perjury at com- 
mon law, and on the flaiuit, l^x ‘v. 
Creep, 


MATTERS. 

c 

PLEA. 

A plea beginning in bar, and con- 
cluding in abatement, is good. Leaves 
*v. Barnard, 131 

2. A plea mull have its proper conclu- 

fion, La wyer v. Cooky 146 

3. Where iJi'ue is joined on an ill plea, 
and a verdid for the plaintiff, he (hall 
have judgment ; for the defendant lhall 
not t^ke adv.intagc of his ill pleading, 

v. LoJinhinn, m22j 

4. Debt upon an cl'capc, fetting forth a 
commitment, and doth not conclude 
prout patet per rtLurdum, it is but mat- 
ter of foi m, U'^aytes v. Briggs, 9 

5. Danin f: cat us pleaded, without fl^evv- 
iug how, is good, Harris v„ Pitt, 

243 

6. Pleas amounting to the general iffue, 
where good, liallet ‘Z/. Birt, 253 

7. Where not good, Uackpavj v, Clark, 

3 H 

8. Picas to the jurifdidion, &c. are not 
foreign, and therefore not to be put 
in an oath, Cholmondeley Broom, 335 

« 

POSSESSION. 

Telling pan of the money in a gold- 
fmitliN Ihop, and putting it up in his 
bag, carries the poftellion to their re- 
ceiver, and if Hole before all is told, 
he, and not the goldlinith, mull lofe it, 
C ruler •!'. Shipherd^ 399 

PRECEDENTS OF PLEADING. 

1. Pleadings in an adlion on the cafe, on 

a quantum meruit for work and labour, 
and an infimul computajjet for ^ages, 
V'ay/ar v. Baker, 133 to 1 36 

2. A DECLAR.^TlON in debt on an a- 

greement to ppy one hundred guineas 
n the decifion of the groom porter of 
England, refpeding the mode bf play- 1 
ing tlie game of back-gammon % OYER. 
piayed of the agreement ; a plea of the 
Jlatute «f gaming \ and a demurrer. 
Pope V, 6V. Ledger, I to 4 

3. A ntcLAUATiON in an adion of debt 
againll ah htir on the bond of his an- 
ccjhr\ A PL I. A of rienf per difeent \ 

A REPLICATION tiut lib had lands by 

a ,r * 
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dcfccnt before the exhibiting of the 
bill, concluding to the Cant ; a DE- 
MURRER to the rcplicat.on, Redjhaw 
HejUr^ 11910122 

•4. A PBCLARA.TION Ii\ an aaion of 
debt on the datute 5. Eli/, c. 9. for 
riot appearing to give evidence after 
being ferved with a Juhpocna^ hladdifcn 
^hure^ ^^2 to 355 

5. A DECL A RATION ill cjeSlvicnt, a id A 
SPECIAL VERDICT foimd thciCOH, 

Leigh <v. Bvaccy 260 to 260 

6. A habeai corpus diredlcd to the keeper 

of Ne^ugate^ with a return inacle 
thereto, Hating the cuHom of London 
to commit a freeman for not taking up 
\C\^ lintery^ 'The Company of I ' miners 1;. 
Gierke, i to 156 

7. A mandamus to reHore a burgei's and 

a ret.irn thereon, Rex nj, Muyer cf 
initon, 254 to 257 

8. A frehihition to commillioners of ap- 

peal upon the duty of cxcife, Brced&n 
*i\ GtH, 269 to 271 


17* A declaration in replevin}* a 
j UST I F I cat 10 N of the taking becaufe 
the plaintiff refufed the office of con- 
ftable, after being chofen at a court- 
Icet, Fletcher nj, Ingram f 124 to 127 

18. A *Pi.fiA in abatement. Leaves 

Brnuird, 


19* A'>? ORDER of feffions difeharging 
an apprentice from his indentures, 
Rex V. GatcL 138 to 139, 

20. A dlclaratton in an aftion on 
the caic on a bill of exchange againft 
tJTe acccjuor, witii a protestation 
that the drawer was not a merchant, 
and A PI EA of the llatutc of gaming, 

liujicy V. Jacoby 1^0 tO 1 75 

21. A DECLARATION In 311 a6lion of 

trcfpalb for taking four loads of wheat, . 
with a contmuando for four months! 
llujon V, Hovjardy 1 77 to 178 

22. A DECLARArioN in trefpafs for 
taking away a negro, with a special 
\ E R D i c r thei con, Chamberlain v, 

182 to 186 


9- A declaration in prolnhitiony and plead- 
ing thereon, Johnjlon v. Lee, 231 to 

238 

10. Pleadings on a refeous, Stra?gcvjay*s 

Cafe, 2*6 to 217 

11. A declaration in an adlion of 

trefpafs, and pleadings thereon, Brit- 
ten V. Coir, 1 09 to 1 1 2 

12 . A declaration in trefpafs % a 
plea Of not guilty as to part ; and a 
justification as to the rcfiJue, 

246 to 252 

13. A D E c L A r A t I ON in trover ; plea 

of not guilty,” and a special 
verdict thereon, Fmktjionr v. Lb- 
den, 35^' 339 

14. An in>form at ion for confpiring 
to perfuade a young man of fortune to 

• marry* a girl of iil fame, Rex v. 
norpe, 218 to 221 

15. A declaration in debt againft a 
fheriff for an efcape, I^Folfe v, Davi^ 

195 CO 200 

l 6 t A PET It ION to the barons of the 
exchequer for the allowance of letters 
patent. The Bankers'* Cafe, to 46 


23. A tti It of error tarn in redJiihne ju- 

duit quarn in mijuc/icnitvne exccutionis, 
Hauop V. Thorpe, 228 to 2,9 

24. A declaratiom in debt on bond, 

Cnini ivell V. GrunJJute, 278 to 281 

25. A REPi icATioMtoapIeaofprivi- 
leye by an attorney of the common 
pleas in tJie OuKody of the marlhal of 
the king’s bench, Jones v. Bodintr, 

/- • A ’ 3 >o 

20. An jndictmfnt for perjury. 

Rex nj. Creep, 

2',. k mamUmus to admit a perfon to 
Im rreedoin of a city, Rex nj. Mayor of 

401 10402 


If a perfon promife to pay a Atm of. 
Jiioney in which he and another perfon 
were indebted, it is good, although not 
in writing, Stephens ns. Squire, 20 ^ 


prohibition. 

I. A prohibition to the ecclefialUcal 
court for proftors fees not granted, 
Jehtifo/i ns. Lee, ® ' 

2 . A 
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.A‘ prohibition denied to that court 
where the libel was for tithes, for 

■ agiflment of cattle ploughing in one 
arifl'i, and depaiiufing in another, 
idales v, L^'wlhi r, 9^ 

j, A prohibition to that court fof marry- 
ing his filler’s daugiiter, hriines 
y^jeott, t68 

4.. A proliibllion to that court where they 
compelled an exccinor to exhibit an 
invcntoiy, in ord-i to a dillribuiion, 
Folit ‘V. 247 

5. A prohibition to that court for cuing 
out of the d’loccfe, yuhnjlon ^v. l.ee, 

238 

6* A prohibition to the comniHrioners of 
appeals upon the acl of tiie excife of 
beer and ale, Breenon 'V. Gill, zjz 

y. A prohibition to the fpiritu.il court, 
on a libel fur not p.iying a rate to re- 
pair the church and a watch-houfe, 

447 

S. To that court for marrying his vvife’s 
filler’s daughter, ‘v, Biook- 

htiilky 49 

P R O O F. 

proof mull be fuch a.-, is allowed by com- 
mon law, Rex ‘V. Muyot 0/ U iIlgh, 258 

PROPER T y. 

f. Whether a man can liave a propcity 
in A KEGRO, or not, ChMuherlam e. 
Her ^cy, • 189 

Z$ The property of goods foi feited by 
afl of parliament is veiled in the in- 
former, by bringing til -• even 

‘before the ieizuie, R"l'cyL* c. h'iih>'- 

fiJ, 194 

0 ^ 

QUAIIF. UMPEDf V. 

See 298. 335, 336. 

In euare im/eJift if the plaintilF derive his 
title under letters patent f 1 ym the king, 

‘ aiul the dcfmdaiu plead that^Zfve ef 
%tyvm (Jl that tlie king was feifed of 


the advowfon, and granted it prout m 
the declaration, yet the plaintiff, not*^ 
withllanding his cr,nJ\lJion in the plead* 
ings, mull give foine evidence that tU« 
advovvfon was once in the crown, Rex, 
•o. Jarvets^ ,336 


R, 

R E r u S A N C Y. 

Outlawry thereon ma” be reverfed for 
want of form ; but an iivdi:lmfntor 
infoimation for it (hdl not he tjuulhed 
for that realon, Rex lJj.\ 141 

RECOVERY COMMON. 

1. A common recovery reveritd, bccaufe 

liificied by aylv;»’ tciert under age, 
who appeared bv attv^niey, SioLs v. 
Ohcct, 209 

2. A common recovery cannot be fur- 
fbsvd to b.ir aniiUail v>.hLre there is an 
ed at* for ’-if; in jointuic, without her 

juiiiiP. IJ.iih'ti Dailey' i Ciijt, 211 

3. A connnon rc*covery rcccidcd on a 
vv ] It (.{ ciTi r, biu the i n.ov c i or having 
no title, th ic b'-'i.ig a : cm.' -nde* -man 

hcTv)JV Jiim, tluLt.c.C'Ud v'. levcrfcvi, 

Ancr.jr: /./, 397 

R E P LEVI N. 

1. Rcp]('\i-, by teiKmts in common, 

R (U a V. E :.rrjs , 25 f 2^ 

2. By joln'.en.inL.i, PnILu rif. Calmer, 

j ^ i / ^ 

3 . At c^mr.rin law, replevin was made 

by .v>it rf r,f)t by plaint, 

V. !nch’>:J q-nici t r uiiudy^pvon by 
the ihiLnif- i. Now if a' 

lln'rin' could n- r r->.ihe rcpiewn in his 
Cv in* V com .. hut h.'WiJt, a cuflom 
tor .1 hc’wn'-d of an iuindicd-court to 
g.ant r<:p!< vrs r-n. ni uirt, muil be 
\vnJ, bccaiile tiu: Iniudred-CMjjrt was 
derived - ur of rlic touaty couit, HaU 
let •y. Ihit, 2,J2 

RE^. 
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reJlication. 

Where a replication is ^ood vviili a pro- 
tfjUfnU, Taylor Irj, Baker, 136 

• R K S C O U S. 

Exceptions taken to a return of rcfcou^, 
Strangeivay^s Caj:, 217 

RESIGNATION, 

To a prodlor tlocs not make the church 
voii^ without the actcpcancc of the 
bilhop, Sandi rj v. 0 iv . », 3 S o 

RETURN. 

A g:tiirn to fnatidamns mull be certain, 
Re:$ IVi.tcn, 259 


s. 

S C I R \l F A L I A ?. 

-SV*’ Lkhok I. 

1 . In a /dft' facKu agakiA ilie bait, the de- 
fendant pleaded, that tl'C prmcipa 
died bcfoie tlie 1 iturn ut the r fas dJ 
JaiisJdcic'o ium, whici >c tl.e 

aligi Liiyids ; Omulcl b, befor.** tne 
return dhe^ijui lUx i'v. i p, 

lb-] 

3, Judgment ag.diifl the defeiiiant ; and 
on a itjidtu'fi Jure Jdi.ui againd the 
tcf-tenanti, there was a jud.;inent 
againll them ; th'-n the defuidant be- 
came a bankiUj^t, and the cuinniifiivn- 
ers alTigned the jiidgincnt 

to o*e vehich vvas entered by leave 
of the Court to entitle him to the be- 
nefit of the judgment upon the /c;;/ 
faaaf, , without bringing a new jetre 
facias^ Plummer Lea, 88 

SESSIONS. 

1. Juflices in felFons cannot try an in* 
di< 3 ment for felling earthen va are in a 
corporation by an inhabitant elfe- 
a fair held there, upon ftat- 
X* and 2. Ph.Sc M. c.7. Pe^ v. Clough, 
* 149 


2 A Order of two juftices for difcharginj 
an apprentice confirmed at the* foi* 
ficns, but quafhed in B* R* Rtx ‘r. 
GatfLy, ‘*59 

3. If the fefiions quafh an order of two 

julticqs on an appeal, and the fame fcf- 
fions fuperfede their own order, and 
C0i*iirm the order of tlic two julliccs; 
it is wrong, bev. aufe they had executed 
their authority before, Battcrfea 
JTtJiham, 39 ® 

4. Older quallicd, becaufe it was mad# 
originally tliere, Rex^v. Pafihridg€,^^y 

5. If a poor man be aficed in a parifti** 

church, yet it makes no fettlcmcnf 
without notice in writing, for the ex- 
planatory adl 3. and 4. Will. c. 12 » 
cannot be taken by equity, Rex v* 
Chertfey, 454 ^ 

6. Order of two j^.lices to remore on« 
from Ilarro'^ to lUndm^ where he had 

* a fie'Jiol<i, w.i'. qualhed on an appcalx 
tiien llano^v fends him to Ricehp by 
t;ie JiJ.r o.-lei of two iullices, which 
w i‘j aldimjd upon an aj^pcal : tlieor 
by ,'-n orlcr of two judiccs^ 
lend liini to iLn'dtd again ; that order 
v'.'i qu'iiiied on an app'^al, but af- 
fo’ij'rd in B. /?.; for thtughthe juilicct 
b';.! execiK^ci thoir aut.iority between 
V 1 1 Ab' /y, yet tliut ill'lli nOt 
c-i 'f'h.do Abt.// h®'»i lending iiini to 
iliird p.iriili v'lure iic !\id a freehold, 
R’ 'y V'. IJe/di 417 

, Scll’ons o.dcr th.e payment of fer- 
wage-j, and eoinmit a man for 
rot performing it; it is wrong, for 
they ought to indid him for difobey- 
ing their order, Rex ‘V. Pope, 419 

SHERIFF. 

See Escape i, 5 . 

If a perfon be cliofen fherilF of London, 
and refufe to hold, he may be fined ; 
and an indebitatus ajjupnpjit be brought 
for the fine, lork 'V, To'vun, 444 

STEWARD. 

The (leward of acourt lcet cannot impoie 
a fine on a pcrion who is not in court, 
but may have iiini amerced, Fktcher 
Ingram, 130 

. STA- 
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STATUTE, 

i, ' Where a ftatute creates an offence and 
* impofes a punifhmcnt, yet another re- 
medy may be profecuted, Rex v. 
CommingSf 179 

4. Where a ffatute creates an •offence, 
you muff conclude contra formam fta- 
iuti ; but if it was an offence be- 
fore, and you make fuch conclufion, 
yet it is ffill good, Bennet of. Talbot^ 

308 

3. Where a ffatuie creates an ofFence, 
and adds no penalt/, the a^Hon 
brought r<;;ainff tlic offender muff be 
qui tarn, and lb it may be where 
a penally is given ; for it is a con- 
lempt to the law, and a fine is due, 
Horns •v. Mauduitf 3*3 

A ffatutCjthou 'h mif-recited, if there 
is fufficient recited for the plaintiff ’s 
cafe it is well enough. 

Henry the Third, 

9. Hen. 3. C. 7. (Quarantin. 'i, 66 

C. 29. {^Magna Chi'y 53 
524 Hen. 3. c. 22. i^l^lagna Chartu)i 53 

Edward tiIe First. 

3. Edw. 1. C. 24. {Magna Ghartd), 53 


Henry the Fifth. 

20. Hen. 5. c. I. (Quarantine), 66 

Henry the Sixth. , 

8. Hen. 6. c. 10. (Confpiracy), 313 

c. 12. (Amendment), 69. 14)^ 
- c. 15. (Amendment), 333 

23. Hen. 6. c. 10. (Extortion), 225- 
_ c. 15. (Eledion), 311 

Henry the Seventh. 

2. Hen. 7. c. I (Nonfuit), 208 

II. Ken. 7. c. 3. (juJlices), 460 

Henry the Eighth. ^ 

14. Hen. 8. c. 4^. (Phyffeians), 327* 
lyllcn. 8. c, 5. (Fhyficiaas), 41.32 

21. Hen. 8. c. (Inventory), 247 

23. Hen. 8, c. 9. (Prohibition), 238.341. 

452 

27. Hen. 8. c. 10. (Clerk of the Peace), 

388 

32. Hen. 8. c, 7. (Tithes), 452. notis 
32. Hen, 8. c. 30. ^Repleader), 333 
32. Hen. 8. c. 38. (Levitical Degrees), 

169 

37, Hen. 8. c. 8. (Abbies), ^ 338 


Edward the Second. 

I. Edw. 2. (Breaking Piifou), 79 

Edward THE Third. 

,5. Edw, 3. C. 3. {_Magna Cbarta) , 53 

r 4. (Liberty of the Sub- 
jea), 82.459 

51. Edw. 3. C. It. (Adminiflration), 94 
42. Edw. 3. c. 3. {Magna Cha. ta), 459 

Richard the Second. 
a. Rich.2. c. 5. (Stvi*. Miy.), 314 
I j. Rich. 2. c. 13. (Greyhound), 307 
15. Rich. 2. c. 2. {Magna Cham), $3 

Henry the Fourth. 

5. Hen. 4. c. 10. (Jufticesof Peace),83 


Edward the Sixth. 


2. Edw. 6. c. 8. (Pleading), 

57 - 

— c. 13. (Tithes), 

2(2 

3. 4. Edw. 6. c. I. (Clerk of the 

Peace), 

383 

Philip and Mary. « 


I. & 2. Phil. & Mary, c, 7. (Hawkers), 


*49 

Queen Elizabeth. 


. Eliz. c. 4. (Penal Actions), 

4 *J* 

c. 4. (Apprentices), 

140 

— — c. 9. (Perjury), 

347 

c. 14. (Forgery), 

7 S 


9. (WitnelTes), 3Jj. 355 

S. Eliz. c. 2 , (Maliciooi AiTeltf, 409 
• 18 . Eliz. 
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i8. EHz.%. 3 . (Ballards), 420 

47* Eliz, c. 5. (Demurrer), g 

4J. Eliz. c. 2, lOvcrfeers), 118. 179. 

326. 330. 397. 420 

— c. 6. (Cofts), 315 

• 

James the First. 

I. Jac. I. c. 4. (Papilh), 142 

c. 15. (Bai^krupt), 309 


21. Jac, 1. c# I. (Penal A^lion), 425 
— — C.4. (PcBal Stature) , 225 
— — C.7. (Stillborn Children), 420 

Charles the First. 

7. Car. I. c. I. (Petiiion of Right), 23. 

• , 

Charles the Second. 

12. Car. 2. c. 18. (Navigation), 193 

■ c. 23. (Kxciic), 272 

13. Car. 2. c. 1. (Corporation), 317 

13. & 14. Car. 2, c. 12. (Parifh Rate), 

68 

14. Car. 2. c. 12. (Removal), 149.209. 

454 

16. Car. 2. c. 7. ^Gaming), 3, 175. 

3 s* 

16. & 17. Car. 2. c. 8. {Capuifur), 67 

— ■ — — c. 8. (Jtofdlls), 324 

• * • , 

tj. Car. 2. c. 7. (Writ of Enquiry), 

J19 

22. & 23. Car. 2. c. 9. (Collt), 74. 

— ■ c. 25. (Game, Colh), 

307 

2). Car. z.c. I. (Sacrament), 317 
, « c. 2. (Oaths to Government), 

43* 

29. Car. 2. c. 3. (Coll itcral Promife), 



205 

c. 3. (Execution), 


c. 7. (Arrcll), 

95 

c. 7. (Citation on 

Sunday) • 


450 


Jamf? th f Sfcon d. 

I. Jac.l. c. 17. (Settlemciir,) 33 j. 454 


William and Mart. 

1. Will. Sc Mary, c. 21. (Clerk of th* 

Peace), ' . -387 

■ c. 8. (Oaths), 431 

2. Will. & alary, c. S. (Paving), 63 

3. & 4 . Will. & Mary, c. 10. (iiilling 

f^eer), 321. ^^5 

c. II. (Settlc- 

ments), 329, 454 

■ — 7; — ' ' c. 14. (AlTcts by 

DiCceni), ,23 

4. & 5. Will. &: Mary, c. i8. (Cofts). 

* 461 

“ c. 23. (Game, 

Cods), 308 

' c. 13. (Dilletine 

Soldiers), 42g 

5. k 6. u 1II.& Mary, c. 21. (Stamps^ 

39 * 

Wii LI AM THE Third, 

7. & 8. Will. 3. c. 19. (Coin), j 

— — — c. 34. (Quakers), 403 

8. & 9. Will. 3.C. II. (CoJls), 68 

c-x 20. (Forgery), 75 

12. & 13. Will. 3. c. 13. (Taxes), 6z 

Queen .^.\'ne. 

4. & 5. Anne, c. 16. (Demurrer;^ 
{CapiJtury^ 

6. Anne, t. 31. (Fire), 

9. Anne, c. 14. (Ufury), 

c. 1*4. (Gaming)., 


9 

67 

i8l 

35 * 


CCORCF. THE ViRST. 

1. G '‘,3 i.e. 6. (Oathi), 4Q3 

3. Geo 1. c. 7. (Taxes), 6a 

4 Geo X c. ti. (Tranfportation), 75 

5. (.eo. 1, c. 13. (Error), 17 

6. Geo. I. c. 23. ( I’ranfpoi-tation), 73 

S. Geo. I. c. 6. (Qualters), 403 
13. Geo. I. c. ij. (Taxes), 6a 

Glofoe the Second. 

2. Geo 2. c. 2j. (Forgery), 7j 

5 t;»o, 2. c. 30. (Bankrupts), 

• 7. Geo. a. 
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Geo. 2. c. 2. (Soldiers), 428 

II. Geo. 2. c. 19. (Replevin), 150 

Vji’Oeo. 2. c. 19. (Gaming), 6 

17. Geo. 2. c. 7. (Overfeers), 179 
•o. Geo. 2. c. 19. (Apprentices), 419 

C2. Geo. 2. c. 46. (Quakers), 403 

t6. Geo. 2. c, 27. (^orum), 322 

— c 33. (Marriage), 412 

|1. Geo. 2. c. 22. (Forgery), 75 


Georgi the Third. 

y. Geo. 3. c. 21. (Juftices of Peace), 

322 

12. Geo. 3. c. 21. (Martdamus), 403, 

4^>4 

,16. Geo. 3. c. 30. (Deer Stealers), 446 

32. Geo. 3 c. 60. (Libtl), 166,167 

33 Geo. 3. c. 30. (Bank Forgery), 75 

— "C* 35 * (WitnefOf 7 S 

SUNDAY. 

]. Arreft thereon, where good, U'iJfon v, 

Guttirey, 95 

Service of a citation thereon good, 
Allanjon v. Brookbank, 450 

SURPLUSAGE. 

'What U immaterial lhall be rejeded as 
furplufagej Rtx v, Bijbnp of ChejU’-, 

J03 

SURRENDE'R, 

« 

Surrender of a copyhold cannot com- 
mence at a day to come, Lei^h 
Mracii 367 


T. 

TAIL. 

I. If a feofTment be made ro the feoffor 
for life, then to his Ton and his hairs, 


and for default of iffue of*his botiy 
then to his right heirs males, it is an 
eBate-tail, Leigh •v* J^ace, 266 

2. What words create an cilace-tail by 

deed, 268 

• 

3. If afettlemcnt on marriage be made to 

the hufband and wife fur life, then to the 
iiTuc male, and for want of fuch ifiue td 
all the iffue female, and to the heirs of the 
bodies of luch iffue female, and they 
haveafterwards two daughters, thjyarc 
jointenaius for liJe with feveral inhe- 
ritances, being both born before the 
eftate for life il‘.‘terniincd ; for if not, 
the remainder had v* ilcdin the elder, 
Mathew ‘u* Thompfon, 3^ 

% 

TAXES. 

The grantor of a rent-charge covc^ 
nants it fliall be free of all ta.'^e: ; this 
relates to taxes wliich were afierivards- 
given by ad of parliament, and the 
grantee may have an adion againft 
the grantor and his heirs, by realon of 
afl’ccs defeended, but not againfl the 
allignee, for it is not a real but per- 
fonal covenant ; bi#t the affignee will be 
made liable in a cOurt of equity, 
BnwjUr 1 . Knigil, 373 , 374 

• TIM E. • 

Time to come laid in an adion of tref- 
pafs, yet the plaintiff lhal! have his 
damages after a verdid, Blac.lwell t.'. 

FmVi, 287 

TRAVERSE. 

AcCEP TANCE I, ExLCUTO^S. 

Ifoncbefued as executor, who pleads that 
adminiilration was committed to him, 
without traverfing that he was execu- 
tor, yet the plea is good, Bowyer 
Cookf 146 

TREASON. 

An intention to commit a treafonable 
adion is finable, Rex 'v. 

TRESPASS', 
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T^R E S P A S S. 

i. TrefpaiTs for taking four loads of 
wheats with a cJ^unuando of the tref- 
pafs for a month; held good, IVU/on v. 
toward t 178 

i. Trefpafs will not lie for taking a ne- 
gro, Chamberlain V, Harvey^ 187 

3, In trefpafs for falfe irnprifonment, and 
detain ng him in cullody until he had 
paid eleven fliillings, the . defendant 

by virtue of* an .order of a 
court of confcience to pay ten fliillings 
and fourpence, which not being paid 
he took him, and held eood,witii- 

ouf judifying for the 'vliole eleven 
fhflliilgs, 'V. Lydall, 295 

4. Trefpafs will not lie again (I a It-fTrie 
who holds over his term with«>ut an 
actual enfry, Trc^jilhan of. j'hunvj, 

3^4 

Trefpafs againfl an inferior tradefman 
forhuBting, not being qualified, Bonnet 
*v. Talbot, 3^7 

i. Trefpafs for hunting conics is good, 
Sutton V. Moody, ^ S 7 S 

TRIAL. 

. Where trial fliall be by a jury of two 
counties, and where nQ\„Rcx Thorp, 

223 

. Where a ticw trial was denied, though 
the evidence was doubtful, Smiih v, 
Crompton, 88 

, A new trial denied after a conviction 
of perjury j Rex a/. Melling, 350 

• 

. Motion againft churchwardens to pro- 
duce the church-books at a trial, Cox 
v: Copping, 395 

TROVER. 

i* Trover and cafe may be joined in one 
a&lon, Daljlon nj,Jan/en, 9 1 

a. Where the declaration in trover was 
roii iwicenainty, Littleton <v. Cole, 

lU 


3. Improper words in the decliratilMI 
vyill not make it void, SaliJburj *<i;. 
Proper, 324 

T I T II E S. 

Tithes fliall be paid for agiflmcnt of 
cattl<“ in one parifh, and ploughing in 
another; Sivales Lowther, 


V. 

Variance. 

A variance between the grant and thA 
pleadings makes it void, JUJhop of 
Ch^JIcr ‘V, Pierce, 30S 

VERDICT. 

1. If a declaration be for a trefpafs dbne 

on a day to come, it is cured by the 
verdict, becaufe the trial there muft 
be evidence given of a fa£t done be- 
fore the action brought, Black'Voelle<um 
Eales, 286 

2. The want of allcdging a place is not 
helped by a vcrdi£l. 

3. The jury having agreed on twd 
vejdRh is not a fufticienc caufc iot 

a nc'xv trial zeher A TRIAL AT BAR* 
ReX'V, Melling, 349 

VILLEIN. 

The lord formerly had an abfolutb pft)* 
perty over his villein, ChamberlaiH v* 
Harley, 189 

Visitor. 

See Mandamus. 

If a viiitor be appointed by the founder of 
a college,and charities are given to that 
college aftemardi, they are not fub* 
H h , 


Voi. V. . 
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^ jpft to the ^foMroal of that vifitor, 

. Jt$» V. JtmtitigSt 420 

UMPIRE. 

. 3f arbitrators nominate an uoipire who 
refaies, they may nominate another, 
for' by his refuial their power is not 
“<Axecute 4 . Tifptt •v. Eyrts, 4^57 


. • • w. 

W A ♦ E S. 

See Acceftan'ce, Se&sioks. 

WITNESS. 

fre paax. 
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